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Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
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The  Court :  Yes,  I  sustained  the  objection  to  these 
on  the  ground  that  they  were  remote.  "I"  on  the 
ground  they  were  remote  and  immaterial.    And  K, 

M  and  P 

(Some  documents  were  handed  to  the  court 
by  the  clerk.) 

The  Court :  This  was  the  witness  Waissbord.  Ex- 
hibit K,  Mr.  Eubin,  Minutes  of  Barracuda  Meeting 
May  6, 1943 ;  is  that  in  evidence  otherwise  ?  I  remem- 
ber P  and  M  and  N. 

X,  Mr.  Clerk,  and  X-1. 

*  -x-       * 

The  Court:  You  lodged  your  objection  yester- 
day? 

Mr.  Rubin :  Yes,  the  objection  formally  was  made. 
Each  and  every  part  of  the  offer  of  proof  is  objected 
to  on  the  ground  of  immateriality  and  remoteness, 
and  the  fact  that  it  is  self-serving,  doesn't  tend  to 
prove  or  disprove  any  of  the  [2799]  issues  in  the  case. 

The  Court:  The  objection  is  sustained,  except  as 
to  Exhibit  K.  I  will  reserve  ruling  on  that.  There 
has  been  some  testimony  on  it,  and  I  don't  recall 
what  the  foundation  was,  or  whether  there  was  some 

testimony  or  not.  I  will  rule  on  K  later.  [2800] 

*  *     * 

The  Court:  I  am  going  to  overrule  the  objection 
and  let  it  in.  [2810] 


*     *     * 


(The  motion  picture  referred  to  was  marked 
Defendants'  Exhibit  BB  and  received  in  evi- 
dence.) 


*     *     * 
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The  Court:  We  will  now  proceed.  The  defend- 
ants are  offering  a  motion  i:)icture  which  will  take 
about  20  minutes.  The  jury  is  instructed  that  it  is  to 
be  received  for  the  limited  purpose  of  showing  the 
general  nature  of  the  operation  of  a  fresh  fisherman 
in  catching  fish,  and  for  no  other  purpose. 
Proceed, 

Mr.  Kenny :    It  takes  the  number  BB  ? 
The  Court:     Yes.  It  will  be  Exhibit  BB  in  evi- 
dence. 

(The  motion  picture  referred  to  was  received 
in  evidence  and  marked  Defendants'  Exhibit 
BB.)  [2811] 

The  Court:    Proceed. 

JEFF  KIBRE 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  previously  sworn,   resumed  the 
stand  and  testified  further  as  follows : 

Mr.  Margolis:  If  I  recall  correctly,  your  Honor, 
there  was  a  question  which  had  been  put  but  not 
answered  when  we  recessed  last  night.  I  would  like 
to  have  that  read. 

(The  portion  of  the  record  referred  to  was 
read  hy  the  reporter  as  follows : 

"Q.  (By  Mr.  Margolis):  The  question  re- 
fers to  an  agreement  to  maintain  minimum 
price.  Was  that  an  agreement  in  writing  or 
was  that  an  agreement  which  was  just  an  ex- 
change of  statements,  oral  statements? 
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"A.  The  latter.  That  is,  it  was  simply  an 
agreement  on  the  part — a  meeting  of  minds  was 
reached  on  the  part  of  those  present. 

'*Q.  Will  you  tell  us  what  was  said  on  that 
subject  ? 

"A.  Yes.  I  pointed  out  to  the  fishermen 
that 

"Mr.  Dixon:     If  the  court  please,  I  object. 

I  don't  think  that  is  at  all  responsive.  Here, 
again,  this  witness  is  starting  out,  *I  pointed 
out.'  He  has  been  asked  a  question  of  what 
was  said,  which  we  don't  think  is  material,  but 
we  are  not  objecting  to  it  at  this  time  until  we 
find  out  what  the  course  of  the  examination  is. 

"The  Court:  The  question  is  what  was  said, 
and  when  you  said,  'It  was  pointed  out,'  that  is 
a  conclusion  of  the  witness. 

"Q.  (By  Mr.  Margolis) :  Say  what  you 
said.     Say,  'I  said,'  'He  said,'  and  so  forth.") 

Redirect  Examination 

(Resumed) 
By  Mr.  Margolis : 

Q.     You  recall  we  were  talking  about  the  1946 
Barracuda  Conference. 

A.     Yes,  that  is  what  I  recall  now. 

Q.     Now,  will  you  answer  that  question? 
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A.  To  the  ])est  of  my  recollection  I  recall  that 
this  is  what  transpired  so  far  as  statements :  Bruce 
Martin  made  a  statement  and  said  something  to  this 
effect,  that  the  fishermen  couldn't  possibly  sign  an 
agreement  because  they  were  dealing  with  something 
they  didn't  have,  namely,  fish  in  the  ocean;  and  it 
was  in  answer  to  that  that  I  got  up  and  spoke  and 
I  said  what  the  fishermen  were  seeking  to  do  was 
to  bargain  for  an  agreement [2813] 

The  Court:    All  right.    Proceed. 

The  Witness:  So  I  told  the  fishermen — I  mean 
those  present  that  what  the  fishermen  were  en- 
deavoring to  do  was  to  obtain  an  agreement  from 
the  fish  dealers  for  the  fish  which  they  would  deliver 
when  they  harvested  that  catch,  an  agreement  sim- 
ilar to  those  which  had  been  well  established  in 
agriculture  for  future  deliveries,  and  then  I  went 
on  to  explain  that 

Mr.  Dixon :  Now,  if  the  court  please,  I  rise  again 
to  object,  because  this  is  precisely  what  we  feel  is 
immaterial  and  self-serving.  We  are  now  appar- 
ently to  hear  another  [2814]  speech. 

Mr.  Kenny:  I  don't  think  this  is  fair  referring 
to  the  testimony  as  a  speech.  He  is  relating  what 
happened  at  a  meeting  and  of  course  speeches  take 
place,  and  I  think  counsel  should  be  admonished  not 
to  belittle  this  witness'  testimony  by  saying  he  is 
orating.  He  is  making  an  honest  effort  to  relate 
what  took  place  at  the  meeting.  I  think  we  are 
entitled  to  have  the  jury  admonished  not  to  have 
the  witness  constantly  belittled  in  this  way. 
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Mr.  Dixon:  If  the  court  please,  I  believe  this  is 
redirect,  and  as  I  understand  it  redirect  is  confined 
to  the  extent  of  the  cross-examination,  and  anything 
that  is  necessary  to  be  explained  in  that  cross-ex- 
amination. I  ce^'tainly  submit  that  this  is  not  an 
explanation  in  any  sense  of  the  term  of  anything 
that  was  gone  into  on  cross-examination. 

The  Court:  Well,  I  think  the  witness  is  getting 
a  little  more  on  the  exposition  side  than  the  factual 
side.  He  is  to  state  what  the  agreement  was,  in 
other  words,  what  was  said  as  to  what  the  agreement 
was,  and  not  what  the  argument  was  leading  up  to 
it,  nor  what  his  reasons  were,  but  what  was  the 
agreement,  if  there  was  any  made.  I  understand 
he  said  there  was  an  agreement  made  at  this 
meeting. 

You  recall  you  testified  there  was  an  agreement 
that  the  O.P.A.  ceiling  price  would  be  the  price  at 
this  meeting?  [2815] 

The  Witness:  It  was  just  simply  a  meeting  of 
the  minds,  that  is,  an  agreement  on  the  part  of 
those  present,  that  they  should  seek  to  have  the 
OP  A  price  remain. 

The  Court:  You  wanted  to  explain  something 
about  that  and  I  have  permitted  counsel  to  ask  you 
what  was  said  with  relation  to  the  agreement. 

Mr.  Margolis :  That  was  all  said  with  relation  to 
the  agreement.    That  is  part  of  the  discussion. 

Mr.  Dixon:  We  submit  it  doesn't  have  any  ref- 
erence to  the  agreement,  your  Honor. 
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The  Court:  I  do  not  think  so.  Maybe  the  wit- 
ness doesn't  have  anything  else  to  say,  I  don't 
know. 

Mr.  Margolis:  It  is  very  hard  to  know.  If  I 
were  a  witness,  it  would  be  hard  for  me  to  know 
where  to  draw  a  line. 

The  Court:  It  is  always  very  difficult  to  know 
where  to  draw  the  line. 

Mr.  Margolis :  I  would  like  the  witness  to  go  on 
with  the  answer,  but  I  am  not  in  a  position  to  advise 
him.  The  only  way  I  know,  what  we  have  offered 
at  least  is  everything  that  was  said  with  relation 
to  the  agreement.  Now  where  the  line  is  to  be 
drawn,  your  Honor,  I  don't  know. 

Mr.  Dixon:  If  the  Court  please,  I  believe  this 
witness  has  already  testified  that  there  was  an  oral 
agreement,  and  I  think  that  was  the  extent  of  my 
cross-examination. 

The  Court:    Yes,  that  is  right.  [2816] 

Mr.  Dixon:  I  don't  know  what  further  need  be 
said  about  it. 

Mr.  Margolis:  If  your  Honor  please,  if  there 
was  an  oral  agreement,  what  was  called  for  on 
cross-examination  was  a  conclusion,  was  there  an 
oral  agreement. 

The  Court:  Now  you  are  asking  him  what  was 
said  to  constitute  the  oral  agreement.  That  isn't 
argiunent  as  to  why  they  did  this  or  w^hy  they  did 
that  or  why  something  else. 

Mr.  Margolis:  It  is  the  sum  total  of  the  conver- 
sation that  determines  whether  there  was  an  agree- 
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ment  or  what  the  nature  of  the  agreement  was.   We 

are  not  in  the  position  to  separate  it,  your  Honor. 

The  Court :  I  thinly  the  witness  imderstands  what 
we  are  driving  at. 

Mr.  Margolis:     I  frankly  do  not. 

The  Court:    Do  you  understand? 

The  Witness:  Well,  to  tell  you  the  truth,  I  am 
getting  a  little  confused.    I  think  maybe  I  can  try. 

Q.  (By  Mr.  Margolis) :  Do  you  have  anything 
to  add  to  your  answer,  trying  to  confine  yourself 
within  the  ruling  as  you  understand  it  1 

A.     I  am  afraid  I  can't  quite  apply  that. 

The  Court :    Very  well.    Proceed,  counsel. 

Q.  (By  Mr.  Margolis)  :  I  would  like  to  put  this 
question,  your  Honor:  [2817]  Will  you  tell  us  the 
rest  of  the  conversation? 

Mr.  Rubin:    Objected  to  on  the  same  grounds. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Margolis) :  Now  on  cross-examina- 
tion you  were  asked  by  Mr.  Dixon  whether  the  deal- 
ers told  you  that  they  would  not  go  along  with  the 
union's  proposals.  I  want  to  ask  you  in  connection 
with  Exhibits  A  and  B,  which  are,  you  will  recall, 
the  letters  dated  June  11,  1946,  one  addressed  to 
the  fresh  fish  dealers  of  the  port  of  San  Pedro  and 
the  other  the  reply,  whether  those  were  submitted 
at  any  time  simply  as  proposals  drafted  by  the 
union  alone. 

A.  No.  These  were  proposals  that  were  drafted 
jointly  by  the  dealers  and  the  union  representatives. 

Mr.  Dixon:  If  the  Court  please,  I  object  to  that. 
It  has  already  been  gone  into  on  direct  examination. 
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The  Court:  Yes.  It  was  gone  into  on  redirect. 
It  is  not  a  new  matter  opened  on  cross-examination. 

Mr.  Margolis:  The  reason,  your  Honor,  that  I 
wanted  to  clarify  this  is  that  I  objected  to  a  ques- 
tion as  assuming  facts  not  in  evidence. 

The  Court:  It  was  gone  into  on  direct  examina- 
tion, how  those  happened  to  be  drafted,  and  so  forth, 
at  ihe  meetings  that  were  held. 

For  the  benefit  of  the  jury,  the  rule  is  that  there 
is  [2818]  direct  examination  and  there  is  cross- 
examination  which  permits  touching  upon  the  sub- 
ject matters  touched  in  the  direct  but  if  on 
cross-examination  some  new  matter  is  brought  up 
then  the  party  who  produced  the  witness  may  re- 
examine him  concerning  the  new  matter  only. 

Q.  (By  Mr.  Margolis)  :  At  the  meeting  of  June 
15,  the  minutes  of  which  are  in  evidence  as  Gov- 
ernment's Exhibit  228,  and  the  part  as  Defendants' 
Exliibit  V,  do  you  recall  what  you  said  and  what 
was  said  at  that  meeting  with  respect  to  the  dealers' 
reply  of  Jmie  14  in  which  the  proposals  of  June  11 
were  rejected? 

Mr.  Dixon:  If  the  Court  please,  I  object  to  that 
as  having  been  already  gone  into  on  direct  examina- 
tion. 

The  Court:  I  think  it  was  gone  into  on  redirect 
too.    I  remember  this  witness  testifying  to  it. 

Mr.  Margolis:     Not  witli  regard  to  this  meeting. 

The  Coui't:  On  tlie  meeting  where  the  dealers' 
letter  was  considered?  I  think  that  was  one  of 
the  things  he  testified  to,  that  the  dealers'  letter  was 
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received  and  it  was  received  while  the  meeting  was 
in  progress,  or  just  before  it,  and  he  talked  about 
it  and  read  the  whole  letter. 

Mr.  Margolis:  Your  Honor  please,  here  is  my 
recollection  of  what  the  record  shows:  On  direct 
examination  I  inquired  about  what  was  said  and 
an  objection  was  sustained  on  the  ground  that  the 
minutes  were  sufficient  to  indicate  what  [2819]  was 
said.  On  cross-examination  Mr.  Dixon  opened  the 
subject  up  but  went  into  only  part  of  what  was  said 
— I  have  not  had  the  transcript  for  yesterday;  it 
was  just  handed  to  me  this  morning  so  I  don't  have 
the  page  reference — but  my  notes  show  that  he  went 
partially  into  that  discussion.  I  want  to  get  the 
entire  discussion  in. 

Mr.  Dixon:  If  the  Court  please,  I  merely  asked 
this  witness  on  cross-examination  whether  the  sug- 
gestions contained  in  one  of  the  exhibits,  the  so- 
called  reply  of  the  dealers,  was  presented  to  the 
meeting.    Your  Honor  will  recall  that. 

The  Court:  That  is  right.  Then  when  you  had 
this  witness  on  the  stand  the  other  day,  over  the 
objection  of  the  Government  I  permitted  him  to 
testify  in  response  to  your  questions  that  the  whole 
letter  was  read  to  the  dealers  at  that  meeting.  So 
the  objection  is  sustained.    Let  us  move  on. 

Q.  (By  Mr.  Margolis)  :  Now  in  the  minutes  of 
June  15,  reference  is  made  to  statements  of  a  com- 
plimentary nature  made  by  you  to  the  union.  Will 
you  state  what  you  said  iii  that  regard?  [2820] 
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The  Court:  What  compliments  did  you  pay  the 
union  on  the  meeting  of  June  15,  was  the  question. 

The  Witness:  The  main  compliment  that  I  paid 
them  was  with  reference  to  certain  proposals  that 
were  adopted  at  that  particular  meeting  to 
strengthen,  as  they  put  it,  the  setup  of  the  local 
union,  particularly  their  financial  condition,  which 
had  always  been  bad,  and  I  complimented  the  mem- 
bership there  on  the  actions  which  they  had  taken. 
I  thought  that  they  had  taken  constructive  action 
to  improve  the  functioning  of  their  union,  to  such 
an  extent  that  the  service  to  the  members  would 
be  materially  better. 

I  further  complimented  them  on  the  conduct  of 
the  strike.  I  felt  that  they  had  conducted  it  in 
a  manner  very  worthy  of  the  best  traditions  of  our 
organization.  It  has  been  conducted  without  any 
serious  difficulties.  It  had  been  completely  j^eace- 
ful.  And  that  all  in  all  they  had  conducted  them- 
selves in  a  very  responsible  manner. 

Mr.  Margolis:    We  have  no  further  questions. 


Recross-Examination 

By  Mr.  Dixon: 

*     *     * 

Q.  (By  Mr.  Dixon)  :  Is  it  a  fact  that  Exhibit 
AA  was  the  only  contract  that  was  submitted  by 
Local  36  to  the  dealers  in  Santa  Monica? 

The  Court:    When? 
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Q.  (By  Mr.  Dixon)  :  In  1944  during  these  dis- 
cussions and  negotiations  you  talked  about  that  were 
had  during  that  period. 

A.  This  is  the  contract  that  we  submitted  at  the 
meetings  in  the  Western  Seafood  Institute  when 
the  conciliator  was  present  to  all  the  dealers  in 
California.  This  was  not  submitted  to  the  Santa 
Monica  dealers,  as  I  recall. 

Q.  What  is  the  fact  as  to  whether  this  is  the 
contract  or  proposed  form  of  contract  that  was 
submitted  to  the  Santa  Monica  dealers  in  1944 — 
the  San  Pedro  ? 

The  Court :  Submitted  to  the  San  Pedro  dealers 
or  Santa  Monica?    What  is  your  question  now? 

Mr.  Andersen:  He  changed  in  the  middle,  I 
believe. 

The  Court:  You  went  from  Santa  Monica  to 
San  Pedro  very  quickly. 

Q.  (By  Mr.  Dixon)  :  As  I  understood  it  from 
your  examination  yesterday.  Exhibit  AA  was  the 
contract  or  form  of  contract  [2823]  submitted  to 
the  Santa  Monica  dealers  in  1944,  is  that  correct? 

A.     No,  no. 

Q.  Was  that  the  type  that  was  submitted  to  all 
the  dealers  in  the  southern  part  of  California,  in 

1944  by  Local  36? 

*     *     * 

The  Witness:  We  may  have  submitted  other 
contracts,  but  this  contract  was  submitted  to  the 
dealers  in  connection  with  the  meetings  held  in  the 
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Western  Seafood  office  in  tlie  sirring  of  1944,  at 

whicli  time  the  conciliator  was  present.    This  is  the 

contract. 

Q.  (By  Mr.  Dixon)  :  I  had  previously  asked 
you,  Mr.  Kibre,  on  cross-examination  as  to  what 
other  agreements,  if  any,  were  submitted  to  the 
Santa  Monica  dealers  other  than  the  two  contracts 
that  were  signed  by  the  Bay  Fish  Company  and  the 
other  company  in  Santa  Monica,  do  you  recall  that"? 

A.     I  don't  recall  that,  no. 

Q.  Well,  this  is  a  question  asked  you  by  Mr. 
Margolis  [2824]  yesterday  referring  to  Exhibit  AA : 

"And  this  is  the  agreement  which  you  had 
reference  to  in  answering  Mr.  Dixon  when  you 
said  a  different  agreement,  not  a  similar  agree- 
ment, to  the  one  submitted  to  the  Santa  Monica 
dealers  was  submitted  to  the  other  dealers,  is 
that  right?" 

And  you  answered:  "That  is  right."  Did  you  mean 
in  your  answer  that  Exhibit  AA  was  the  contract 
or  form  of  contract  that  was  submitted  to  the  other 
Santa  Monica  dealers,  as  well  as  to  all  other  dealers 
in  the  southern  part  of  California'? 

Mr.  Margolis:  I  object  to  that  as  assuming  facts 
not  in  evidence,  that  there  are  any  other  Santa 
Monica  dealers. 

Q.  (By  Mr.  Dixon)  :  Are  there  just  the  two 
dealers  in  Santa  Monica? 

A.  As  far  as  I  know,  there  are  only  the  two 
dealers. 
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Q.  All  right.  That  clears  up  that  point.  Then 
this  was  the  exhibit  or  form  of  contracts,  Exliilnt 
AA,  that  was  submitted  to  all  the  dealers  in  South- 
ern California  in  1944,  including  the  Santa  Monica 
dealers,  is  that  correct? 

A.  I  don't  know  whether  the  Santa  Monica — 
you  see,  this  agreement  was  submitted  at  the  time 
that  we  had  the  meetings  in  the  Western  Seafood — 

The  Court :  He  wants  to  know  whether  the  Santa 
Monica  dealers  were  included  or  not. 

The  Witness:     That  is  right.  [2825] 

Q.  (By  Mr.  Dixon) :  Was  that  the  only  form 
of  agreement  that  was  submitted  to  the  dealers  in 
the  Southern  California  area  in  1944? 

A.  This  is  the  only  contract  that  I  had  any  con- 
nection with  in  the  spring  of  1944  that  was  sub- 
mitted.   I  wouldn't  know.    Maybe  there  were  others. 

Q.  If  there  were  any  other  forms  of  contract 
submitted,  would  you  know  about  it? 

A.     Not  necessarily. 

Q.  You  were  the  International  representative  at 
that  time,  were  you  not,  charged  with  the  responsi- 
bility of  helping  the  locals  in  their  negotiations? 

*     *     * 

Q.  (By  Mr.  Dixon) :  I  hand  you  what  is 
marked  for  identification  as  next  in  order,  Govern- 
ment's Exhibit  57. 

The  Court:     Government's  57  for  identiiication. 

(The   document   was   marked   Government's 
Exhibit  No.  57,  for  identification.) 


1436  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Jeff  Kibre.) 

Q.  (By  Mr.  Dixon) :  I  will  ask  you  to  examine 
the  same  and  state  whether  you  ever  saw^  that  con- 
tract or  proposed  form  of  contract  before. 

Mr.  Andersen:  That  contract  is  unexecuted, 
isn't  it? 

A.  I  don't  recall  too  well,  but  I  do  remember 
this,  that  the  Local  was  working  on  a  number  of 
agreements  at  the  time,  and  as  I  recall  there  prob- 
ably were  at  least  a  half  dozen  contracts  prepared 
from  time  to  time  by  the  Local. 

Q.     (By  Mr.  Dixon)  :    All  during  the  year  1944? 

A.     Oh,  yes. 

Q.  Can  you  state  to  the  court  and  the  jury 
whether  this  contract  or  form  of  contract  ever  came 
to  your  attention  ? 

A.     Yes,  I  think  it  did.    I  am  not  positive. 

Q.  Will  you  state  the  circumstances  under 
which  it  came  to  your  attention? 

A.  I  say  as  far  as  I  know  the  Local  was  working 
on  a  number  of  contracts  and  they  probably  brought 
this  to  my  attention  for  me  to  go  over. 

Q.  Can  you  specify  the  time  to  the  best  of  your 
recollection  when  it  first  came  to  your  attention? 

A.  I  think  quite  likely  this  contract  was  pre- 
pared in  the  summer  of  1944  when  the  Local  was 
seeking  to  enter  into  [2827]  negotiations  with  the 
San  Pedro  canners. 

Q.  Doc^s  tlie  notation  at  the  top  of  this  exhibit 
"Revised  for  Canners  and  Dealers"  mean  anything 
to  you  in  connection  with  the  time  at  which  it  was — 

A.  If  I  can  look  at  the  agreement  I  believe  I 
will  be  able  to  tell  pretty  well. 
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Q.     AU  right. 

A.  As  I  recall  now  the  Local  was  trying  to  pre- 
pare a  contract  which  would  be  suitable  both  for 
canners  and  dealers,  fresh  fish  dealers,  and  I  would 
say  this:  that  over  a  period  of  months  they  must 
have  prepared  and  revised  half  a  dozen  agreements. 
Now,  I  would  be  coming  in  and  out  of  town;  I 
would  be  here  maybe  for  a  week  and  then  out  of 
town,  and  I  would  come  in  and  they  would  show  me 
these  various  agreements.  I  think  this  was  the 
one  prepared  in  the  summer  of  '44  in  connection 
with  when  the  Local  was  seeking  to  negotiate  with 
the  canners. 

Q.  What  does  the  reference  to  the  dealers  on  the 
contract  refer  to '? 

A.  Yes,  as  I  say,  they  were  trying  to — they 
simply  apparently  took  the  agreement  which  had 
been  prepared  for  the  dealers  at  one  time  or  an- 
other and  were  revising  it  so  it  would  be  suitable 
for  dealers  and  canners. 

Q.  In  any  event,  this  was  one  of  the  forms  of 
contract  that  was  prepared  by  Local  36  in  1944, 
was  it?  [2828] 

A.  I  would  say  it  is  one  of  a  dozen  contracts  which 
they  were  working  on  tentatively. 

Q.  And  can  you  state  whether  or  not  this  form 
was  prepared  before  or  after  Exhibit  AA  before  re- 
ferred to  ? 

A.  I  really  don't  know  exactly.  I  say  to  the  best 
of  my  recollection  that  was  prepared  during  the  sum- 
mer of  '44  in  comiection  with  possible  negotiations 
with  the  canners.  [2829] 
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Q.  But  you  have  no  actual  knowledge  as  to 
whether  this  was  one  of  those  contracts  or  forms 
of  contracts  submitted  to  the  dealers  in  1944'? 

A.  I  don't  know.  It  may  have  been  submitted 
to  the  dealers.  The  only  agreement  I  know  defi- 
nitely about  is  the  agreement  that  was  submitted  at 
the  time  the  actual  meetings  took  place.  There  were 
a  great  many  tentative  drafts  of  agreements  pre- 
pared and  informal  discussions  had  with  the  dealers. 

Mr.  Dixon:  We  offer  Exhibit  57  in  evidence, 
your  Honor. 

Vlv.  Margolis:  Objected  to  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

Mr.  Dixon :     It  is  one  of  the  forms  of  contracts. 

The  Court:     Objection  is  overruled.    Admitted. 
(The  document  referred  to  was  received  in 
evidence    and    marked    Government's    Exhibit 
No.  57.) 

Mr.  Dixon :  At  this  time  I  would  like  to  read  to 
the  jur}^  a  portion  of  Exhibit  57,  which  bears  at  the 
top  in  pencil  the  words  "Bevised  for  Canners  and 
Dealers,  Southern  California  Fish  Stabilization 
Agreement,"  and  begins  as  follows: 

(At  this  point  counsel  read  portions  of  Gov- 
ernment's Exhibit  57  to  the  jury.) 

Q,  (By  Mr.  Dixon) :  You  were  asked  yester- 
day, ]\Ir.  Kibre,  by  Mr.  Margolis,  whether  at  any 
time  did  the  union  ever  give  notice  to  either  [2830] 
of  the  two  dealers  covered  by  Government's  Ex- 
hibits 2-10  and  244,  that  they  should  not  purchase 
fish  from  anv  fisherman. 
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Q.  And  your  reply  was,  I  believe,  that  they  did 
not  give  such  notice  to  the  Santa  Monica  dealers,  is 
that  correct? 

A.  I  said,  to  the  best  of  my  knowledge  I  didn't 
know  of  any  such  notice. 

Q.  You  testified  yesterday,  when  the  Court  asked 
you,  do  you  know,  you  answered  as  follows:  "I  am 
fairly  well  acquainted  with  the  situation  out  there; 
yes." 

Is  that  your  answer  that  you  wanted  the  jury  to 
get  from  the  question  put  to  you  by  the  Court? 

A.  Well,  T  meant  it  in  this  sense,  that  I  am  here 
in  this  area,  or  at  that  particular  time,  at  least  in 
'44  and  up  until  '45,  I  am  here  for  a  couple  of  weeks 
at  a  time  every  couple  of  months  and  that  I  get  re- 
ports, and  it  is  my  knowledge  based  on  such  reports, 
and  from  going  to  Santa  Monica  maybe  once  every 
three  or  four  months  and  meeting  with  the  union 
over  there. 

In  other  words,  I  don't  have  an  exact  knowledge 
of  every  day-by-day  event.  It  would  be  impossible 
for  me  to  have  such  [2831]  knowledge. 

The  Court :  Do  you  wish  now  to  say  that  you  do 
or  do  not  know  whether  or  not  any  notice  was  given  ? 
That  is  the  point. 

The  Witness:  I  don't  know  of  any  notices  my- 
self; no. 

The  Court:     Very  well. 

Mr.  Dixon:  In  connection  with  Government's 
Exhibits  240  and  244,  the  Government  offers  what 
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has   been  i^reviously  marked   for   identification   as 

Government's  Exhibits  245,  243  and  246  in  evidence. 

(Exhibiting  documents  to  counsel.) 

Mr.  Dixon:  And  we  will  also  ask  leave  to  with- 
draw Exhibit  No.  252  from  that  exhibit  for  identifi- 
cation and  place  the  same  number  upon  the  orig- 
inal of  said  document  and  offer  252  for  identifica- 
tion in  evidence,  together  with  the  other  exhibits 
named. 

The  Court:  You  are  wdthdrawang  the  carbon 
copy  of  Exhibits  252  ? 

Mr.    Dixon:     That   is   right. 

The  Court:  And  offering  the  original  in  place 
and  instead  of  252*? 

Mr.  Dixon:     That  is  right. 

The  Court :     252  is  now  in  evidence  ? 

Mr.  Dixon:  Not  yet.  It  was  marked  for  identifi- 
cation but  was  not  offered  in  evidence.  This  is  the 
one  we  are  talking  about,  the  caibon  copy. 

(The  document  referi'ed  to  was  passed  to  the 
Court.) 

The  Court :     Have  you  seen  Exhibit  252  ? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  And  you  are  oifering  this  in  evi- 
dc-nfo? 

Mr.  Dixon  :     Yes,  your  Honor. 

The  Court:  He  is  now  offering  the  original  let- 
ter of  252  in  evidence  in  place  and  instead  of  the 
carbon  which  was  heretofore  marked  for  identifica- 
ticn  as  252. 
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Mr.  Mai'golis :     It  is  identical  ? 

The  Court:  No,  it  is  not  identical  with  the  car- 
bon. There  is  an  insert  in  the  body  of  the  letter.  It 
has  signatures  attached  to  it.  Otherwise  it  appears 
to  be  identical. 

What  weie  the  other  exhibits'?  I  will  be  looking 
at  those. 

(The  documents  referred  to  were  passed  to 
the  Court.) 

Mr.  Margolis:  We  have  no  objection  to  the  sub- 
stitution, your  Honor. 

The  Court:     You  are  now  offering  243,  245  and 

246? 

Mr.  Dixon :     That  is  right,  as  well  as  252. 

*     *     * 

The  Court:     Admitted. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Government's  Exhibits 
243,  245,  246  and  252  respectively.) 

Mr.  Dixon:  Exhibit  252  is  a  letter  on  the  let- 
terhead of  the  International  Fishermen  &  Allied 
Workers  of  America,  Berth  73,  San  Pedro,  Cali- 
fornia, to  the  Santa  Monica  Seafood  Company  at 
Santa  Monica,  California,  dated  August  29,  1944, 
and  reads  as  follows : 

(At  this  point  counsel  read  Government's 
Exhibit  252  to  the  jury.) 

Mr.  Dixon:  Exhibit  245,  marked  ^'Supplement- 
al Agreement,"  reads  as  follows,  being  dated  Aug- 
ust 30,  1944: 
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(At  this  point  counsel  read  Government's 
Exhibit  245  to  the  jury.) 

Mr.  Dixon:  Exhibit  246,  dated  May  28,  1946, 
carbon  copy  of  a  letter  addressed  to  the  Bay  Fish 
Market,  Santa  Monica,  California. 

(Whereupon  counsel  read  from  Exhibit  246 
to  the  jury.) 

Mr.  Dixon :  Exhibit  243  is  a  carbon  copy  of  the 
same  letter,  dated  May  28,  1946,  addressed  to  the 
Santa  Monica  Seafood  Company  at  Santa  Monica, 

California. 

*     *     * 

Mr.  Dixon:  414  and  413.  We  offer  Exhibits 
previously  marked  for  identification  Government's 
413  and  414  in  evidence,  your  Honor. 

The  Court:     Admitted. 

(Tlie  documents  referred  to  were  marked  Gov- 
ernment's Exhibits  413  and  414,  and  were  re- 
ceived in  evidence.) 

Mr.  Dixon:  We  ask  that  these  be  shown  to  the 
jury  at  this  time.  They  are  rather  long.  They  can 
be  passed  along  and  done  rather  quickly. 

Tlie  Court:  You  have  got  two  documents  there, 
why  don't  you  start  one  in  the  back  row  and  one  in 
the  front  row. 

(Whereupon  the  exhibits  referred  to  were 
handed  to  the  jury.)  [2835] 
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Redirect  Examination 
By  Mr.  Kenny: 

Q.  The  question  was  whether  you  have  seen 
these  exhibits  now  being  circulated  to  the  jury.  This 
is  the  first  time  you  have  ever  seen  them"? 

A.  I  haven't  ever  seen  them.  I  don't  even  know 
what  this  is.  I  am  sitting  here  consumed  with  curi- 
osity. [2836] 

*  *     * 

Mr.  Kenny:     We  will  have  to  await  the  answer 

until  we  can  see  what  is  being  showm  to  the  jury. 

*  *     * 

Mr.  Kenny:  We  are  talking  about  414  and  413, 
your  Honor. 

The  Court :     All  right. 

(Slight  delay  while  jury  is  looking  at   ex- 
hibits.) 

Mr.  Kenny:  Can  the  witness  see  the  exhibits 
now  and  answer  my  question  ? 

(A  paper  was  handed  to  the  witness.) 

The  Court:     That  is  what  number? 

The  Witness:     413. 

The  Court:  The  witness  has  been  handed  Ex- 
hibit 413. 

The  Witness :  No,  I  never  saw  or  heard  anything 
about  this.  This  is  the  first  time  I  have  seen  them. 

Mr.  Kenny:     That  is  all.   413  is  the  same  as  414. 
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The  Court:     The  bailiff  is  now  handing  the  wit- 
ness Exhibit  414. 

The  Witness :     I  never  saw  these  before  either. 

*  *     * 

The  Court:     The  witness  may  step  down. 
Mr.  Kenny:     I  just  have  one  brief  excerpt  from 
this  contract  that  I  would  like  to  read  to  the  jury. 

Counsel  read  part  of  the  contract.  [2837] 

*  *     * 

(Whereupon   counsel   read   portions   of   Ex- 
hibit No.  57  to  the  jury.) 

Mr.  Dixon:     Your  Honor,  may  I  just  read  one 
other  paragraph  in  view  of  what  Mr.  Kenny  has 

read?    It  is  very  short. 

*  *     * 

The  Court:     The  jury  understands  that  they  will 
have  the  whole  contract  at  tlie  appropriate  time. 
(Whereupon  Mr.  Dixon  read  a  portion  of  Ex- 
hibit 57  to  the  jury.)  [2839] 

*  *     * 

CLIFFORD  C.  KENNISON 
Called  as  a  witness  by  and  in  behalf  of  the  de- 
fendants,  having  been   first   duly   sworn,   was   ex- 
amined and  testified  as  follows: 

*  *     * 

The  Clerk :     State  your  name. 

The  Witness:     Clifford  C.  Kennison. 

The  Clerk :     Your  address  ? 

The  Witness:     274  Viewland  Place. 

The  Clerk:     San  Pedro? 

The  AYitness :     San  Pedro. 
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Direct  Examination 

By  Mr.  Margolis : 

Q.     Mr.  Kennison,  are  you  one  of  the  defendants 

in  this  case?  A.    Yes,  I  am. 

■*     *     * 

Q.     You  live  at  274  Viewland  Place  1 

A.     I  have  a  trailer  at  that  address. 

*     *     * 

Q.  Are  you  a  fisherman?  A.    Yes. 

Q.  Is  that  what  you  do  for  a  living? 

A.  For  the  most  part;  yes. 

Q.  Do  you  do  anything  else  for  a  living?  . 

A.  Well,  sometimes  I  supplement  my  income 
from  labor,  casual  labor. 

Q.  What  do  you  mean  by  casual  labor? 

A.  Oh,  such  as  washing  the  bottom  of  a  boat, 
painting  the  bottom  of  a  boat. 

Q.  That  sort  of  thing,  is  that  right  ? 

A.  Yes,  sir. 

Q.  When  did  you  start  working  as  a  fishermen? 

A.  In  1939. 

Q.  Have  you  worked  as  a  fisherman  continuously 
since  that  time  doing,  in  addition  as  you  indi- 
cated, casual  labor?  A.     I  have. 

Q.  What  sort  of  work  did  you  do  before  that? 

A.  Laborer,  casual  labor,  you  might  say. 

Q.  Do  you  own  a  boat?  A.     No,  I  do  not. 

Q.  Have  you  ever  owned  a  boat?  A.     No. 

Q.  Do  you  own  a  share  of  a  boat  ? 

A.  Not  even  a  share. 
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Q.     Have  you  ever  owned  a  share  in  a  boat? 

A.     No. 

Q.  Then  all  of  the  time  that  you  have  worked 
as  a  fisherman  have  you  worked  on  other  persons' 
boats  ?  A.     Yes,  I  have. 

Q.     And  on  what  kind  of  a  basis? 

A.     On  a  share  basis. 

Q.  In  other  words,  you  receive  a  certain  share 
of  the  catch,  is  that  right?  A.    Yes. 

Q.  Now  during  the  time  that  you  have  been 
fishing  since  1939,  have  you  been  fishing  cannery 
fish  or  market  fish  or  both?  [2842] 

A.     Both. 

Q.  Could  you  give  us  an  indication  of  the  pro- 
portion ? 

A.  Well,  I  would  estimate  three-quarters  of  the 
time  fishing  for  cannery  and  about  one-quarter  for 
markets. 

Q.  One-quarter  of  the  time  for  fresh  market 
fish  and  the  rest  of  the  time  for  canner}^  fish,  is  that 
right?  A.     Yes.  [2843] 

Q.  Now,  what  have  been  your  earnings  as  a  fish- 
erman since  1939? 

Mr.  Dixon:  If  the  court  please,  we  object  to 
that  question  as  being  wholly  irrelevant  and  imma- 
terial. 

The  Court :     Objection  sustained. 

Mr.  Margolis:  I  would  like  an  o]iportunity  to 
be  lieavd  on  that,  your  Honor. 

The  Court:  I  think  you  have  enlightened  me  in 
connection  with  that  matter  in   the  course  of  the 
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nine  or  ten  weeks  we  have  been  hearing  the  various 

phases  of  this  case.    The  objection  is  sustained. 

Q.  (By  Mr.  Margolis) :  What  proportion  of 
your  earnings  have  come  from  cannery  fish  and  from 
fresh  market  fish? 

Mr.  Dixon:     Same  objection,  your  Honor. 

The  Court:     Overruled. 

The  Witness:     Can  I  have  the  question? 

(The  question  was  read  by  the  reporter.) 

A.  I  can't  give  you  a  definite  proportion  on  that, 
because  I  have  no  way  of — an  estimation,  I  would 
say  in  about  the  same  proportion  as  the  time  I 
fished. 

Q.  (By  Mr.  Margolis)  :  I  see.  Have  you  fished 
on  just  one  boat  or  on  a  number  of  boats  ? 

A.     I  have  fished  on  a  number  of  boats. 

Q.     About  how  many? 

A.     At  least  a  dozen.  [2844] 

Q.  Were  those  boats  all  small  boats  or  all  large 
boats,  or  were  some  small  and  some  large? 

A.  Small  boats,  I  believe  3^ou  would  classify 
them. 

Q.  What  have  been  the  sizes  of  the  crews  on  the 
boats  on  which  you  have  fished? 

A.     Generally  two;  sometimes  three. 

Q.  When  you  say  two  and  sometimes  three,  you 
mean,  for  example,  when  you  sa3^  ''two"  you  mean 
one  in  addition  to  yourself,  and  when  you  say 
"three"  you  mean  two  in  addition  to  yourself,  is 
that  right?  A.     That's  right. 
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Q.  On  these  boats,  when  they  have  caught  fresh 
market  fish  have  you  been  familiar  with  the  method 
of  disposal  of  that  fish  to  the  dealers? 

A.    Yes,  I  have. 

Q.  Tell  us  what  the  practice  has  been  with  re- 
gard to  sale  of  fresh  market  fish  on  those  boats  on 

which  you  have  fished  to  the  dealers.  [2845] 

*  *     * 

A.  As  we  come  from  fishing  we  tie  up  at  the  fish 
market  dock,  and  then  one  of  the  crew  proceeds  to 

the  dealers  that  he  knows. 

*  *     * 

A.  (Continuing)  :  Go  to  a  dealer  that  we  know 
perhaps  better  than  other  dealers,  state  that  we  have 
fish  on  the  boat  in  our  catch.  Ask  him  how  much  he 
will  take.  If  he  doesn't  take  them  all,  then  we  pro- 
ceed to  other  dealers  and  see  if  we  can  dispose  of 

the  balance  of  the  catch. 

*  *     * 

Q.  On  these  boats  on  which  you  have  fished  you 
say  that  a  fisherman  goes  to  a  dealer  that  he  knows. 
State  whether  or  not  there  was  any  practice  on 
these  boats  with  regard  to  giving  preference  to  cer- 
tain dealers  or  going  to  certain  dealers  first. 

A.     Yes.  [2846] 

Q.     State  what  that  was. 

■X-  *  * 

The  Witness:  We  have  favored  dealers,  dealers 
that  we  know,  buyers  we  know  who  buy  of  us. 
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The  Court:  I  think  it  has.  Is  there  anything 
else  you  do  about  selling  the  fish  in  practice  with 
reference  to  these  dealers  ? 

The  Witness :     Well,  yes,  there  is.  [2847] 

The  Court:     What  is  it? 

The  Witness:  We  find  out  what  they  are  going 
to  give  us  for  those  fish. 

The  Court:  That  is,  you  go  to  your  favored 
dealer  and  find  out  what  he  is  going  to  pay  you? 

The  Witness:     Generally  that  is  so. 

Q.  (By  Mr.  Margolis)  :  Then  what  happens? 
He  says  he  is  going  to  pay  a  certain  price.  Then 
what  do  you  do? 

A.     Proceed  to  fill  his  order. 

Q.  And  if  there  is  any  fish  left  over  then  you 
go  to  another  dealer,  is  that  right? 

The  Witness:     That  is  right. 

The  Court:  In  your  experience  have  you  gotten 
different  prices  for  the  same  species  of  fish  on  the 
same  day  from  different  dealers?  A.     No. 

Q.  Did  you  mean  by  that  that  you  always  get 
the  same  price?   Is  that  what  you  mean? 

A.     That  is  what  I  mean.  [2848] 

*     *     * 

Q.  (By  Mr.  Margolis) :  Before  you  went  fish- 
ing did  you  ever  inquire  about  the  price  of  fish  that 
was  being  paid  at  the  time  that  you  went  fishing? 

A.    Yes,  I  have. 

Q.  When  you  have  come  back  from  fishing,  has 
the  price  always  been  the  same  or  has  it  sometimes 
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been  different  from  the  price  that  you  were  informed 

about  at  the  time  you  went  fishing  ? 

*  *     * 

The  Witness :     Many  times  it  is  different. 

*  *     * 

The  Court:     Sometimes  it  is  the  same? 
The  Witness :     Sometimes. 

The  Court:  When  it  is  different  it  is  more  or 
less? 

The  Witness :     Generally  less.  [2850] 

*  *     * 

Q.  You  have  testified  that  there  have  been  times 
that  you  have  inquired  about  the  price  of  fish  before 
you  went  fishing.  A.     Yes. 

Q.  Now  that  price  that  you  learned,  state  whether 
that  was  the  price  being  paid  at  that  time  for  fish 
being  brought  in  at  that  time  or  whether  that  was 
the  price  which  was  being  offered  to  you  when  you 
brought  in  fish  after  your  trip. 

Mr.  Dixon :  If  the  Court  please,  I  object  to  that 
question  on  the  further  ground  it  is  entirely  too 
broad.  What  [2851]  this  witness  catches  may  not 
be  the  same  thing  that  is  being  sold  or  the  price  of 
the  fish  that  he  goes  out  fishing  for. 

The  Court:  It  is  complex  and  compound.  I  do 
not  know  what  you  are  driving  at. 

Before  you  go  out  fishing,  do  you  make  a  deal  to 
sell  your  fish  that  you  are  going  to  catch,  is  that 
what  you  want  to  know  ? 

The  Witness :     No. 

Mr.  Margoiis:     That  is  one  of  the  things. 
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Mr.  Rubin :     He  has  answered  it  no,  your  Honor. 
The  Court:     All  right.  [2852] 

*  -x-       * 

Q.  (By  Mr.  Margolis)  :  Did  you  have  a  conver- 
sation during  the  month  of  June,  1946,  with  a  man 
by  the  name  of  Pizzo?  A.     Yes. 

Q.  Do  you  recall  when  that  conversation  took 
place  in  June  ? 

*  *     » 

A.     The  first  w^eek  in  June. 

Q.  (By  Mr.  Margolis)  :  All  right.  Where  was 
it? 

A.  Flight  Brothers  Yacht  Anchorage  '  in  San 
Pedro. 

Q.  Incidentally,  you  have  always  done  all  of 
your  fishing  from  San  Pedro,  is  that  right? 

A.     No. 

Q.     Where  else  have  you  fished  from? 

A.  I  have  fished  out  of  Newport,  Santa  Mon- 
ica, San  Diego,  Astoria;  Newport,  Oregon. 


*     *     * 


Q.     Going   back   to   this   conversation,   who   was 
present  besides  yourself  and  Mr.  Pizzo? 
A.     Members  of  his  crew. 


* 


Q.     Will  you  tell  us  what  was  said? 

A.  I  asked  Mr.  Pizzo  if  he  had  registered  for 
picket  duty.  His  ansvv-er  was  no.  I  again  asked 
if  he  would  cooperate  with  us  in  maintaining  the 
picket  line.  His  answer  was  that  they  had  too  much 
work  on  the  boat.  That  was  a  rather  short  answer, 
and  it  terminated  the  conversation. 
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Q.  Did  you  have  a  subsequent  conversation  with 
him?  A.     I   did. 

Q.     When  was  that'? 

A.  A  few  days  later.  Practically  the  same  con- 
versation. I  went  farther  explaining  about  our  posi- 
tion, asking  co-operation  from  the  small  boat  fisher- 
men and  making  the  duty  less  on  the  picket  line  by 
having  more  pickets.  His  answer  was,  again,  that 
he  was  busy  on  the  boat.  And  that  terminated  the 
conversation. 

Q.  Do  you  know  whether  his  boat  went  fishing 
during  the  month  of  June,  1946? 

A.     Yes,  I  do. 

Q.     Did  it?  A.     It  did. 

Q.  Did  it  get  clearance  from  the  union  before 
it  went  fishing  ? 

A.     No,  it  didn't  get  any  clearance.  [2856] 

*  *     * 

Q.  My  Mr.  Margolis:  Was  any  action  taken  at 
all  by  the  union  or  by  yourself  or  any  of  the  other 

defendants  in  this  case  with  regard  to  his  fishing? 

*  *     * 

A.     No. 

*  *     * 

Cross  Examination 
By  Mr.  Dixon : 

Q.  Mr.  Pizzo  was  not  a  member  of  Local  36, 
was  he,  Mr.  Kennison?  A.     No. 

Q.  You  say  you  had  these  two  different  conver- 
sations with  him  on  two  different  days  in  which  you 
asked  him  to  do  some  picketing,  is  that  correct? 
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Q.  Just  what  did  he  tell  you,  Mr.  Kennison, 
when  you  asked  him  to  do  picket  duty  ? 

A.     He  said  he  was  busy  working  on  his  boat. 

Q.  Did  he  tell  you  that  he  would  do  some  picket 
duty  with  you  against  the  San  Pedro  dealers'? 

A.     No,  he  didn't  say  he  would. 

Q.  Did  he  tell  you  that  he  didn't  want  to  do  any 
picket  duty.  A.     No.  he  didn't  say  that. 

The  Court :     Did  he  do  any  picket  duty  ? 

The  Witness :     No. 

*  *     * 

Q.  (By  Mr.  Dixon)  :  It  is  a  fact,  is  it  not,  Mr. 
Kennison,  that  Mr.  Pizzo  did  do  some  picket  duty 
during  the  strike  in  June  ? 

A.  I  have  no  way  of  knowing  who  all  done  picket 
duty,  but  I  have  been  given  to  miderstand  that  he 

didn't.  [2859] 

*  *     * 

The  Court:     Sustained. 

I  understand  you  to  say  then  that  you  don't  know 
whether  he  did  any  picket  duty  or  not  ? 

The  Witness:     That  would  be  correct. 

*  *     * 

Q.  (By  Mr.  Dixon)  :  Then  if  Mr.  Pizzo  testi- 
fied that  you  told  him  in  one  or  two  of  these  con- 
versations that  you  have  described  that  you  had  with 
him  that  "you  better  do  picketing"  you  would  say 
that  you  didn't  have  that  conversation  with  him,  is 
that  correct? 
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OTIS  W.  SAWYER 
called  as  a  witness  by  and  in  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

*  *     * 

Direct  Examination 
By  Mr.  Andersen: 

Q.     Your  name  is  Otis  W.  Sawyer? 

A.     Yes,  sir. 

Q.     You  are  known  as  Tom  Sawyer? 

A.     Yes. 

Q.  And  the  person  referred  to  in  these  proceed- 
ings as  Tom  Sawyer  is  you,  Otis  W.  Sawyer? 

A.     Yes,  sir. 

Q.     You  are  one  of  the  defendants  in  this  case? 

A.     Yes,  sir. 

Q.     In  1945  or  1946  you  were  a  fisherman? 

A.  Yes,  sir,  I  was  fishing  most  of  the  time  in 
1946  and  most  all  of  the  time  in  1945.  [2861] 

Q.  And  you  are  a  member  of  Local  36,  the  de- 
fendant union  here  ?  A.     Yes,  sir. 

Q.  How  long  have  you  been  a  commercial  fisher- 
man? 

A.  I  started  fishing  commercially  November  1, 
1944. 

*  -Sf  * 

Q.     Where  do  you  live,  by  the  way? 

*  *     * 

A.     My  home  is  Torrance,  California. 

Q.     You  are  married,  are  you  ?  A.     Yes,  sir. 

Q.     Family?  A.     Yes,  sir. 
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Q.  What  did  you  do  before  you  were  a  fisher- 
man?       A.     I  was  an  oil  worker. 

Q.     In  this  general  locality? 

A.  Yes,  sir.  I  worked  for  the  Bankline  Oil  Com- 
pany. 

Q.  And  when  you  started  fishing,  did  you  fish  as 
a  fisherman  or  did  you  own  a  boat,  or  how  did  it 
work? 

A.     I  started  as  a  fisherman,  yes,  sir. 

Q.     In  this  locality?  [2862] 

*     *     * 

A.     No,  sir,  at  San  Pedro. 

Q.  When  you  fished  I  assume  that  you  also 
fished  on  the  usual  share  basis  ? 

A.     I  did;  yes,  sir. 

Q.  Usually  how  many  men  would  be  on  the  boat 
that  you  would  fish  on?  A.     Two  of  us. 

Q.  And  these  boats  work  on  the  same  general 
share  basis  that  has  been  mentioned  here,  is  that 
correct  ? 

A.     Yes,  sir ;  all  boats  work  like  that. 

Q.     They  all  work  under  the  same  general  plan  ? 

A.     Yes,  sir. 

Q.     Did  you  ever  own  a  boat  ?  A.     Yes,  sir. 

Q.     What  was  the  name  of  it? 

A.     Mary  Jane. 

Q.     When  did  you  buy  it? 

A.  I  bought  that  boat  some  time  the  first  part  of 
1945. 

Q.     What  did  you  pay  for  it? 
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A.  Well,  I  paid  actually  cash  for  the  boat  $3000 
and  I  had  about  $1400  in  equipment. 

Q.     About  what? 

A.  About  $1400  in  equipment  on  it.  I  j^aid  about 
$4400  altogether.  [2863] 

Q.     Did  you  use  that  boat  in  fishing? 

A.     Yes,  sir,  when  it  was  running. 

■X-         *  * 

Q.     How  long  did  you  own  the  boat? 

A.     Well,  I  owned  the  boat  a  little  over  a  year. 

Q.  During  that  year  did  you  use  it  in  the  local 
fisheries?  A.     Very  little.  [2864] 

Q.     About  how  much  of  that  time  did  you  use  it  ? 

A.  About  a  third  of  the  time  that  I  owned  a 
boat. 

Q.  What  did  you  do  the  other  two-thirds  of  the 
time  ? 

A.  I  was  trying  to  repair  that  engine  I  had  in 
it  most  of  the  time. 

Q.  Did  you  do  any  other  fishing  during  that 
time?  A.     I  did,  off  and  on. 

Q.  When  you  weren't  trying  to  fix  the  engine 
you  were  fishing  on  another  boat,  is  that  it  ? 

A.     Yes,  sir. 

*  *     * 

Q.     You  bought  the  boat  when? 

*  *     * 

The  Court:     He  said  the  early  part  of  1945. 
Q.     (By  Mr.  Andersen)  :     When  did  you  sell  it? 
A.     Some  time  in  the  spring  of  1946.  That  was 
some  time  in  April  or  May,  I  forget  when  it  was. 


Allied  Workers,  et  al.  vs.  U.S.A.  1457 

(Testimony  of  Otis  W.  Sawyer.) 

Q.     Did  you  sell  it  or  was  it  foreclosed? 

Mr.  Dixon:     Now,  if  the  Court  please 

The  Witness :     I  had  to  sell  it. 

The  Court :  He  sold  it,  he  said.  The  whole  thing 
is  immaterial. 

Mr.  Andersen :  May  it  please  the  Court,  we  want 
to  show  through  this  witness,  and  we  think  it  is 
material 

Mr.  Rubin:  We  submit  that  if  there  is  to  be  an 
offer  of  proof  it  should  be  made  out  of  the  presence 
of  the  jury. 

The  Court:  Yes.  I  apprehend  what  the  offer  is 
and  what  you  are  going  to  offer  to  prove  in  connec- 
tion with  the  matter. 

Mr.  Andersen:  I  think  the  Court's  apprehen- 
sion is  substantially  correct. 

The  Court:  But  I  do  not  think  it  is  material, 
counsel,  at  all.  He  might  have  had  a  boat  and  only 
fished  with  it  one  day,  and  he  might  have  spent  all 
his  time  repairing  it  and  the  reason  for  it  might 
have  been  because  he  was  poor,  because  he  wasn't 
making  any  money,  or  because  he  just  liked  to  do  it. 

Mr.  Andersen:  He  didn't  sell  it  because  he  want- 
ed to  sell  it,  Judge. 

The  Court:  And  there  isn't  any  way  that  any- 
body can  test  the  veracity  of  his  testimony  in  that 
respect,  so  the  objection  is  sustained. 

Mr.  Andersen:  With  respect  to  the  latter  state- 
ment, he  of  course  could  be  subjected  to  cross  ex- 
amination on  any  aspect  of  it.  [2866] 

The  Court:  The  objection  is  sustained.  Let's 
get  on. 
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Q.  (By  Mr.  Andersen) :  How  long  did  you  fish 
as  a  commercial  fisherman  altogether,  either  for 
yourself  or  other  people? 

A.  Well,  altogether  it  was  around  two  years. 
That  is  the  whole  total  time  working  on  my  boat 
and  fishing  for  someone  else  and  the  elapsed  time 
that  went  on. 

Q.  Did  you  have  any  particular  markets  that  you 
sold  your  catch  to  % 

A.     Yes,  I  had  favored  markets. 

Q.  What  was  the  arrangement,  if  any,  that  you 
had  with  them  for  the  sale  of  your  fish  ? 

A.  There  was  no  arrangement  whatever.  I  never 
made  an  arrangement. 

Q.  Did  you  ever  try  and  make  an  arrangement 
with  them? 

A.  Sometimes  I  would  go  in  to  one  of  them  and 
see  if  he  would  buy  fish  or  not,  but  they  would  never 
say  they  would  buy  it. 

Q.  Would  you  explain  the  general  method  you 
used  in  selling  your  catch  ? 

A.     Well,  I  would  get  up  on  the  dock  and  see 

if  I  could  get  a  reasonable  price  for  my  fish. 

*     *     * 

Q.  (Cy  Mr.  Andersen)  :  Well,  then,  when  you 
came  in  with  a  load  of  fish,  just  explain  in  your  own 
words  how  you  would  dispose  of  them. 

A.  I  would  come  up  to  the  dock  and  tie  up  and 
get  up  on  the  dock  and  go  talk  to  those  dealers  that 
I  knew  better  than  others. 
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Q.  Where  would  you  have  to  go  to  talk  to  the 
dealers'?  A.     Walk  in  their  markets. 

Q.     Walk  to  their  markets?  A.     Sure. 

Q.  And  usually  how  far  av/ay  from  where  your 
boat  was  tied  up  would  their  markets  be  ? 

A.  Well,  that  is  a  problem.  Sometimes  you  tie 
up  at  the  end  of  Pedro  dock,  and  sometimes  you  tie 
up  in  the  middle.  That  dock  must  be  around  400 
foot,  500  foot  long. 

Q.  And  would  you  walk  to  their  places  of  busi- 
ness ?  A.     Yes. 

Q.  And  you  would  dicker  with  them  for  the  sale 
of  the  fish,  would  you? 

A.  I  don't  know  what  you  mean  by  "dicker." 
I  would  just  ask  them  how  much  they  were  paying. 

Q.     Was  there  ever  any  variance  from  one  dealer 

to  the  next?  [2869] 

*     *     * 

The  Witness :  There  was.  There  was  one  or  two 
times,  the  only  times  I  was  fishing  that  I  ever  got 
any  differences  in  price  between  them. 

Q.     (By  Mr.  Andersen)  :     One  or  two  times? 

A.     Yes;  not  over  that. 

Q.     In  all  of  those  years?  A.     Yes. 

Q.  The  rest  of  the  times  would  the  price  be  the 
same?  A.     Yes,  I  always  found  it  the  same. 

Q.  By  the  way,  who  had  the  mortgage  on  the 
boat  you  owned? 

Mr.  Dixon:  If  the  court  please,  I  object  to  that 
as  wholly  immaterial. 
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The  Court :  I  take  it  that  counsel  knows  the  an- 
swer to  that  question  or  he  wouldn't  have  asked  it. 

Mr.  Andersen:     Yes,  your  Honor,  I  know. 

The  Court :  It  would  not  be  material  unless  the 
mortgage  was  held  by  the  person  to  whom  he  was 
under  obligation  to  sell  his  fish  to. 

Mr.  Andersen:  I  think  we  can  bring  that  out 
also. 

The  Court:  I  will  overrule  the  objection,  and  if 
that  is  not  the  fact  I  will  strike  the  answer  and  in- 
struct the  jury  to  disregard  it.  [2870] 

Did  you  have  a  mortgage  on  your  boat  to  the  fel- 
low you  sold  your  fish  to? 

The  Witness:  Not  my  fresh  fish,  no.  My  canned 
fish. 

The  Court :     You  fished  for  canned  fish  too  ? 

The  Witness:     Yes,  to  a  certain  extent. 

Mr.  Dixon:  I  renew  nw  objection  in  view  of 
the  answer. 

The  Court:  The  objection  is  sustained.  It  is 
immaterial. 

Mr.  Andersen:  May  I  argue  that  briefly,  your 
Honor  % 

The  Court:  Counsel,  I  think  we  have  been  over 
that  often  enough  that  I  have  about  as  good  an  idea 
as  I  am  ever  going  to  have  as  to  what  your  idea  is 
of  the  case  and  the  reasons  for  it.  The  objection  is 
sustained.  It  is  immaterial  what  his  arrangement 
with  the  canner  was. 

Mr.  Andersen :     All  right,  your  Honor. 
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Q.  (By  Mr.  Andersen)  :  When  you  would  come 
in  with  your  fish,  would  you  usually  sell  it  to  one 

dealer  or  more  than  one  dealer*? 

*     *     * 

A.  No,  I  usually  went — if  I  had  a  great  deal  of 
fish  I  would  try  to  give,  divide  all  my  fish  up  to  all 
the  dealers;  but  if  I  had  a  limited  amount  I  would 
try  to  sell  to  my  best  friends  on  the  dock  there. 

Q.  (By  Mr.  Andersen) :  Why  would  you  do 
that? 

A.  Because  when  I  got  an  overload  sometimes 
these  friends  would  take  the  rest  of  them. 

Q.  Otherwise  you  would  split  it  among  all  of 
them?  A.     Yes,  I  would;  I  would  try  to. 

Q.     Do  you  know  a  man  named  Falcone  ? 

A.     Yes. 

Q.  Did  you  have  any  discussion  with  him  at  any 
time  regarding  any  picketing? 

A.     I  believe  I  did. 

Q.     When  did  you  have  the  conversation  ? 

A,  I  don't  know.  I  forget  that.  It  might  have 
been  the  first  part  of  the  strike,  for  all  I  know,  but 
I  don't  remember. 

Q.     Do  you  remember  where  it  was  ? 

A.  I  think  it  was  at  the  tanning  tank  there  at 
the  fish  dock,  I  believe. 

Q.  Do  you  recall  the  conversation  you  had  with 
him?  A.     No,  not  word  for  word,  I  don't. 

Q.  Nobody  can  ever  remember  a  conversation 
verbatim,  but  just  the  gist  of  it. 
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A.  I  believe  I  asked  liim  would  lie  do  or  would 
lie  help  us  do  some  picket  duty,  and  he  said  he  would. 

Q.     Did  you  explain  to  him  the  reasons  why? 

A.     He  Iviiew  the  reasons  why.  [2872] 

*  *     * 

Q.  (By  Mr.  Andersen) :  Did  you  have  one  or 
n;ore  conversation  with  him? 

A.  I  don't  remember  whether  it  w^as  one  or  two. 
There  might  have  been  two. 

Q.  Do  you  know  if  he  actually  did  any  picket- 
ing? 

A.  Well,  as  far  as  walking  the  picket  line  he 
didn't,  no. 

Q.  Do  you  know  what,  if  anything,  in  the  na- 
ture of  picketing  he  did  ?  A.     Yes,  I  do. 

Q.     What  was  that? 

A.  He  asked  me  if  he — he  come  to  me  and  asked 
if  he  did  some  picket  duty  could  he  work  on  his  nets 
at  the  same  time,  and  I  said,  "Of  course  you  can. 
You  come  down  in  the  afternoon  from  6 :00  to  12 :00 
if  you  care  to  and  tan  your  nets  then."  [2873] 

Q.     Do  what  ?  A.     Tan  his  nets. 

Q.     What  do  you  mean  by  tanning  nets? 

A.     They  have  a  certain  procedure  that  they  make 

out  a  tan  bark  in  hot  water  to  tan  their  nets.  [2874] 

*  *     * 

Q.  (By  Mr.  Andersen)  :  I  direct  your  attention 
to  tlie  conversation  j^ou  had  with  Mr.  Falcone  on 
the  fish  docks  there,  and  ask  you  if  at  any  time  you 
ever  told  him  that  if  you  don't  picket  we  might 
make  it  tough  for  you? 
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A.  I  can 't  ever  remember  having  said  that  state- 
ment. No,  I  didn't  make  any  statement  like  that. 

*     *     * 

Q.  (By  Mr.  Andersen)  :  Do  you  know  how  long 
Mr.  Falcone  picketed,  over  what  period  of  time  ? 

A.  Yes,  I  think  he  was  there  three,  probably 
four  [2875]  times  in  the  evening. 

Q.     Were  you  friendly  with  him? 

A.     Very  friendly.   Still  am. 

Q.  You  had  some  sort  of  a  position  with  relation 
to  picketing,  didn't  you? 

A.  I  was  on — one  of  the  registration  committee, 
yes,  sir. 

Q.  During  the  period  of  the  strike  did  you  have 
many  conversations  with  Falcone  from  time  to 
time  ? 

A.     Yes,  most  every  evening  I  talked  to  him. 

Q.  You  got  along  with  him  in  a  friendly  man- 
ner, didn't  you? 

A.     Very  friendly  yet,  yes,  sir. 

Q.     Do  you  know  a  man  named  Chigi? 

A.    Yes. 

Mr.  Andersen:  You  will  find  the  reference  on 
page  945  of  the  record. 

Q.  (By  Mr.  Andersen)  :  Do  you  recall  having 
any  conversation  with  him  about  picketing? 

A.  Yes,  I  think  I  talked  to  him  one  time  about 
picketing. 

Q.     Do  you  remember  where  it  was  ? 

A.  I  think  he  was  patching  his  nets  there  at  the 
net  drying  rack,  at  the  tanning  bark  tank. 
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Q.  Did  you  liave  any  conversation  regarding 
him,  that  is,  [2876]  Mr.  Chigi,  and  he  performing 
picket  duty? 

A.  Yes,  I  asked  him  when  he  was  going  to  do  it. 
He  said  he  would.  He  told  me  at  the  very  first  of 
the  strike  that  he  might  do  picket  duty,  and  I  want- 
ed to  know  when  he  was  going  to  do  it. 

Q.     What  did  he  say  ? 

A.  He  said  he  had  too  much  work,  he  couldn't 
do  it  right  then. 

Q.     Do  you  know  if  he  ever  did  any  picket  duty? 

A.  Well,  I  believe  he  did,  but  I  can't  be  sure. 
I  believe  he  did,  though. 

Q.  Did  you  get  along  with  him  in  a  friendly 
way  ?  A.     Yes. 

Q.  Did  you  have  any  arguments  or  fights  with 
him.  A.     I  don't  argue  with  anybody. 

Q.     I  beg  your  pardon? 

A.     I  don't  argue  with  anyone. 

Q.  During  the  time  that  you  fished  did  your 
earnings  ever  exceed  $1500  a  year  ? 

Mr.  Dixon :  I  object  to  that,  your  Honor,  as  im- 
material. 

The  Court:     Objection  sustained.  [2877] 

Cross-Examination 
By  Mr.  Dixon: 

Q.  Now  Mr.  Falcone  was  not  a  member  of  Lo- 
cal 36,  was  he,  Mr.  Sawyer? 

A.     No,  I  don't  believe  he  was. 
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Q.  And  in  your  conversation  with  him,  did  you 
ask  him  to  do  some  picket  duty  against  the  dealers 
there  at  San  Pedro? 

A.  I  don't  know  whether  I  asked  him  or  not. 
I  asked  him  whether  he  would  cooperate  and  help 
us  do  some. 

Q.  Did  you  ask  him  as  follows:  "You  fellows 
have  to  picket  to  go  out  again  or  else  you  have  to 
stop  fishing  f*' 

A.     Not  in  those  words;  no. 

Q.  Did  you  tell  him  in  different  words  but  to 
the  same  effect  ? 

A.  I  don't  know  about  the  effect.  I  didn't  talk 
in  those  words. 

Q.  Did  you  tell  Mr.  Falcone  that  he  would  have 
to  do  some  picket  duty  if  he  wanted  to  go  out  fish- 
ing, or  words  to  that  effect  ? 

A.  No,  I  did  not  say  that.  I  said  it  was  custo- 
mary for  the  fishermen  to  do  some  picket  duty  to  get 
a  clearance  card  to  go  fishing. 

Q.  Even  though  they  were  not  members  of  Local 
36?  A.     That  is  true;  yes. 

Q.  Did  you  ever  have  any  conversation  with  this 
witness  [2879]  about  where  he  could  sell  any  fish 
that  he  caught  after  he  got  a  clearance  card  from 
the  union? 

A.    With  which  witness?    Falcone? 

Q.     Yes,  Falcone. 

A.  No,  I  never  told  him  where  he  could  sell  any 
fish  at.  I  think  it  was  Newport  or  Santa  Monica, 
but  I  never  told  him. 
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Q.  In  other  words,  any  fish  that  was  caught  by 
the  fishermen  wlio  did  the  picket  duty  and  got  the 
clearance  card  could  be  sold  at  Newport  or  Santa 
Monica,  is  that"  cotrrect  I 

A.  I  don't  know.  I  didn't  have  anything  to  do 
with  that  at  all. 

The  Court:  Did  you  know  where  anybody  could 
sell  his  fish  if  he  caught  it  during  the  strike? 

The  Witness :  Yes,  sir.  I  understood  they  could 
at  San  Diego,  Newport,  Redondo  Beach,  Venice, 
half  a  dozen  places,  Santa  Barbara,  where  they 
could  have  taken  it  if  they  wanted  to. 

Q,  {By  Mr.  Dixon) :  You  mean  that  the  dealers 
who  had  signed  the  contract  at  those  jjorts  could? 

A.  No.  It  is  all  according  to  where  the  fisher- 
men were  fishing  at,  what  would  be  their  closest 
port. 

Q.  San  Pedro  was  the  closest  port,  was  it  not, 
from  which  Mr.  Falcone  went  out  in  his  boat? 
Wasn't  that  his  home  port  ?  [2880] 

A.  I  believe  Falcone  was  fishing  shark  and  his 
gang  were  fishing  shark  and  hauling  them  to  Los 
Angeles,  the  carcasses. 

Q.  Do  you  know  whether  Falcone  brought  any 
fish  into  the  San  Pedro  port  while  you  were  on 
picket  duty? 

A.  Yes,  he  did.  He  and  his  boys  did  bring  in 
fish,  that  is,  shark  carcasses  in,  and  he  hauled  them 
to  Los  Angeles,  he  told  me. 

Q.  Was  that  the  shark  that  were  thi'own  over- 
board, do  you  know? 
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A.  I  have  seen  lots  of  sharks  thrown  overboard ; 
tons  of  it. 

Q.  Now  did  you  have  this  conversation  with 
Mr.  Falcone:  "If  you  guys  don't  picket  we  might 
make  it  tough  for  youT' 

A.     I  don't  remember  that  conversation;  no. 

Q.     You  don't  remember  it  now? 

A.     I  don't  remember  it  at  all;  no. 

Q.  Do  you  remember  whether  you  had  a  con- 
versation with  him  in  words  substantially  to  that 
effect? 

A.     No,  I  wouldn't  say  I  would  say  that  to  no  one. 

Q.  Would  you  say  that  you  didn't  have  such  a 
conversation,  Mr.  Sawyer? 

A.  I  would  say  I  would  not  have  such  a  conver- 
sation as  that,  yes,  that  is  right.  I  did  not  have  such 
a  conversation.  [2881] 

Q.  Now,  Mr.  Chigi  was  not  a  member  of  Local 
36  either,  was  he  ? 

A.  I  don't  know.  He  might  have  been.  I  don't 
know  whether  he  was  or  not. 

Q.  Did  it  make  any  difference  whether  a  fisher- 
man was  or  was  not  a  member  of  Local  36,  as  to 
whether  he  had  to  do  picket  duty  to  get  a  clearance 
card  ? 

A.  Well,  no,  not  to  get  a  clearance  card,  but  it 
made  a  difference  whether  he  was  a  union  member 
or  not. 

Q.  Did  you  state  to  this  witness  that  he  could 
have  no  clear  card  because  he  got  no  picket,  or 
words  to  that  effect? 
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A.  I  think  it  was  customary  for  all  pickets  to 
have  a  certain  amomit  of  time,  for  all  fishermen  to 
have  a  certain  amount  of  picket  time,  before  they 
could  go  out. 

The  Court:  His  question  is  whether  or  not  you 
said  that. 

The  Witness:  No,  I  don't  know.  It  might  have 
been  something  similar,  but  in  those  words,  I  never 
spoke  to  a  man  like  that  in  my  life. 

The  Court :  Well,  Mr.  Chigi  apparently  had  dif- 
ficulty in  speaking  English. 

The  Witness:     I  know  he  did;  yes. 

The  Court:  You  understood  what  he  was  saying 
though  ? 

The  Witness:  Yes,  sir,  I  understood  him.  I 
talked  to  him  quite  a  few  times.  [2882] 

Q.  (By  Mr.  Dixon)  :  Did  you  have  any  conver- 
sation with  Mr.  Chigi  in  which  you  told  him  that 
he  could  fish  for  three  days  if  he  did  picket  duty? 

A.  I  think  that  was  the  way  the  committee  ex- 
plained it  to  me,  that  he  had  a  certain  amount  of 
time  set  up  in  those  days  where  you  could  only  go 
out  so  many  days  to  fish  because  we  didn't  have 
enough  pickets.  But  the  way  the  committee  ex- 
plained it  to  me,  he  was  allowed  so  many  days  and 
he  should  come  back  again  and  do  some  more  picket 
duty,  four  hours,  until  he  was  issued  another  card, 
something  to  that  effect. 

Q.     Chigi  got  a  clear  card  from  the  union  ? 

A.  I  believe  he  did.  I  believe  most  of  the  fel- 
lows did. 
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Q.     And  he  went  out  fishing,  did.  he  ? 

A.     I  am  pretty  sure  he  went  fishing. 

Q.  Did  you  tell  Mr.  Chigi  where  he  could  sell 
his  fish  when  he  went  out  after  he  got  this  clear 
card  1  A.     No. 

The  Court:  You  say  the  committee.  What  do 
you  mean  by  the  committee? 

The  Witness:  There  was  a  group  of  men,  a 
strike  committee.  There  was  a  group  of  men  that 
acted  upon  each  individual  man's  suggestion  that 
he  go  out,  or  application  that  he  go  out,  and  this 
committee  had  allotted  so  many  hours  of  picket 
[2883]  duty  to  allow  this  person  to  go  out,  I  think 
it  was  four  hours  every  five  days,  something  like 
that,  because  there  wasn't  enough  picket  men  to  go 
around. 

The  Court:     All  right. 

Q.  (By  Mr.  Dixon)  :  Did  you  at  any  time  tell 
Mr.  Chigi  that  he  would  have  to  sell  his  fish  to  Mar- 
tin at  Newport?  A.     No,  sir,  I  did  not. 

Q.  Now  after  he  got  this  clear  card  the  first  time 
and  came  back  into  port,  did  you  have  any  other 
conversation  with  him  about  doing  picket  duty 
again  1 

A.  I  might  have,  but  I  can't  remember  whether 
I  did  or  not. 

Q.  Did  you  tell  him,  ''Picket  or  you  can't  go 
fishing  any  more?" 

A.     I  don't  remember  saying  that  to  him;  no. 

Q.  Would  you  say  that  you  didn't  say  that,  Mr. 
Sawyer  ? 
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A.  I  won't  say  I  didn't  say  that,  but  I  say  I 
can't  remember  whether  I  did  or  not. 

Q.     Then  it  is  possible  that  you  told 

A.     It  conld  have  been  possible. 

Q.     Chigi   that  he   couldn't    go   fishing  any 

more  unless  he  picketed? 

A.     I  was  in  no  position  to  tell  him  anyway. 

*  *     * 

FORREST  R.  SMITH 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 

and  testified  as  follows: 

*  *     * 

Direct  Examination 
By  Mr.  Andersen: 

Q.  Your  name  is  Forrest  R.  Smith  and  you  are 
one  of  the  defendants  in  this  case?  A.     Yes. 

Q.     And  you  are  a  fisherman  by  occui)ation? 

A.     Yes. 

Q.     How  long  have  you  been  a  fisherman? 

A.     Since  I  was  about  12  years  old.  [2886] 

Q.  By  that  do  you  mean  that  you  have  been  a 
commercial  fisherman  since  that  time? 

A.     Not  entirely,  no. 

Q.  Approximately  how  many  years  of  your  life, 
then,  have  been  devoted  to  commercial  fishing? 

A.  I  fished  from  the  time  I  was  12  years  old 
until  1917,  and  I  joined  the  Navy  in  the  First  World 
War.  I  came  out  of  the  Navy  in  1920  and  I  worked 
on  ferry  boats  and  was  in  the  garage  business  and 
radio  business  until  1934  or  '35,  along  in  that  neigh- 
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borhood,  and  then  I  went  back  fishing  again  and  I 

have  been  there  ever  since. 

Q.     You  resumed  fishing,  then,  in  about  1935  ? 

A.     Yes. 

Q.     Where  did  you  resume  fishing? 

A.     San  Pedro. 

Q.     And  that  is  what  is  called  your  home  port, 
is  it  ?  A.    Yes. 

Q.    Do  you  own  a  boat?  A.     Yes. 

Q.     What  is  the  name  of  the  boat  ? 

A.     The  present  boat  I  own,  you  mean  ? 

Q.     Yes.  A.     Irene  F. 

Q.    What  is  the  cost  of  the  boat  ? 

A.     The  boat  originally  cost  me  $2,000.  [2887] 

Q.     Is  this  the  first,  second  or  third  boat  you  have 
owned?  A.     Third  boat. 

Q.     When  did  you  buy  this  boat  ?  A.     1941. 

Q.     Was  the  boat  bought  entirely  by  you  or  was 
it  bought  by  you  in  company  with  somebody  else? 

A.     I  had  a  partner. 

Q.     Who  was  the  partner? 

A.     A  man  by  the  name  of  C.  P.  Reed. 

Q.     Was  he  a  fisherman  too  ?  A.     Yes. 

Q.     Was  the  boat  bought  by  your  money  or  was 
it  financed  by  any  company? 

A.     It  was  financed  in  its  entirety  by  the  Coast 
Fishing  Company  of  Wilmington, 

Q.     Coast  Fishing  Company  of  Wilmington? 

A.    Yes. 

Q.     What  is  their  business? 

A,    Canneries.  [2888] 
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Q.  Up  until  the  time  of  this  strike  and  at  the 
present  time,  you  are  engaged  in  fishing,  are  you, 
or,  we  will  say,  up  until  the  time  of  the  strike  '^ 

A.     Yes. 

Q.  What  is  the  method  used  for  compensation  I 
Is  it  the  same  as  has  been  testified  to  so  far  in  this 
case? 

A.     Yes,  a  share  basis. 

Q.     What  do  you  mean  by  a  share  basis'? 

A.     Well,  a  share  basis. 

The  Court:  Don't  we  understand  that?  Does 
he  mean  something  different? 

Mr.  Andersen:     No,  your  Honor. 

The  Court :     All  right. 

Mr.  Andersen:  I  assume  it  may  be  stipulated, 
therefore,  that  everything  else  would  be  cumulative 
along  the  same  line  so  far  as  the  compensation  is 
concerned  ? 

The  Court :  On  the  matter  of  the  share  basis,  do 
you  want  them  to  ask  every  witness  here  how  he 
gets  compensated  and  explain  the  share  basis? 

Mr.  Rubin:     We  have  no  desire  whatsoever. 

The  Court:     Then  you  agree  to  the  stipulation? 

Mr.  Rubin:     Perfectly,  [2889] 

Mr.  Andersen:  Then  it  is  stijDulated  all  the  fish- 
eriuen ^re  compensated  as  has  been  testified  here? 

The  Court :     On  a .  share  basis. 

Mr.. 'Andersen:     On  a  share  basis  or  lay  basis. 

Mr.  Dixon:  And  there  is  a  difference  in  the  share 
depending  on  whether  you  are  a  boat  owner;  or 
working  on  the  boat. 
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The  Court:  I  think  that  goes  without  saying. 
We  have  gone  over  that  several  times. 

Mr.  Andersen :  I  intend  to  go  into  the  boat  own- 
er's  share  briefly  with  this  witness,  your  Honor, 
but  I  will  handle  it  briefly.  I  don't  want  to  waste 
any  more  time  than  the  Court  does. 

The  Court :  Unless  it  is  something  different.  If 
it  is  just  cumulative  on  the  method  used  of  dividing 
the  share  of  the  lay 

Mr.  Andersen :  This  will  be  something  different, 
your  Honor. 

The  Court :     This  is  a  different  situation  ? 

Mr.  Andersen:  Well,  no,  but  we  will  show  by 
this  witness  that  the  boat  gets  a  share  also,  but  it  is 
the  share  that  the  boat  gets  that  I  want  to  talk  to 
the  witness  about. 

Mr.  Rubin:  We  will  object  to  that  as  incompe- 
tent and  immaterial. 

The  Court:     You  mean  it  is  a  different  share? 

Mr.  Andersen:     No,  your  Honor. 

The  Court:     Let's  move  on. 

Q.  (By  Mr.  Andersen)  :  When  you  are  out  fish- 
ing, your  boat  gets  a  share,  doesn't  it? 

A.     Yes. 

Q.     Now  with  respect  to  the  share  of  the  catch — 

The  Court:  By  the  way,  what  is  the  crew  on 
your  boat  ? 

The  Witness:     Oh,  from  two  to  four  men. 

The  Court:     That  is,  you  and  two  others? 

The  Witness:  Well,  when  I  say  from  two  to 
four  men,  that  includes  myself. 
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The  Court:     That  includes  yourself? 

The  Witness:     Yes. 

The  Court:     I  see. 

Q.  (By  Mr.  Andersen)  :  Now  with  respect  to 
the  amount  of  money  which  is  the  boat's  share  of 
the  catch,  which  would  be  a  share  of  the  total,  that 
is  correct,  isn't  if? 

A.     I  didn't  quite  understand  it. 

Q.     What  is  the  boat's  share  of  the  catch? 

A.  An  equal  share.  For  instance,  if  there  are 
three  of  us  on  the  boat  and  each  man  on  the  boat 
gets  an  equal  share,  and  the  boat  gets  an  equal 
share;  in  other  words,  if  they  make  a  hundred  dol- 
lars net  after  all  expenses  are  taken  [2891]  out  for 
the  boat  and  there  is  three  men  on  the  boat,  it  is 
divided  four  equal  ways  and  the  boat  gets  $25  and 
each  man  gets  $25. 

Q.  Now  with  respect  to  the  repairing  of  the 
vessel,  is  the  boat's  share  devoted  to  that  expense? 

A.     Yes. 

*     *     * 

Q.  Now  with  respect  to  the  amount  of  repair 
work  necessary  on  the  hull  of  the  boat,  is  the  boat's 
share  on  an  average,  that  is,  the  boat's  average  share 
of  the  catch,  sufficient  to  take  care  of  the  normal 
repairs  to  the  hull,  motor  and  gear? 

Mr.  Dixon:  I  object  to  the  question,  your  Hon- 
or. I  think  it  is  obvious [2892] 

*  *  •X- 

The  Court :     The  objection  is  sustained. 
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Mr.  Andersen:  I  don't  believe  this  point  has 
ever  been  argued  up  until  the  moment,  your  Honor. 

The  Court:  I  don't  thinly  that  particular  point 
has  been  argued,  but  it  is  immaterial,  counsel. 

Mr.  Andersen:     All  right,  your  Honor. 

Q.  (By  Mr.  Andersen)  :  On  an  average,  Mr. 
Smith,  what  is  the  dollar  cost  per  year  for  repairing 
your  boat,  your  vessel  and  gear? 

Mr.  Dixon :  Object  to  that,  your  Honor,  as  being 
immaterial. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Andersen)  :  With  respect  to  your 
fishing  practices  what  percentage  is  fresh  and  what 
percentage  cannery  fish? 

A.  Since  the  start  of  the  last  war  it  has  been 
about  90  per  cent  fresh  fish. 

Q.     90  per  cent  what?  A.     Fresh  fish. 

Q.  And  then  the  rest  is  for  the  canneries,  is  that 
correct.  A.     Yes. 

Q.  Do  you  have  any  particular  canneries,  that 
is,  fresh  fish  dealers,  rather,  with  whom  you  do 
business  ?  A.     Yes. 

Q.     And  who  are  they?  [2893] 

A.  Catalina  Fish  Company  and  State  Fish  Com- 
pany? 

Q.     They  are  down  at  the  dock  at  Pedro,  are 

they?  A.     Yes.  [2894] 

*     *     * 

Q.     (By    Mr.    Andersen) :     Do    you    have    any 

understanding  with  them 

A.     I  have  a  verbal  agreement,  yes. 
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Q.     What  is  it? 

A.  Well,  the  verbal  agreement  consists  that  I 
give  them  preference  to  my  load  of  tish  when  fish 
are  scarce,  and  when  fish  is  plentiful  they  will  take 
my  surplus. 

Q,     They  will  take  your  surplus?  A.     Yes. 

Q.     Are  you  indebted  to  either  of  those  markets  ? 

A.     At  times. 

Q.  Were  you  indebted  to  them  prior  to  the  strike 
or  withhi  the  year  prior  to  the  strike? 

A.     Yes. 

Q.  Under  what  circumstances  did  you  become 
indebted  to  them?  [2895] 

A.  I  needed  money  for — to  make  a  net,  and  I 
went  to  Catalina  Fish  Company  and  they  advanced 
me  the  money. 

Q.     Is  that  a  common  practice?  A.     Yes. 

Q.  During  your  operations  as  a  fisherman  is  it 
customary  and  necessary  for  you  from  time  to  time 
to  borrow  money  in  order  to  maintain  yourself  and 
your  vessel?  A.     Yes. 

Q.  And  how  often  during  the  past  ten  years 
liave  you  fomid  it  necessary  to  borrow  money? 

Mr.  Dixon:     I  object  to  that,  your  Honor. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Andersen):  Approximately  how 
much  of  your  time  each  year  is  devoted  to  rei)air 
work  on  your  vessel? 

Mr.  Dixon:     Object  to  that  as  being  immaterial. 

The  Court:     Sustained. 
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Q.  (By  Mr.  Andersen)  :  Do  you  fish  the  full 
year  around?  A.     No. 

Q.     Do  you  follow  any  particular  season? 

A.     Yes. 

Q.     What  seasons  do  you  follow? 

A.  I  follow  the  swordfish  season  during  the  sum- 
mer months  and  the  mackerel  season  in  the  fall  of 
the  year,  and  [2896]  sometimes  I  fish  barracuda  and 

fish 

*     *     * 

A.  (Continuing)  :  And  fish  that  run  with 
swordfish  during  the  summer.  But  I  never  fish 
through  January,  February  and  March. 

The  Court:  Swordfish,  mackerel  and  barracuda, 
generally,  is  that  correct? 

The  Witness :     And  albacore. 

Q.  (By  Mr.  Andersen) :  Those  are  the  four 
main  fish  you  catch  ?  A.     Yes. 

Q.  Is  there  any  particular  reason  why  you  don't 
fish  through  January,  February  and  March? 

A.     Yes. 

Q.     What  is  that? 

A.  I  use  that  period  of  the  year  to  repair  my 
hull,  my  boat  in  general. 

Q.  When  you  come  in  with  a  load  of  fish,  will 
you  explain  the  general  practice  in  disposing  of  the 
catch  ? 

A.  We  come  into  the  dock,  the  fresh  fish  dock 
in  San  Pedro,  and  we  tie  up,  and  I  go  to  my  two 
favorite  markets  first.  First  I  find  out  what  the 
price  of  the  fish  is  for  that  day,  and  then  I  find  out 
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how  much  fish  they  want  and  need,  and  then  if  they 
don't  take  the  load,  take  the  complete  load,  why, 
then  I  go  to  the  other  markets  and  sell  as  much 
[2897]  as  I  can  to  them.  And  then  if  I  have  any 
surplus  I  go  back  to  those  two  markets  and  they 

generally,  as  a  rule,  take  my  sur^Dlus  fish. 

*  *     * 

Q.  (By  Mr.  Andersen)  :  When  you  come  in 
with  a  load  of  fish  and  sell  it  to  four  or  five  mar- 
kers as  you  have  indicated,  is  there  any  variation 
in  the  price  you  get  for  your  fish? 

A.     No,  never. 

*  *     * 

Q.  I  don't  mean  a  variation  from  day  to  day,  I 
mean  on  a  day  in  any  week  or  any  month,  on  a  day 
is  there  any  variation  in  the  price  of  fish  from  one 
dealer  to  the  next  ?  A.     No. 

Q.  Have  you  ever  had  any  conversations  with 
the  dealers  regarding  the  reason  why  the  price  is 

always  the  same? 

*  *     * 

The  Witness:     No,  I  don't  believe  I  have. 

Q.  (By  Mr.  Andersen)  :  Have  you  ever  tried 
to  get  a  higher  price  for  your  fish  from  one  dealer 
than  another  dealer  will  pay  you? 

A.     I  always  try  that. 

Q.    And  have  you  ever  had  any  success? 

A.    No. 

Q.     Can  you  explain  any  reasons  for  it?  [2899] 


Allied  Workers,  et  at.  vs.  U.S.A.  1479 

(Testimony  of  Forrest  R.  Smith.) 

The  Court:  The  form  of  the  question  is  wrong. 
Do  you  have  any  opinion  as  to  why  you  get  the 
same  price  for  your  fish  is  the  question. 

The  Witness :     Very  definitely. 

The  Court :     What  is  your  opinion  ? 

The  Witness:  My  opinion  is  that  the  dealers 
have  some  method  of  telling  what  the  other  one  is 
paying  and  they  all  kind  of — my  opinion  is  that 
they  just  group  together  and  set  the  price. 

The  Court :     That  is  your  opinion  ? 

The  Witness:     Yes. 

Mr.  Rubin :  Now,  if  your  Honor  please,  we  will 
move  to  strike  that  as  being  self-serving. 

The  Court:     Yes,  that  is.  [2900] 

Mr.  Andersen:  It  couldn't  be  self-serving  be- 
cause, as  your  Honor  has  indicated,  the  dealers 
aren't  a  party  to  this  action. 

Mr.  Rubin :  But  this  witness  is  a  defendant  in 
the  case,  if  your  Honor  please. 

The  Court:  The  motion  to  strike  is  denied.  It 
goes  to  the  weight  of  the  testimon}^  The  jury  is 
entitled  to  receive  it  and  weigh  it  as  an  opinion  and 
as  an  opinion  only  of  the  witness,  the  same  as  they 
received  all  other  opinions  that  have  been  expressed 
here  from  time  to  time,  not  only  by  the  fish  dealers 
but  by  statisticians  and  experts  of  one  kind  or 
another. 

Mr.  Rubin:     And  counsel. 

The  Court:  They  will  disregard  all  opinions  of 
counsel. 
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Q.  (By  Mr.  Andersen) :  Now  with  regard  to 
the  beginning  of  a  fishing  voyage,  do  you  know 
what  price  is  for  the  fish  that  you  are  going  to 
catch  ? 

Mr.  Dixon:  If  the  Court  please,  I  object  to  the 
form  of  the  question.  This  witness  can  be  asked  or 
questioned  in  a  proper  form  as  to  what  he  does,  if 
anything. 

The  Court:     I  think  so.    Objection  sustained. 

Q-  (^y  Ml'-  Andersen)  :  Before  you  go  out  on 
a  fishing  voyage,  Mr.  Smith,  do  you  endeavor  to 
procure  a  price  for  the  fish  you  are  about  [2901] 
to  catch  before  you  leave  on  the  voyage?  Has  there 
been  any  practice  with  respect  to  that? 

A.    Well,  I  can  explain  what  I  do. 

*  *     * 

The  Court:  That  still  calls  for  a  yes  or  no  an- 
swer. I  think  the  form  of  the  question  can  be  a 
little  bit  less  [2902]  ambiguous. 

Before  you  go  out  on  a  fishing  voyage  do  you 
make  any  arrangements  for  the  price  you  are  going 
to  get  for  the  fish  you  catch  if  you  catch  any? 

The  Witness:     I  try  to  [2903] 

*  »     * 

Q.  (By  Mr.  Andersen) :  Did  you  participate  in 
a,  strike  last  year  ?  A.     Yes. 

Q.  And  before  the  strike  was  called  were  you 
ever  able  to  procure  a  definite  price  for  the  fish  you 
were  about  to  catch?  A.     No. 

Q.  And  does  your  last  answer  apply  to  many 
years  of  fishing  with  the  exception  of  the  OPA 
period  ? 
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A.  The  overall  picture,  yes.  There  were  a  few 
exceptions,  but  very  few. 

Q.     Do  you  carry  insurance  on  your  boat? 

A.     No. 

Q.     Why?  A.     The  cost 

Mr.  Rubin:  Just  a  moment,  Mr.  Smith,  please. 
That  is  objected  to  as  immaterial. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Andersen)  :  Do  you  know  a  man 
named  Di  Massa?  A.     Yes. 

Q.     Do  you  remember  having  a  conversation  with 

him?  A.     When? 

Q.     On  the  first  day  of  the  strike.     A.     Yes. 

*     *     * 

Q.     Were  you  the  captain  of  the  picket  line? 

A.     Yes. 

Q.  Could  you  relate  the  conversation  you  had 
with  him  as  you  recall  it? 

A.  The  ice  man,  the  man  that  drives  the  ice 
truck  in  San  Pedro,  that  delivers  to  the  markets 
and  myself,  went  to  Mr.  Di  Massa's  market,  the 
L.  A.  Fish  and  Oyster,  and  asked  him  how  much 
fish  he  had  on  hand,  how  much  ice  he  needed  to  keep 
those  fish,  because  we  didn't  w^ant  him  to  have  any 
loss  or  spoilage  of  fish  and  he  could  have  all  the 
ice  he  required  to  keep  those  fish,  and  the  ice  man 
w^ould  deliver  it.  That  was  the  gist  of  the  conversa- 
tion. 

Q.  Did  you  have  any  trouble  of  any  kind  with 
Mr.  Di  Massa?  [2905]  A.     Oh,  no. 
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Q.     You  got  along  with  him  friendly? 

A.     Very  friendly. 

Q.  Are  you  friendly  with  him  at  the  present 
time  ■?  A.     Yes. 

Q.     Do  you   remember   a   conversation  you   had 

with  the  witness  Castignola?  A.     Castignola? 

*     *     * 

Q.  Well,  this  has  to  do  with  a  clearance  card 
about  Nello  Castagnola. 

A.  Yes,  I  think  I  know  the  boy  you  mean  now. 
Yes,  I  did. 

Q.  Do  you  recall  having  a  conversation  with 
him? 

A.     Yes,  I  believe  I  did. 

Q.     This  would  be  on  or  about  June  6th. 

A.  I  am  sure  now;  the  boy  has  the  boat  called 
the  Flyer.   Yes,  I  had  a  conversation  with  him. 

Q.     At  the  Union  Hall?  A.     Yes. 

Q.  What  was  the  conversation  as  you  remem- 
ber it? 

A.  On  June  6th  he  come  into  the  Union  Hall, 
I  think  his  brothers  were  with  him,  and  he  requested 
a  clearance  card,  and  the  strike  committee  was  there 
in  the  room,  the  union  strike  committee,  and  he  was 
told  to  leave  the  room  and  the  committee  would 
vote  on  it.  And  he  did,  and  the  strike  committee 
voted  in  favor  of  giving  him  a  -clearance  card.  About 
five  minutes  later  he  had  his  clearance  card  and 
was  on  his  way  fishing,  as  far  as  T  know. 

Q.  Nothing  to  stop  him  from  fishing  that  you 
knew  of?  A.     No. 
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Q.     Did  you  get  along  with  him  all  right? 
A.     Sure. 
Q.     Did  you  have  any  trouble  with  him  of  any 

kind?  [2907]  A.     No. 

*  *     * 

Q.     Do  you  know  a  man  named  Stagnaro? 

A.    Yes. 

*  *     * 

Q.     Do  you  recall  having  a  convesation  with  him "? 

A.    Yes. 

Q.    Do  you  recall  the  conversation? 

A.     Yes. 

Q.     And  what  was  it,  in  brief? 

A.  He  came  to  the  Union  Hall  and  requested  a 
clearance  card,  and  the  same  procedure  was  fol- 
lowed. He  was  told  to  leave  the  room  and  the  Strike 
Committee  voted  on  it,  and  he  got  his  clearance 
card. 

Q.  There  were  two  other  witnesses,  Falcone  and 
Bogdonich,  do  you  recall  conversations  with  them? 

A.     Yes. 

*  *     * 

Q.  (By  Mr.  Andersen)  :  Was  there  any  differ- 
ence with  respect  to  those  two  men? 

A.     Not  in  so  far  as  their  request  in  the  Union 

Hall  for  a  clearance  card.  [2908] 

Q.     Did  they  request  clearance  cards? 

A.     Yes. 

Q.     Were  clearance  cards  granted  to  them? 

A.     As  far  as  I  know,  they  were,  yes. 
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Q.  With  respect  to  Falcone  and  Bogdonich,  do 
you  know  whether  they  did  picket  duty  or  whether 
their  picket  duty  consisted  of  repairing  their  nets 
at  the  picket  line? 

A.     I  wouldn  't  know  that. 

*  *     * 

Q.     Do   you   remember    Sui^erintendent   Ripley? 

A.     Yes. 

Q.     What  was  your  conversation  with  him? 

A.  I  believe  it  was  the  first  day  of  the  strike, 
Mr.  Ripley,  I  believe,  is  the  head  of  the  Railway 
Express,  and  he  come  down  there  and  introduced 
himself  and  wanted  to  know  if  I  was  captain  of  the 
pickets  and  I  said  yes;  and  he  wanted  [2909]  to 
know  if  we  would  allow  the  Railway  Express  trucks 
through  the  picket  line  to  deliver  fish,  the  incoming 
fish,  because  he  said,  "I  don't  want  to  have  it 
dumped  in  my  lap;  I  have  no  way  of  keeping  it.  I 
would  appreciate  it  very  much  if  you  would  let  the 

trucks  go  through  the  picket  line." 

*  *     * 

A.  Let  the  trucks  go  through  the  picket  line 
and  deliver  the  fish.  And  I  said  that  is  perfectly 
all  right.    We  have  no  objections. 

He  said,  "Well,  can  we  pick  up  the  fish?" 
I  said,  "I  don't  think  that  would  be  the  right 
thing  to  do.  All  we  are  interested  in  is  not  having 
the  fish  spoiled.  The  markets  have  facilities  to  take 
care  of  the  fish  and  hold  them,  and  we  are  giving 
them  ice."  And  that  was  the  gist  of  that  conver- 
sation.  And  after  that  all  the  fish  that  the  Railway 
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Express  had  in  transit — that  come  to  San  Pedro, 

was  delivered  to  the  markets,  as  far  as  I  know. 

Q.     Did  you  get  along  all  right  with  Mr.  Ripley? 

A.     Certainly. 

Q.  Did  you  have  more  than  one  or  just  the  one 
conversation  ? 

A.     I  had  a  phone  conversation  with  him. 

Q.     When  was  the  phone  conversation? 

A.     A  day  or  so  afterwards. 

Q.     What  was  said?  [2910] 

A.  Well,  the  phone  conversation  was  that  Mr. 
Ripley  wanted  the  union  to  send  him  a  letter,  re- 
quested them — well,  the  letter — I  forget  what  was 
in  the  letter  now,  but,  anyway,  the  letter  was  to 
notify  the  Railway  Express  Company  that  there 
was  a  strike,  and  if  the  union  sent  that  letter  to 
him  that  would  put  him  in  the  clear  as  far  as  his 
company  vras  concerned.  And  the  information  was 
transferred  over  to  Mr.  Margolis,  and  he  and  Mr. 
Gil  Zafran  or  Jeff  Kibre  got  the  letter  up  and  sent 
it  to  the  Railway  Express  Company,  and  I  signed  it. 

Q.     Was  that  the  last  meeting  you  had  with  him  ? 

A.    Yes. 

Q.  Do  you  remember  a  conversation  with  the 
witness  named  Gasio? 

A.     Was  he  a  truck  driver? 

Q.     A  truck  driver. 

A.  I  believe  that  is  the  name  of  the  truck  driver 
that  runs  the  Union  Ice  truck. 

Q.  I  believe  he  is  the  man  who  said  you  would 
dump  his  fish. 
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A.  That  man?  I  never  knew  his  name  at  the 
time. 

Q.  Do  you  remember  him  when  he  came  into 
court  and  testified, — did  you?  A.     Yes. 

Q.  He  testified  in  the  record  at  around  page 
1554  to  [2911]  the  general  effect  that  you  would  see 
that  his  fish  was  dumped  if  he  delivered  it  to  an- 
other truck  after  he  left  there.  Do  you  recall  his 
testimony  to  that  effect  ?  A.     Yes. 

Q.     I  say  do  you  recall  his  testimony  saying  that  ? 

A.     Yes,  I  recall  his  testimony. 

Q.     Did  vou  ever  sav  anv  words  similar  to  that 

to  him?  A.     No. 

*     *     * 

Q.  (By  Mr.  Andersen)  :  With  respect  to  your 
fishing,  do  you  ever  ice  your  fish?  A.     Yes. 

Q.  You  carry  the  ice  in  the  hold  of  the  boat, 
do  you  ?  A.    Yes, 

Q.     Something  like  shown  in  the  moving  picture  ? 

A.  My  boat  is  almost  a  duplicate  of  the  moving 
picture  boat. 

Q.     So  you  carry  the  ice  in  the  same  way? 

A.     Yes. 

Q.     Do  you  put  it  in  with  a  hose  too?   Do  you? 

A.    Yes.  [2912] 

Q.  After  you  carry  ice  and  catch  fish,  how  long 
can  you  cany  the  fish  aboard  the  vessel  ? 

A.  That  depends  on  how  many  fish  you  catch 
and  how  you  catch  them.  That  is,  in  the  quantities 
you  catch  them.  If  you  catch  a  large  quantity  quick, 
why,  you  can  hold  them  for  four,  five  days.    But 
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if  you  catch  a  small  amount  for  a  long  time — the 
most  I  have  ever  been  able  to  hold  them  has  been 
eight  days. 

Q.  When  you  go  out  and  bring  in  a  good  load 
and  just  sort  of  have  enough  ice  to  get  in, — is  that 
what  you  do?  A.     Yes. 

Q.  You  go  out  to  catch  as  much  as  you  can,  and 
use  your  ice  to  the  fullest  extent,  is  that  correct? 

A.     That's  right. 

Q,  When  you  get  in,  what  is  the  condition  of 
your  catch  with  respect  to  the  time  that  you  are 

able  to  keep  it  after  you  get  in?  [2913] 

*  *     * 

The  Witness:  We  have  to  sell  it  almost  imme- 
diately when  we  come  in. 

*  *     * 

Mr.  Andersen:     I  didn't  hear  the  answer. 

The  Court :  He  said  he  has  to  sell  it  immediately 
because  something. 

Q.     (By  Mr.  Andersen)  :     Because  what? 

A.     We  have  used  up  all  our  ice. 

The  Court:     You  have  run  out  of  ice? 

The  Witness:  Run  out  of  ice.  And  the  holds  of 
those  boats  are  so  designed  that  you  can't  take  all 
the  fish  out  on  deck  and  then  put  them  all  in  and 
i-e-ice  them.  Your  fish  would  spoil  while  you  were 
doing  it.  [2914] 

Q.  (By  Mr.  Andersen)  :  Are  there  storage  fa- 
cilities available  to  you  so  that  you  can  store  them 
some  place  else? 
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The  Witness:     No. 

Q.  (By  Mr.  Andersen)  :  Isn't  the  Ice  Union 
Company  available  to  you?  A.     Yes. 

Q.  Why  don't  you  use  the  Union  Ice  Company 
facilities  *? 

Mr.  Dixon :     Object  to  that,  your  Honor. 

The  Court:     Objection  sustained. 

*     *     * 

Cross-Examination 
By  Mr.  Dixon: 

Q.  Now,  Mr.  Smith,  I  believe  you  testified  that 
you  have  been  engaged  in  the  commercial  fishing 
since  1935,  is  that  correct,  I  mean  continuously  since 
that  date?        A.     Yes.  [2915] 

Q.  And  some  time  prior  thereto  except  for  the 
interval  of  time  that  you  mentioned? 

A.     Yes. 

Q.     You  own  your  own  boat?  A.     Yes. 

Q.  And  you  decide,  do  you,  when  you  will  go 
out  to  fish?  A.     Well,  yes,  I  do. 

Q.     And  you  decide  where  you  will  go  to  fish? 

A.     Yes. 

Q.  And  you  decide  when  you  will  come  back  with 
whatever  fish  you  have  caught,  if  any,  from  the 
trip  that  you  go  out  on,  isn't  that  a  fact? 

A.    Yes. 

Q.  And  nobody  tells  you  then  when  to  go,  where 
to  go  or  when  to  come  back?  That  is  a  fact  isn't  it? 

A.     Yes. 


Allied  Workers,  et  at.  vs.  U.  S.  A.  1489 

(Testimony  of  Forrest  R.  Smith.) 

Q.  Now  you  were  the  chairman  of  the  strike 
committee,  were  you,  of  Local  36?  A.     Yes. 

Q.  And  you  were  on  the  picket  line,  were  you 
not,  on  May  29,  1946?  A.     Yes. 

Q.  Do  you  recall  a  conversation  had  on  or  about 
May  29  with  Mr.  Di  Massa  and  the  ice  man  then 
on  the  picket  line?  [2916]  A.     Yes. 

Q.  Did  you  state  to  Mr.  Di  Massa  at  that  time 
that  that  was  to  be  the  final  delivery  of  ice  until 
the  strike  was  settled? 

A.     I  don't  believe  I  did;  no. 

Q.  Did  you  state  anything  comparable  to  those 
words  in  discussing  the  question  of  future  delivery 
of  i^e  to  the  dealers  at  San  Pedro? 

A.  All  we  told  them  in  that  conversation  that 
I  can  recollect  and  remember  is  the  fact  that  they 
could  get  the  ice  they  needed  so  that  they  would 
have  no  spoilage  of  fish,  and  I  don't  think  the  con- 
versation went  beyond  that. 

Q.  You  mean  whatever  fish  they  then  had  on 
hand  they  could  get  enough  ice  from  the  Union  Ice 
Company  to  take  care  of  that,  is  that  what  you  want 
the  jury  to  understand  was  the  conversation? 

A.     Yes.  [2917] 

■K-  -X-  -» 

Q.  I  believe  you  were  present,  were  you  not, 
when  a  discussion  was  had  with  Mr.  Castignola 
about  a  clearance  card?  A.     Yes. 

Q.     And  also  Mr.  Stagnaro?  A.     Yes. 

Q.  Are  either  of  those  two  men  to  your  knowl- 
edge members  of  Local  36? 
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A.  I  know  Mr.  Stagnaro  isn't.  Whether  the  Cas- 
tignola  boys  are  or  not,  I  don't  know. 

Q.  Then  to  the  best  of  your  knowledge  at  least 
as  far  as  one  is  concerned  he  was  not  a  member  of 
Local  36  at  that  time?  A.     That  is  right. 

Q,  Did  you  have  a  conversation  with  him  about 
getting  a  clearance  card?  A.     Yes. 

Q.  And  did  you  have  a  conversation  with  him 
about  doing  picket  duty  to  get  that  clearance  card? 

A.     No. 

Q.  What  was  the  requirement,  if  any,  to  get 
this  clearance  card?  [2918] 

A.  Well,  that  was  handled  by  the  strike  commit- 
tee as  a  whole. 

Q.  Did  you  refer  these  two  men,  Castignola 
and  Stagnaro,  to  the  strike  committee  to  get  a 
card  ? 

A.     I  was  chairman  of  the  strike  committee. 

Q.  Well,  then,  are  you  the  one  that  determined 
whether  they  got  or  didn't  get  a  clearance  card? 

A.     No. 

The  Court:     Who  else  was  on  the  committee? 

The  Witness :  Oh,  there  was  about  a  dozen  other 
men. 

The  Court:  You  mean  all  met  at  once  or  three 
at  a  time? 

The  Witness:  No,  they  were  all  there  at  one 
time.  In  other  words,  I  had  your  position.  I  was  run- 
ning the  strike  committee.  I  had  no  vote.  All  the 
rest  of  them  voted,  but  I  didn't.  You  understand 
what  I  mean? 
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The  Court:     I  understand  what  you  mean. 

*  *     * 

Q.  (By  Mr.  Dixon) :  It  is  a  fact,  is  it  not,  Mr. 
Smith,  that  in  order  to  get  a  clearance  card  a  non- 
member  was  requested  to,  and  required  to,  perform 

a  picket  duty,  is  that  not  a  fact? 

*  *     * 

A.  That  was  the  general  policy  of  the  strike 
committee;  yes. 

Q.  And  it  is  a  fact  also,  is  it  not,  Mr.  Smith, 
that  once  the  picket  duty  had  been  performed  by 
non-member  and  [2920]  a  clearance  card  issued  so 
that  the  fisherman  went  out  to  fish,  that  he  was 
also  told  where  any  fish  caught  could  be  sold,  was 
he  not? 

A.  I  think  that  they  were  informed  that  they 
could  sell  their  fish  any  place  except  the  markets 
that  we  had  picketed.  I  believe  that  was  the  way 
it  was  done. 

Q.  And  you  were  picketing  all  of  the  dealers 
w^ho  had  not  signed  this  contract,  Exhibit  3  that  has 
been  referred  to  before  during  the  trial,  were  you 
not? 

A.  As  far  as  I  know  anything  about  the  picket 
line,  we  were  picketing  the  San  Pedro  markets. 

Q.  Now  did  you  have  any  conversations  with 
Mr.  Bogdonich  and  Mr.  Chigi  and  Mr.  Guglielmo 
about  getting  clearance  cards? 

A.  I  don't  remember  any  of  the  names  after 
Chigi.   I  don't  know  the  hojs  by  their  names. 
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Q.  Do  you  know  whether  those  men  were  mem- 
bers of  your  Local  36? 

A.     Oh,  I  wouldn't  know  that. 

Q.  And  that  was  immaterial,  I  believe,  was  it, 
so  far  as  getting  a  clearance  card  was  concerned? 

A.  Yes,  we  just  at  the  outset  asked  them  for 
their  cooperation. 

Q.  You  are  acquainted,  are  you  not,  with  Mr. 
Ripley?  A.     Yes,  sir.   [2921] 

Q.  And  you  had  a  conversation  with  him,  did 
you  not,  at  the  time  the  strike  first  started  about 
trucks  of  the  Railway  Express  Company  crossing 
the  picket  line  set  up  by  Local  36  against  the  deal- 
ers ?  A.     Yes. 

Q.  And  the  subject  of  that  conversation  with  Mr. 
Ripley  was  to  the  effect  that  you  did  not  want  their 
trucks  to  cross  your  picket  lines,  was  it  not? 

A.  We  asked  Mr.  Ripley  for  his  cooperation  in 
not  sending  his  trucks  across  the  picket  line.  He 
was  told  we  couldn't  stop  him  but  we  asked  him  to 
cooperate  with  us,  and  he  did  very  willingly. 

Q.     You  told  him  you  didn't  want  their  trucks 

to  cross  your  picket  line,  did  you?  [2922] 

*         *     * 

The  Witness:  I  just  previously  stated  that  we 
asked  his  cooperation.  We  told  him  that  we  couldn't 
stop  his  trucks  from  going  across  but  we  asked  bis 
cooperation,  his  personal  cooperation,  in  not  send- 
ing these  trucks  through  the  picket  line,  and  he 
willingly  cooperated. 
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Q.  (By  Mr.  Dixon)  :  And  did  you  have  any 
conversation  with  Mr.  Ripley  to  the  effect  that  you 
would  not  permit  Railw^ay  Express  Company  to 
pick  up  outbound  shipments  from  those  shipments 
at  the  San  Pedro  dock? 

A,  The  same  thing  happened  there.  We  asked 
him,  he  said,  having  the  trucks  go  in  why  can't  w^e 
pick  up  the  other  shipments  going  out,  and  we  said 
we  rather  you  wouldn't,  and  he  said  okay. 

Q.  AYere  you  present  at  the  time  the  conversa- 
tion took  place  between  Mr.  Gasio  and  some  of  the 
pickets,  Mr.  Smith?  A.     Mr.  Gasio? 

The  Court :  He  was  the  truck  driver  on  the  wit- 
ness stand  there. 

The  Witness:  Oh,  yes,  I  was  there.  I  had  the 
conversation  wdth  him. 

Q.  (By  Mr.  Dixon)  :  You  were  the  one  who 
had  the  conversation  with  Mr.  Gasio  ? 

A.     Yes. 

Q.  And  at  that  time  was  Mr.  Gasio  at  the  San 
Pedro  landside  of  the  dealers'  pla-ce  of  business, 
do  you  recall,  with  a  truck? 

A.     With  a  truck,  yes. 

Q.  He  had  a  load  of  fish,  did  he,  for  delivery  to 
one  of  the  dealers  at  that  time? 

A.  I  think  so.  I  didn't  actually  see  the  fish,  but 
I  think  he  did.  [2924] 

*     *     *        . 

y  Q.  (By  Mr.  Dixon):  Did  you  have  any  con- 
versation with  Mr.  Gasio  about  delivering  that  truck 
load  of  fish  to  the  dealer  at  San  Pedro? 
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A.     Yes. 

Q.  What  did  you  say  to  Mr.  Gasio  about  making 
the  delivery? 

A.  Mr.  Gasio  drove  his  truck  up  as  far  as  the 
IDicket  line  and  got  out  and  wanted  to  know  what 
the  score  was.  We  briefly  explained  to  him  we  was 
on  strike  and  had  a  picket  line,  and  we  would  like 
his  co-operation  in  not  going  through  the  picket 
line;  that  we  couldn't  stop  him  if  he  wanted  to  go 
through,  but  we  wouldn't  like  him  to. 

He  said,  "Can  I  walk  through  and  talk  to  the 
market?"   And  we  said,  "Certainly,  go  ahead." 

So  he  was  in  there  for  quite  some  time  and  he 
come  out  and  he  got  in  his  truck  and  drove  away. 

Q.  Did  you  have  any  conversation  with  him 
after  he  went  to  the  dealer  at  the  wharf  about  not 
permitting  the  delivery  of  this  fish  to  the  dealer's 
truck  outside  of  the  picket  line? 

A.     No,  I  did  not. 

Q.  Did  you  have  any  conversation  with  him  at 
all  when  he  came  out  of  the  fish  dealer's  office? 

A.     Not  to  my  memory,  I  didn  't. 

Q.  That  is,  you  say  you  don't  now  recall  any 
conversation  with  him  at  all?  [2925] 

A.  No,  I  am  sure  I  didn't  have  any  conversation 
with  him  when  he  come  out.  At  the  time  that  he 
come  out 

Q.  Do  you  recall  telling  him  that  if  a  transfei* 
was  made  of  the  fish  from  his  truck  to  another  truck 
out  on  the  highway,  that  he  would  be  followed? 

A.    I  did  not. 


Allied  Workers,  et  al.  vs.  U.  S.  A.  1495 

(Testimony  of  Forrest  R.  Smith.) 

Q.  Did  you  tell  Mr.  Gasio  that  if  that  transfer 
took  place  or  was  attempted  that,  quote,  ''You 
would  have  somebody  follow  up  and  destroy  the 
fish  or  knock  it  off  the  truck "  ?  A.I  did  not. 

Q.     You  say  you  didn't  have  any  conversation  of 

that  kind  with  him,  is  that  a  fact?  [2926] 

*     *     * 

A.     No. 


GEORGE  IVANKOVICH, 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sw^orn,  was  examined 

and  testified  as  follows : 

*     *     * 

Direct  Examination 
By  Mr.  Margolis: 

Q.  Mr.  Ivankovich,  are  you  connected  with  the 
Fishermen's  Union'?  A.     I  am. 

Q.  And  how  long  have  you  been  connected  with 
that  union?  A.     Since  1943. 

Q.  Were  you  connected  with  the  union  prior  to 
1943?  A.     No.    1933,  I  should  say. 

Q.     What  position? 

A.     Secretary  of  the  union. 

Q.     What  local?  A.     1933.   Local  33. 

Q.  Local  33  is  now  the  local  which  has  among  its 
members  the  fishermen  on  the  purse  seine  vessels, 
is  that  right?  A.     That's  right.  [2927] 

Q.  Was  there  a  time  when  that  local  had  within 
its  members  fishermen  working  on  small  boats? 

A.     Yes,  there  w^as. 
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Q.     And  when  was  that? 

A.     I  believe  it  was   '36,   '37. 

Q.     Before  that  too?  A.     Around  '35. 

Q,  All  right.  Have  your  activities  in  connection 
with  the  union  been  in  San  Pedro  during  the  years 
that  you  have  mentioned?  A.     Yes. 

Q.  Have  they  been  confined  to  San  Pedro,  or 
have  you  dealt  with  areas  outside  of  San  Pedro? 

A.     They  have  been  confined  to  San  Pedro. 

Q.  Are  you  familiar  with  the  situation  with  re- 
gard to  the  price  at  which  fresh  market  fish  were 
selling,  say  back  in  the  years  1934,  1935? 

Mr.  Dixon :  Object  to  that,  your  Honor,  as  being 
wholly  immaterial. 

The  Court:     Objection  sustained. 

Mr.  Margolis :     It  is  preliminary,  your  Honor. 

The  Court:  I  can't  see  how  it  could  possibly  be 
material.    Objection  sustained. 

Q.  (By  Mr.  Margolis)  :  Are  you  familiar  with 
the  first  attempts  to  negotiate  an  agreement  cover- 
ing fresh  market  fish  [2928]  in  the  San  Pedro  area 

and  in  other  ports  in  Southern  California  ? 

*     *     * 

A.     Yes,  I  am. 

The  Court:     When  was  the  first? 

The  Witness:  Every  year  since  I  remember; 
since  1933  until  1937,  '38,  '40  and  so  on. 

Q.  (By  Mr.  Margolis)  :  Do  you  recall  particu- 
larly the  negotiations  in  1936  and  1937  with  regard 
to  fresh  market  fish? 

Mf.  Rubin :     Just  a  moment.   Objected  to 

The  Witness:     Yes. 
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Mr.  Rubin: as  immaterial,  and  we  submit 

this  entire  line  of  questioning  is  immaterial.  He  is 
employed  by  Local  33,  not  tlie  defendant  in  this 
case,  and  testifying  to  matters  that  are  completely 
without  the  issues  of  this  indictment. 

Mr.  Margolis :  Local  33  at  that  time  represented 
the  small  boats.   [2929] 

Mr.  Rubin :  Local  33  at  that  time  had  small  boats. 
There  is  no  testimony 

The  Court:  I  remember;  I  remember.  Let  me 
see  these  documents  that  you  were  laying  a  founda- 
tion for  or  getting  ready  to. 

(The  documents  referred  to  were  passed  to 
the  court.) 

The  Court:     The  objection  is  sustained. 

Mr.  Margolis:  I  just  w^ant  to  say  this,  your 
Honor:  that  there  has  been  some  evidence  with  re- 
gard to  negotiations,  and  this  would  just  round  that 
out. 

The  Court:     The  objection  is  sustained,  counsel. 

Mr.  Margolis :  Very  well.  That  is  the  only  pur- 
pose for  which  we  called  this  witness. 

The  Court:     Is  that  all? 

Mr.  Margolis :  That  is  all  I  am  going  to  ask  him 
under  the  circumstances,  your  Honor. 

Mr.  Dixon  :     No  cross. 

The  Court :  The  jury  may  disregard  the  remarks 
of  counsel.  You  have  been  in  court  long  enough  to 
know  that  when  the  judge  has  rnled,  that  is  the 
end  of  it. 
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Mr.  Margolis:  I  meant,  your  Honor,  that  I  in- 
tended to  comply  with  your  Honor's  ruling.  [2930] 

*     *     * 

(The  jury  was  excused  and  the  following  pro- 
ceedings were  had  in  the  absence  of  the  jury.) 

OFFERS  OF  PROOF 
Mr.  Margolis :     Shall  I  proceed  with  my  offer  of 
proof? 

The  Court:     Yes,  if  you  will,  please. 

(Whereupon  an  offer  of  proof  was  made  by 
Mr.  Margolis  and  ruled  upon  by  the  court,  which 
was  reported  but  not  transcribed.) 

(Also,  Defendants'  Exhibit  GC-1  through 
CC-9  were  marked  for  identification.)    [2931] 

■X-  *         * 

(Reporter's  Note:  The  following  proceed- 
ings are  to  be  inserted  at  page  2931  in  lieu  of 
the  parenthetical  note  at  lines  13  to  17,  as  fol- 
lows :) 

Mr.  Margolis:  We  offer  to  prove  that  if  the  wit- 
ness Clifford  Kennison  had  been  permitted  to  an- 
swer appropriate  questions  he  would  have  testified 
as  follows:    That  in  his  first  year  of  fishing  from 

n939  to  1940  his  earnings  were  approximately 

*     *     * 

Mr.  Margolis :     $700.   That  since  that  time  he 

has  averaged  about  $1500  a  year.  That  the  maxi- 
mum nmoimt  that  he  has  earned  all  together  from 
all  sources  in  any  year  since  that  time  was  slightly 
under  $2800,  of  which  a  little  less  than  $2400  was 
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for  fishing,  and  about  $400  from  other  laboring  em- 
ployment concerning  which  he  testified. 

The  Court:  Casual  employment  I  think  he  re- 
ferred to  it. 

Mr.  Margolis:  Similarly,  if  the  witness  Forrest 
R.  Smith  were  permitted  to  answer  appropriate 
questions  he  would  testify  as  follows :  That  he  has 
earned,  since  he  started  fishing  in  [2931-a]  1935, 
from  both  his  share  as  a  working  fisherman  and 
his  share  as  the  owner  of  a  boat,  from  a  minimum 
of  $800  to  a  maximum  of  about  $5,000;  that  he  has 
averaged  slightly  less  than  $2500  per  year;  that 
in  1946,  which  was  the  year  in  which  he  had  his 
highest  earnings  as  a  fisherman  in  all  of  the  time 
he  has  fished,  he  earned  somewhat  less  than  $4,000, 
around  $3800  or  so,  for  his  share  as  a  fisherman, 
and  something  less  than  $1500,  about  $1300  or  $1400 
from  the  boat  share.  That  during  the  year  1946  he 
spent  about  eight  months  fishing,  about  eight  months 
working  at  fishing,  and  he  spent  about  four  months 
working  at  repairing  the  boat;  that  the  members 
of  the  crew  who  worked  along  with  him  spent  per- 
haps a  week  or  two,  not  more  than  two  weeks,  re- 
pairing the  boat,  but  also  spent  eight  months  fish- 
ing, and  that  they  earned  the  same  amount 

The  Court:  That  is  two  weeks  without  compen- 
sation 1 

Mr.  Margolis:  Working  on  his  boat,  that  they 
earned  all  together 

The  Court :  I  mean  for  the  two  weeks  they  didn  't 
get  paid? 
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Mr.  Margolis:  They  didn't  get  any  extra  com- 
pensation. That  they  earned  all  together  the  same 
amount  as  he  earned  for  his  share  as  a  fisherman, 
to-wit,  somewhere  in  the  neighborhood  of  $3800. 
That  the  $1300  or  $1400  which  was  his  boat's  share 
was  the  total  compensation  which  he  received 
[2931-b]  for  the  boat  and  for  all  of  the  work  that 
he  did  on  the  boat  over  a  period  of  approximately 
four  months,  and  represented  at  least  three  and  a 
half  months  more  work  than  the  members  of  his 
crew^  That  if  he  had  taken  the  boat  to  a  contractor 
to  have  the  same  work  done  in  repairing  the  boat 
that  he  did  during  the  four-month  period,  that  it 
would  have  cost  him  considerably  in  excess  of  $1500 
to  have  that  same  work  done.  That  if  the  boat  share 
were  credited  to  his  time  worked  while  repairing 
the  boat,  his  earnings  would  have  been  less  per 
day  and  per  week  and  per  month  dm  ing  that  period 
than  his  earnings  for  the  other  eight  months  per 
day,  per  week,  and  per  month  working  as  a  fish- 
erman. 

Mr.  Sawyer,  if  he  would  have  been  permitted  to 
answer  appropriate  questions,  he  would  have  testi- 
fied that  during  the  time  that  he  owned  and  oper- 
ated his  boat  he  never  made  any  money,  and  that 
he  just  about  broke  even  on  the  boat  and  received 
nothing  for  his  labor ;  that  after  he  sold  his  boat  he 
v/ent  fishing  for  two  and  a  half  months  on  a  share 
basis  on  another  boat  in  which  he  had  no  interest 
at  all,  fishing  albacore,  and  during  those  two  and  a 
lialf  nionths  earned  approximately  $600. 
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I  am  now  going  into  the  Ivankovich  offer.  Does 
your  Honor  want  to  rule  on  this  first  ? 

The  Court:  The  offer  of  proof  is  denied  on  the 
grounds  indicated  in  the  course  of  tlie  examination 
of  the  witnesses  [2931-c]  by  the  objections  to  the 
questions  by  the  government  relating  to  the  same 
matters. 

Mr.  Margolis:  I  understand  that  is  immateri- 
ality? 

The  Court:     Immateriality. 

Mr.  Margolis:  I  would  like  to  have  those  docu- 
ments marked  for  identification  now. 

The  Court :  Very  well.  Mark  them  all  with  one 
number  and  the  clerk  can  arrange  them  consecu- 
tively. 

The  Clerk:     CC,  DD 

The  Court :     No.   CC-1,  -2,  -3,  -4,  -5,  -6  and  so  on. 

The  Clerk:     CC-1  is  the  agreement. 

The  Court:     The  remainder  are  letters'? 

Mr.  Margolis:  The  remainder  are  letters,  and 
you  might  read  the  date. 

The  Clerk:  CC-2  is  a  letter  dated  February  15, 
1937;  CC-3,  letter  dated  February  19,  1937;  CC-4, 
letter  dated  May  12,  1937 ;  CC-5,  minutes  of  Market 
Fishermen's  Division  Meeting,  San  Pedro,  Califor- 
nia, Carpenter's  Hall,  May  23,  1937;  CC-6,  min- 
utes of  Market  Fishermen's  Division  Meeting  at 
Carpenter's  Hall,  June  4,  Sunday,  August  31,  1937; 
CC-7,  special  meeting,  San  Pedro  Market  Fisher- 
men's Division,  August  29,  1937;  CC-8,  minutes  of 
San  Pedro  Fishermen's  Division  Meeting,  Sunday, 
September  12,  1937 ;  CC-9  is  a  letter  dated  Septem- 
ber 17,  1937. 
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Mr.  Margolis:  We  offer  to  prove  through  the 
witness  [2931-d]  George  Ivankovich,  if  we  were  per- 
mitted to  ask  ai3propriate  questions  and  he  were 
allowed  to  answer  them,  the  following:  That  in  the 
years  1934,  1935,  and,  to  some  extent  in  later  years, 
but  particularly  during  those  years,  fish  often  sold 
for  so  low  a  j^rice  that  the  fishermen  acting  through 
him  used  to  call  the  charities,  and  in  order  to  com- 
ply with  the  law  and  not  destroy  their  fish,  rather 
than  sell  them  at  the  low  price  that  was  offered 
they  gave  their  fish  away  to  the  charities.  That  this 
w^as  not  an  infrequent  occurrence,  but  was  some- 
thing that  was  quite  regular.  That  in  1936  and  '37 
there  were  considerable  negotiations  in  the  Los  An- 
geles area  v/ith  the  San  Pedro  wharfside  dealers 
concerning  an  agreement  for  the  price  of  fresh  fish. 
The  document  CC-1  is  an  agreement  which  was  pro- 
posed locally  to  the  San  Pedro  dealei's,  as  well  as 
in  other  ports,  and  which  was  entered  into  in  the 
San  Diego  area,  but  the  identical  agreement  was  not 
entered  into  in  the  San  Pedro  area,  although  nego- 
tiations were  carried  on  concerning  this  agreement 
which  was,  as  far  as  the  San  Pedro  area  is  con- 
cerned, a  proposal  by  the  union  to  the  market 
dealers. 

That  the  document  CC-2  is  a  letter  which  was 
received  by  the  witness  in  his  capacity  as  secre- 
tary of  Deep  Sea  and  Purse  Seine  Fishermen's 
Union,  which  was  the  name  by  which  the  union  was 
known  at  that  time,  from  the  San  Pedro  Fish  Ex- 
change. That  the  San  Pedro  Fish  Exchange  is  the 
same  organization  which  has   previously   been  re- 
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ferred  to  in  this  testimony  [2931-e]  and  in  connec- 
tion with  which  certain  cease  and  desist  orders  were 
entered  as  previously  testified. 

That  pursuant  to  the  request  for  negotiations, 
negotiations  actually  were  carried  on,  but  never  did 
result  in  an  agreement. 

That  the  letter  CC-3  dated  February  19,  1937, 
is  also  a  letter  which  he  received  from  the  San 
Pedro 

The  Court :  Perhaps  you  can  shorten  your  offer 
by  simply  stating  that  you  offer  to  prove  that  all 
of  those  documents  are  what  they  purport  to  be, 
were  executed  on  or  about  the  date  they  bear,  and 
were  made  pursuant  to  what  their  contents  purport 
to  relate? 

Mr.  Margolis:  With  regard  to  the  letters,  if  I 
could  only  add  that  they  were  in  each  case  mailed 
to  and  received  by  the  addressee. 

The  Court:     They  purport  to  be  mailed  to  him. 

Mr.  Margolis:  It  doesn't  show  on  the  face  of 
the  document,  but  we  would  show  that  they  were 
mailed  to  and  received  by  the  addressee  in  each 
case. 

The  Court :  In  other  words,  that  everything  tran- 
spired which  the  relate  and  purport  to  have  tran- 
spired ? 

Mr.  Margolis:  That  pursuant  to  the  statements 
made  in  CC-3  with  regard  to  the  appointment  of  a 
man  to  meet  with  the  committee  at  the  market  to 
fix  prices  to  be  paid  fishermen  for  their  fish  and  to 
weigh  all  boxes  and  fish  on  the  wharf  [2931-f]  or 
in  thfe  market  as  you  see  fit — I  am  quoting  from  the 
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letter  there — that  is  the  end  of  the  quotation,  the 
union  did  apiDoint  such  a  man  who  for  a  period  of 
several  months,  four  or  five  months,  did  act  on  the 
pier  at  first  trying  to  negotiate  for  the  individual 
catches  of  the  fishermen  for  the  purpose  of  getting 
the  best  possible  price  for  each  fisherman ;  that  that 
practice  went  on  for  only  several  weeks  because  of 
the  fact  that  this  individual  appointed  by  the  union 
to  negotiate  in  each  case  was  offered  uniform  prices 
at  any  given  time  or  at  each  different  time  by  all 
of  the  dealers,  and  at  no  time  was  able  to  negotiate 
any  different  price  with  any  dealer  than  the  first 
offer  that  was  made  to  him  at  that  given  time ;  there- 
fore the  negotiation  part  of  the  pro-cedure,  negotia- 
tion for  prices,  was  attempted  only  for  a  period  of 
several  weeks,  two  or  three  weeks,  and  thereafter 
was  not  even  attempted,  but  that  for  several  months 
the  man  did  remain  on  the  wharf  and  did  partici- 
pate in  the  process  of  weighing  the  fish  as  it  came  in. 

With  regard  to  CC-5,  they  are  a  set  of  minutes 
of  May  23,  1937  and  show  the  action  that  was  taken 
at  ihe  meeting  at  that  time. 

Similarly  with  regard  to  CC-6  and  CC-7  and 
CC-8. 

The  Court:  Very  well.  The  offer  of  proof  is 
refused  on  the  ground  of  immateriality  and  remote- 
ness. [2931-g] 
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TRANSCRIPT  OF  TESTIMONY 
(Resumed) 

The  Court:  Just  a  moment.  I  want  to  look  at 
yesterday 's  transcript. 

Mr.  Andersen:     Page  what? 

The  Court:  2900  and  2901.  The  question  that 
you  were  asking  the  witness  Smith  to  express  his 
opinion  as  to  why  he  always  got  the  same  price 
for  his  fish,  which  I  permitted,  and  denied  the  mo- 
tion to  strike;  I  have  been  wondering  if  I  did  not 
make  a  mistake  in  respect  to  that,  not  only  on  the 
ground  that  it  was  self-serving,  but  because  it  is 
immaterial. 

Originally  I  permitted  some  testimony  on  cross- 
examination  by  the  witness  Ross,  and  some  of  the 
other  witnesses  on  cross-examination  by  the  defend- 
ants as  to  an  alleged  or  asserted  combination  for 
violation  of  the  Federal  Trade  Commission  Act,  and 
it  was  in  that  connection,  as  I  recall,  that  the  testi- 
mony got  into  the  record.  I  have  indicated  since,  in 
sustaining  objections  to  offers  of  testimony  [2934] 
by  the  defendants,  that  it  is  immaterial  whether  or 
not  the  dealers  are  or  are  not  in  a  combine  of  any 
kind,  or  do  or  do  not  agree  among  themselves  as 
to  the  price  they  will  pay  for  fish.  If  that  is  so,  that 
is  not  a  defense  to  the  action  here.  So  I  was  in- 
clined to  think  tliat  I  made  a  mistake. 

Do  you  wish  to  have  recourse  to  the  record? 

Mr.  Dixon:  If  it  please  the  court,  that  was  the 
thought  we  had  in  mind  in  making  the  objection, 
that  it  was  immaterial  at  this  time. 
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The  Court :  I  know  that.  I  got  to  thinking  the 
matter  over  in  connection  with  the  evidence  that 
v/ent  into  the  record  in  that  respect,  and  where  the 
government  has  offered  evidence — except  prelimi- 
narily at  the  very  beginning  of  the  trial  as  to  the 
nature  of  the  fish  business — I  have  declined  it  or 
the  government  hasn't  offered  it. 

Mr.  Rubin:  At  this  time,  if  your  Honor  please, 
we  renew  our  motion  to  strike  the  evidence  of  Mr. 
Smith  in  that  respect  in  accordance — pursuant  to 
the  matter  contained  in  the  record  as  indicated  by 
your  Honor,  on  the  ground  that  it  is  immaterial  and 
does  not  tend  to  prove  or  disprove  any  of  the  issues 
in  this  case.  We  feel,  also,  that  a  ruling  at  this 
time  will  be  helpful  because  it  would  simply  obviate 
additional  objections  and  re-argument  as  to  possible 
subsequent  witnesses.  [2935] 

Mr.  Andersen:  We  think  that  this  line  of  test- 
mony  is  admissible.  We  also  think  that  an  expan- 
sion of  that  same  line  of  testimony  would  also  be 
admissible. 

The  Court:  On  any  other  legal  grounds  than 
those  you  have  heretofore  advanced? 

Mr.  Andersen :  Yes,  on  all  of  those  grounds  here- 
tofore advanced. 

The  Court:  On  any  others  than  those  you  have 
advanced  % 

Mr.  Andersen:  No.  I  think  they  have  all  been 
covered. 

I  don't  want  to  argue  it  at  length,  but  your  Honor 
knows  that  the  defendants  here  are  accused  of  being 
businessmen,  independent  entrepreneurs,   or  what- 
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ever  term  the  Government  chooses  to  call  them,  and 
part  of  the  testimony  that  we  have  adduced  goes  to 
refute  that  very  proposition,  to  show  the  circum- 
stances under  which  they  operate. 

For  instance,  the  Government  yesterday  asked  if 
they  could  fish  where  they  chose  and  when  they 
chose  to  fish.  We  propose  to  show,  for  instance, 
that  that  is  a  matter  that  the  fishermen  haven't  any- 
thing to  say  about  at  all. 

Likewise  with  respect  to  the  sale  of  fish,  we  think 
that  we  have  the  right  to  show  that  when  these  men 
sell  their  fish,  it  has  already  been  brought  out  there 
is  only  one  place,  or  one  type  of  place  where  they 
can  sell  the  fish.  It  has  already  been  gone  into  on 
the  Government's  case,  that  there  have  been  com- 
binations in  the  past  against  the  fishermen.  We 
[2936]  want  to  show  that  they  really  have  no  op- 
portunity to  be  these  independent  businessmen  that 
the  Government  claims  they  are. 

We  want  to  show  that  these  men  are  simply  work- 
ing fishermen  who  come  in  and  dispose  of  their 
products,  the  fruits  of  their  labor  at  whatever  price 
these  people  deem  fit  to  pay.  They  have  no  choice 
in  the  matter  at  all. 

The  Court :  I  think  his  opinion  is  the  thing  that 
T  am  speaking  of  now,  and  I  do  not  think  that  that 
m.akes  his  opinion  admissible.  Even  if  your  testi- 
mony is  admissible  as  to  what  i^rices  they  received, 
that  is  a  di:fferent  thing  than  receiving  his  opinion 
as  to  whether  there  was  a  combine  or  not. 

Mr.  Eubin:  Yes.  Now  that  of  course  is  part  of 
the  objection.    The  principal  objection,  I  think  the 
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guts  of  the  matter,  is  whether  or  not  the  evidence 
at  all  is  admissible.  As  your  Honor  has  ruled  sev- 
eral times,  self-defense  is  no  defense. 

The  Court :  I  say  it  is  his  opinion,  and  if  that 
is  his  opinion,  his  opinion  is  that,  and  even  if  his 
opinion  were  true  it  would  not  make  any  difference 
if  they  were  in  a  combine. 

The  Court:     I  think  that  I  will  strike  it. 

Mr.  Rubin:     That  is  correct. 

Mr.  Kenny:  Before  your  Honor  rules,  there  is 
one  other  thing,  I  suppose,  in  which  the  Court  can 
take  judicial  notice,  and  that  is  that  the  San  Pedro 
Fish  Exchange,  which  has  been  [2937]  testified  to, 
was  the  defendant  in  an  antitrust  action  brought 
by  the  Antitrust  Division  and  in  which  the  allega- 
tion was  that  part  of  their  conspiracy  was  to  de- 
press artifically  the  prices  paid  to  fishermen. 

The  Court:     That  was  in  1939,  is  that  right? 

Mr.  Kenny:     1942. 

Mr.  Rubin :  1942.  It  was  a  civil  action.  That  is 
not  the  FTC  order. 

Mr.  Kenny:  This  is  new  matter.  I  just  ran 
into  it. 

Mr.  Rubin:  That  is  not  material  to  this  case 
at  all. 

Ml'.  Kenny:  Let  me  tell  the  judge  about  it, 
please.    It  took  place  in  Judge  Beaumont's  court. 

Mr.  Rubin :  We  will  give  them  a  copy  of  the 
decree. 

^Ir.  Kenny:  I  think  that  would  be  helpful.  It 
will  save  our  subpoenaing  it.  We  would  like  a 
copy  of  the  decree  and  the  complaint  for  the  record. 
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That  was  in  1942  after  the  FTC.  I  don't  think  that 
that  has  been  brought  out,  and  we  do  intend  to  make 
that  an  offer  of  i^roof,  and  if  the  Government  will 
furnish  the  decree  and  the  complaint  that  will  be 
most  helpful. 

Mr.  Dixon:  We  presume  that  after  that  order 
has  been  entered  into  that  it  is  not  being  complied 
with?  Is  there  a  presumption  then  raised?  From 
our  point  of  view,  your  Honor,  it  is  wholly  imma- 
terial. 

The  Court:     I  think  it  is  immaterial.  [2938] 

As  I  endeavored  to  point  out  heretofore,  the  most 
graphic  illustration  which  came  to  my  mind  was  a 
murder  case.  You  can  use  self-defense.  But  in  this 
kind  of  a  case  you  cannot  use  self-defense.  It 
doesn't  make  any  difference  what  the  other  fellow 
tries  to  do  to  you. 

Mr.  Kenny:  We  can  at  least  use  it  to  impeach 
the  testimony  of  Mr.  Ross,  who  w^as  a  member  of 
the  Fish  Exchange. 

Mr.  Rubin:  The  Fish  Exchange  is  not  a  party 
to  this  case,  if  your  Honor  please,  and  thej^  are 
not  being  tried  in  this  case.  The  question  of  the 
Fish  Exchange  was  brought  out  by  the  defendants, 
not  by  the  Government. 

Mr.  Kenny:  The  only  thing  is,  the  Government 
brought  out  this  testimony  about  the  eager  fish 
dealers  who  greeted  the  returning  fishermen  at  the 
wharf  and  did  actively  bid  for  their  fish.  That  just 
isn't  so,  and  the  Government  itself  has  said  that 
they  combined  as  recently  as  1942  to  depress  the 
prices  paid  to  fishermen.  It  seems  to  me  that  that 
is  impeachment  of  a  very  high  quality. 
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Mr.  Dixon:  The  purpose  of  that  is  to  show  the 
buyer-seller  relationship,  your  Honor.  Mr.  Kenny 
has  completely  misconstrued  what  that  evidence 
shows  and  the  purpose  of  it. 

The  Court:  That  was  offered  to  be  limited  only 
to  prove  that  the  fish  dealers  bought  fish. 

Mr.  Dixon:     That  is  right. 

Mr.  Rubin:  From  these  parties  and  that  they 
were  not  [2939]  employees.  That  is  the  whole  pur- 
pose of  even  the  allegation. 

The  Court:  I  think  it  is  immaterial  whether 
they  are  a  combine  or  not,  and  I  shall  instruct  the 
jury  as  they  come  down  here  this  morning  to  dis- 
regard it. 

On  the  other  matter,  I  would  like  to  see  a  copy 
of  the  complaint  and  the  decree  so  I  can  fortify 
myself  when  the  situation  does  arise. 

Mr.  Rubin :  We  would  be  very  happy  to  supply 
one. 

The  Court:     Call  the  jury  down. 

(The  jury  returned  to  the  courtroom  at  10:15 
o'clock  a.m.)   [2940] 

*     *     * 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
yesterday  afternoon  when  the  witness  Smith  was  on 
the  stand,  Mr.  Andersen  asked  him  something  con- 
cerning his  opinion  as  to  why  the  fish  dealers  paid 
the  same  price.  The  question  as  finally  formulated 
was  one  which  I  formulated  as  follows: 

"Do  you  have  any  opinion  as  to  why  you  get 
the  same  price  for  your  fish? 
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"The  Witness:     Very  definiteh^ 

' '  The  Court :     What  is  your  opinion  ? 

''The  Witness:  My  opinion  is  that  the  dealers 
have  some  method  of  telling  what  the  other  one  is 
paying  and  they  all  kind  of — my  opinion  is  that 
they  just  grouj)  together  and  set  the  price." 

I  denied  a  motion  to  strike  it  and  stated  to  you 
that  it  was  opinion  evidence  and  was  to  be  received 
in  the  record  as  contra,  that  is,  as  against  the  opin- 
ions expressed  by  the  fish  dealers.  On  further  re- 
flection, I  recall  that  the  testimony  in  that  respect, 
when  it  was  expressed  by  the  fish  dealers,  was  on 
cross  examination,  and,  moreover,  I  am  now  going 
to  grant  the  government 's  motion  to  strike  the  testi- 
mony of  Mr.  Smith  as  to  what  his  opinion  was,  for 
the  reason  that  it  is  completely  immaterial  not  only 
as  to  VN^hat  his  opinion  was,  but  [2941]  if  his  opinion 
were  true  that  the  dealers  were  in  some  kind  of  a 
combination,  it  is  immaterial  to  this  case,  because 
as  I  have  indicated  to  counsel  self-defense  is  not  a 
defense  to  this  type  of  an  accusation  by  the  govern- 
ment. 

*  *     * 

GILBERT  ZAFRAN 

called  as  a  witness  by  and  on  behalf  of  the  de- 
fendants, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

*  *     * 

Direct  Examination 
By  Mr.  Margolis: 

Q.     Mr.  Zafran,  what  is  your  oc<3upation? 
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A.  At  the  present  time  I  am  the  secretary-treas- 
urer of  Local  36. 

Q.     That  is  of  the  defendant  Local  36? 

A.     That's  right. 

Q.  And  you  yourself  are,  of  course,  a  defendant 
in  this  case,  is  that  right?  A.     That's  right. 

Q.  Have  you  in  the  past  been  a  commercial  fish- 
erman? [2942]  A.     I  have. 

Q      Wlien  did  you  start  fishing  commercially? 

A.     I  first  started  fishing  in  1925. 

Q.  Was  that  for  fresh  market  fish  or  for  can- 
nery fish?  A.     Fresh  market  fish. 

Q.  I  wonder  if  you  would  tell  us  just  generally 
what  the  nature  of  your  commercial  fishing  expe- 
rience participation  in  that  industry  has  been  since 
you  started  in  1925. 

A.  I  started  fishing  in  1925  with  my  uncle.  We 
fished  barracuda  and  halibut,  that  is  gill  net  bar- 
racuda and  halibut  for  the   fresh   markets. 

Q.     How  big  a  boat  did  you  have? 

A.     A  45-foot  boat. 

Q.     How  many  men  in  the  crew? 

A.  Three-man  crew.  And  I  think,  as  I  recall,  I 
fished  on  that  boat  for  about  five  months.  Follow- 
ing that  I  went  into  the  other  end  of  the  business 
and  worked  for  the  fish  dealers.  I  worked  for  them 
for  a  period  of  six  months  or  so,  and  then  went  out 
of  the  fishing  industry  altogether;  came  back  in 
again  in  1929  and  fished  on  a  purse  seine  at  that 
time,  fished  sardines  out  of  Monterey. 
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Q.     That  is  a  big  boat,  is  that  right  ? 

A.     That's  right. 

Q.    How  big  a  boat? 

A.     That  was  about  a  72-foot  boat  [2943] 

Q.  Is  that  the  kind  of  a  boat  that  the  members 
of  which  are  eligible  for  membership  in  Local  33 
but  not  in  Local  36?  A.     That's  right. 

Q.     All  right.  Go  ahead. 

A.  I  fished  the  entire  season,  I  believe  I  was  on 
that  boat  for  a  period  of  nine  months,  and  left  that 
boat  and  went  small  boat  fishing  again  in  San 
Pedro.  We  fished  for  market  fish  at  that  time  ex- 
clusively. 

Q.    How  large  a  boat? 

A.     That  was  a  45-foot  boat. 

Q.     Three-man  crew? 

A.  No;  it  was  a  little  larger  crew.  There  was  a 
four-man  crew  in  that  instance.  We  fished  three 
or  four  different  types  of  fish,  so  we  needed  more 
people.  Fished  lobsters  and  various  fresh  market 
fish,  used  nets  and  hook  and  line,  we  used  every 
type  of  gear  that  it  was  possible  to  employ.  I  was 
on  that  boat  for  two  or  three  months,  I  believe,  and 
then  quit  fresh  market  fishing. 

Q.  Have  you  resumed  fresh  market  fishing  since 
then  or  any  kind  of  fishing? 

A.  Periodically  since  then,  but  not  exclusively 
for  the  fresh  market. 

Q.     What  was  your  next  fishing  experience? 

A.  My  next  fishing  experience  was  in  1936,  I 
believe.   [2944]   I  went  back  into  the  purse   seine 
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fleet  fishing  sardines,  and  I  fished  jjurse  seine  regu- 
kirly,  or  I  should  say  continuously  for  the  sardine 
seasons,  which  was  about  six  months  of  the  year 
is  what  I  actually  fished,  and  went  into  other  line 
of  endeavor  for  six  months  of  the  year  and  fished 
six  months  of  the  year,  up  until  1939. 

Q.     In  1939  what  did  you  do  then? 

A.  I  became  the  business  agent  for  Local  33. 
That  is,  the  lo<^al  that  is  now  known  as  33. 

Q.     What  was  it  known  as  then? 

A.  I  believe  it  was — no,  it  was  the  same  deal,  it 
was  tlie  same  thing  as  it  is  now.  It  was  prior  to 
'39  that  it  was  the  United  Fishermen's  Union  of 
tlie  Pacific.  But  at  that  time  it  was  the  same  as 
it  is  now. 

Q.     Have  you  ever  owned  a  boat?  A.     No. 

*     *     * 

Q.  (By  Mr.  Margolis) :  Have  you  ever  owned 
any  interest  in  a  boat?  A.     No,  I  have  not. 

Q.  Then,  I  assume  when  you  fished,  during  all 
of  these  periods  when  you  fished,  you  fished  on  a 
share  l^asis  on  a  boat  owned  by  somebody  else,  is 
that  right?  A.     That's  light.  [2945] 

Q.  How  long  did  you  remain  business  agent  for 
Local  33,  purse  seine  boats? 

A     Approximately  14  months. 

Q.     What  did  you  do  after  that? 

A.     Then  I  went  back  fishing. 

Q.  Did  you  continue  fishing  until  you  began  your 
present  job? 
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A.  I  fished  the  one  season.  Following  my  resig- 
nation, should  I  say,  as  business  agent  of  Local  33 
I  fished  one  season,  and  then  I  had  to  quit  fishing 
because  of  ulcers,  I  had  them  pretty  badly  so  I  had 
to  go  ashore.  I  didn't  do  any  more  fishing  since 
November  of  1942. 

Q.     When  did  you  become  secretary  of  Local  36  ? 

A.     I  think  it  was  in  June  of  1945. 

Q.  Have  you  occupied  that  position  contin- 
uously since  June  of  1945  ?  A.     I  have.  [2946] 

Q.  What  are  your  duties  and  what  have  been 
your  duties  as  secretary  of  the  local?  Just  state 
them  briefly. 

A.  Primarily  it  is  to  take  care  of,  that  is,  when 
I  first  started  out  it  w^as  to  take  care  of,  the  San 
Pedro  unit  and  to  build  that  as  much  as  possible. 

Q.     What  do  you  mean  by  build  it? 

A.  Well,  get  additional  membership  and  take 
care  of  the  membership  that  we  had  there,  do  what- 
ever was  necessary  to  keep  a  healthy  local  going. 
And  it  developed  from  that  point  into  taking  care 
of  the  other  units  as  they  developed. 

Q.  By  the  other  units,  you  mean  the  Newport 
Beach  unit? 

A.  Newport  Beach  unit,  Santa  Monica,  and  so 
forth. 

Q.  What  kind  of  activities,  however,  were  under- 
taken on  behalf  of  the  membership?  What  iinve 
you  done? 

A.  Well,  the  activities  were  to  negotiate  if  thei'e 
was  any  negotiation  to  take  place,  to  meet  with  the 
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dealers  wbeneA^er  it  was  required,  to  do  everything 
that  was  necessary  to  keep  the  organization  func- 
tioning in  a  proper  manner. 

Q.     Does  Local  36  have  an  office  some  place? 

A.  Well,  we  had  squatter's  rights,  if  you  want 
to  put  it  that  way. 

Q.     What  do  you  mean  by  squatter's  rights? 

A.  Just  that.  We  don't  have  an  office  of  our 
own,  but  we  are  allowed  the  privilege  of  using  the 
office  of  Local  33.  What  I  mean  by  that  is  that  we 
are  in  the  office  of  Local  33,  [2947]  none  of  the 
equipment  belongs  to  us,  we  use  whatever  we  can, 
and  the  girls  that  are  there  of  course  do  whatever 
work  they  can  for  me  when  they  haven't  the  work 
for  Local  33  to  do,  which  means  that  I  have  to  do 
most  of  the  office  work  myself. 

Q.  You  are  a  fulltime  paid  emploj^ee  of  Local 
36,  are  you?  A.     That's  right. 

Q.  Does  Local  36  have  a  full  time-paid  office 
girl  ?  A.     No. 

Q.  Do  you  have  any  other  fulltime-paid  em- 
ployee ? 

A.  Well,  the  have  a  full-time-paid  employee  in 
Santa  Monica  and  one  at  San  Diego  and  I  believe 
they  have  an  office  girl  in  Newport. 

Q.  By  the  way,  about  how  many  small  boats 
are  there  fishing  out  of  the  San  Pedro  harbor? 

A.  When  you  say  "small  boats"  do  you  mean 
commercial  boats  solely? 

Q.     Yes,  small  commercial  boats. 

A.     I  would  say  around  450. 
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Q.  Would  that  include  Santa  Monica,  Redondo, 
or  is  that  just  San  Pedro? 

A.     No,  that  is  just  San  Pedro. 

Q.  Was  that  same  situation  approximately  true 
in  1946,  in  June  or  before  June  1946? 

A.     Yes,  it  was.  [2948] 

Q.  In  other  words,  the  number  of  boats  fishing 
out  of  San  Pedro  has  remained  approximately  the 
same?  A.     I  would  say  so;  yes. 

Q.  Now^  does  Local  36  have  its  members  on  all 
of  those  boats  ?  A.     No. 

Q.  On  about  how  many  boats  of  the  450  does 
Local  36  have  members? 

A.     I  would  say  about  175  out  of  the  450. 

Q.  Now  as  to  that  175  boats  on  which  Local  36 
has  members,  are  those  boats  manned  entirely  by 
members?  A.     Unfortunately  they  are  not. 

Q.  Are  you  familiar  generally  with  the  size  of 
the  crews  of  these  small  boats  fishing  out  of  San 
Pedro  ?  A.     I  would  say  yes. 

Q.  I  wonder  if  you  could  give  us  a  general  pic- 
ture of  how  they  run. 

A.  When  you  say  "crew"  I  don't  quite  under- 
stand you.  Do  you  mean  the  number  of  men  on 
so  many  boats  and  so  on  down  the  line? 

Q.  That  is  right.  For  example — ^maybe  we  can 
do  it  this  way — there  are  1-man  boats,  are  there 
not  ?  A.     Yes. 

Q.     Those  that  are  operated  just  by  one  man? 

A.     That  is  right.  [2949] 

Q.  How  many  of  those  boats  would  you  say  there 
are? 
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A.     I  would  say  there  are  25  one-man  boats. 

The  Court:     Do  they  fish  fresh  fish  exclusively? 

The  Witness:  No,  no.  It  is  both.  They  may 
fish  cannery  fish  or  they  may  bring  fresh  fish  in. 

The  Court:  The  450  boats  do  cannery  fishing 
too? 

The  Witness:     That  is  right. 

Q,  (By  Mr.  Margolis)  :  Is  that  25  one-man 
boats  on  which  there  are  CIO  members  or  25  one- 
man  boats  overall? 

A.  I  would  say  25  one-man  boats  on  which  there 
are  CIO  members. 

Q.  Do  you  know  how  many  one-man  boats  there 
are  overall? 

A.     You  might  add  an  equal  number. 

Q.  You  are  more  familiar,  are  you,  with  the  size 
of  the  boats  on  which  there  are  union  members  than 
you  are  the  overall? 

A.  Definitely,  because  I  service  them  more  or 
less,  or  I  go  aboard  them  or  I  contact  them  more 
often.  Therefore  I  would  have  a  little  more  idea 
as  to  those  particular  boats. 

Q.  Now  there  are  boats  that  have  two  men  on 
them? 

A.     Yes,  there  are  boats  with  two  men  on  them. 

Q.  How  many  of  them  are  there  that  have  union 
members  ? 

A.  I  would  say  around  a  lumdred.  a  hundred 
and  five.  [2950] 
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Q.     Tlieie  arc  also  boats  with  crews  of  three? 

A.     Yes. 

Q.  About  how  many  of  those  boats  are  there, 
that  is,  where  there  are  union  members  on  the  boats  *? 

A.     About  25  I  would  say. 

Q.  And  there  are  also  boats  with  crews  running 
four  and  five?  A.     Yes. 

Q.  How  many  boats  with  union  members  on  are 
there  in  that  class?  A.     About  20. 

Q.  What  is  the  total  number  of  union  members, 
that  is,  Local  36  members,  in  San  Pedro? 

A.  When  you  say  total  number  do  you  mean 
paid-up  members? 

Q.     Paid-up  members. 

A.     Approximately  200. 

Q.  Was  that  the  situation  also  in  June  of  1946 
and  prior  to  June  ?  A.     Pretty  much  so. 

Q.  Incidentally,  your  testimony  with  regard  to 
the  size  of  the  boats,  would  that  apply  to  1946,  in- 
cluding the  month  of  June? 

A.     Yes,  I  am  quite  sure  it  would. 

*  *     * 

Q.  Do  you  know  approximately  how  many  of  the 
450  small  boats  that  you  have  referred  to  engage 
part  of  their  time  in  catching  market  fish  and 
how  many  of  them  engage  all  of  their  time  in  catch- 
ing market  fish  ? 

*  *     * 

The  Witness:  I  would  say  the  full  time  fresh 
market  fishermen  who  fish  fresh  market  fish  the 
year  'round  comprise  about  20  boats. 
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Q.     (By  Mr.  Margolis)  :     About  20  out  of  450? 

A.  Yes.  And  the  boats  that  fish  fresh  market 
fish  part  of  the  time  through  the  year  I  would  say 
about  90  in  addition  to  the  20,  90  additional  boats 
come  to  the  fresh  market  fish  throughout  the  year, 
that  is,  during  the  year  they  bring  fresh  market  fish 
in.  So  that  would  make  about  [2953]  110  boats,  I 
would  say,  that  fish  fresh  market  fish  some  time  dur- 
ing the  year  out  of  that  450  boats. 

Q.     And  what  do  the  other  340  or  so  do  ? 

A.     They  tie  them  up. 

Q.     When  they  do  fish,  what  do  they  fish  for  ? 

A.    They  fish  for  cannery  fish. 

Q.  During  your  experience  as  a  fresh  market 
fisherman,  which  you  have  testified  as  taking  place 
on  and  off  for  varied  periods  over  a  number  of 
years,  and  during  your  experience  as  an  officer  of 
Local  36,  have  you  become  familiar  with  the  gen- 
eral custom,  general  practice,  through  which  fish  are 
disposed  of  by  fishermen  at  the  San  Pedro  wharf? 

A.     I  have. 

Q.  Has  there  been  any  substantial  change  in 
those  customs  or  practices  or  methods  by  which  fish 
have  been  sold  during  the  period  that  you  have  been 
familiar  with  customs  and  practices? 

*       -x-       * 

The  Court:  Did  you  hear  the  testimony  of  the 
witness  Smith  yesterday? 

The  Witness :     Yes,  I  did. 

The  Court :  As  to  the  custom  and  method  of  sell- 
ing fresh  fish,  and  the  practice? 

The  Witness:    Yes. 
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Q.  (By  Mr.  Margolis) :  Would  your  testimony 
be  the  same?  A.     Yes,  I  would  say  so. 

Q.  Now  during  the  period  that  you  have  been 
familiar  the  practice,  that  is,  during  the  period 
when  you  have  been  fishing  fresh  market  fish  and 
have  been  an  officer,  have  you  observed  any  kind  of 
a  change  in  that  custom  or  practice? 

Mr.  Dixon:  Objected  to  as  wholly  immaterial, 
your  Honor,  and  cumulative. 

The  Court:     Overruled. 

The  Witness :  The  custom,  as  far  as  I  know,  has 
been  about  the  same  right  along. 

The  Court:  I  would  like  to  sa}^  to  the  jury  that 
a  lot  of  these  questions,  including  the  testimony, 
that  you  cannot  [2955]  run  this  business  with  a  pair 
of  scissors,  you  cannot  make  a  straight  line,  so  that 
is  bound  to  have  a  little  variation.  So  if  in  your 
minds  you  happen  to  think  that  I  have  admitted 
something  or  excluded  it,  you  are  to  disregard  it 
because  that  responsibility  is  mine  and  you  are  to 
pay  no  significance  to  it. 

Q.  (By  Mr.  Margolis)  :  You  were  present  in 
the  court  room  when  the  witness,  Mr.  Rose,  testified, 
were  you?  A.     I  was. 

Q.  You  heard  his  testimony  about  the  presenta- 
tion on  the  20th  day  of  May  to  him  of  a  contract,  a 
proposed  contract  by  you  ?  A.I  did. 

Q.  Did  you  on  that  date  or  about  that  date  pre- 
sent a  contract  to  him?  A.     Yes. 
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Q.  And  is  that  contract  the  contract  which  is  in 
evidence   as   Government's   Exhibit   3?    Have  you 

seen  Government's  Exhibit  3? 

*     *     * 

A.     It  appears  to  be  it. 

Q.  Was  anyone  else  present  besides  yourself  and 
Mr.  Ross  at  the  time  of  that  conversation? 

A.     Yes,  there  were. 

Q.     Who  else  was  present? 

A.  There  was  Mr.  McKittrick,  myself,  Mr.  King, 
and  I  believe  there  was  one  other  party  but  I  am  not 
positive,  but  I  believe  there  were  four  of  us.  Three 
of  them  I  am  sure  of.  [2957] 

Q.  All  right.  Do  you  recall  what  was  said  at 
that  time? 

A.  With  relation  to  my  conversation  with  Mr. 
Ross? 

Q.     That's  right. 

A.  More  or  less.  That  is,  the  general  conversa- 
tion. 

Q.     Do  you  recall  the  substance  of  it? 

A.     Yes. 

Q.  Will  you  tell  us  what  was  said,  indicating  who 
said  what? 

A.  Well,  when  we  handed  the  contract  to  Mr. 
Ross  his  first  exclamation,  should  I  say,  with  ref- 
erence to  it  was  that  the  contract  appeared  to  him  to 
be  very  good,  and  he  went  on  down  the  line  reading 
it,  and  he  said,  well,  he  thought  that  stabilization 
would  help  the  entire  industry  and  he  was  for  it. 
Then  he  suddenly  stopped  and  said,  "We  can't  fix 
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prices,"    because    they    had    been    indicted,    as    I 
understood  it,  in  the  past,  and  they  had  a  life  pro- 
bation  

Q.     Is  that  what  he  said? 

A.  Yes,  and  they  had  a  life  probation  hanging 
over  them  and  couldn't  fix  prices  at  any  time.  But 
so  far  as  the  agreement,  aside  from  prices,  itself, 
that  he  was  in  agreement  with  it,  and  the  only  rea- 
son he  could  not  sign  the  agreement  was  because  of 
this  price-fixing  they  had  gone  into.  And  then,  of 
course,  we  went  into  the  business  of  explaining  the 
whole  thing  and  going  through  the  various  clauses 
as  we  understood  [2958]  them  to  be,  and  took  in  the 
Fishermen 's  Act,  and  we  took  in  all  the  various  deci- 
sions as  I  knew  them  that  existed  at  that  time.  We 
had  quite  a  lengthy  discussion,  I  would  say  for  at 
least  a  half  hour  or  so,  in  threshing  the  entire  matter 
out.  And  we  covered  all  the  issues  that  either  of  us 
could  bring  up.  However,  the  conversation  ended 
with  that,  as  far  as  he  was  concerned  he  couldn't 
possibly  sign  it  at  that  moment  because  of  this 
agreement — this  indictment  that  they  had  hanging 
over  their  head,  and  he  wasn't  going  to  take  any 
chances.  However,  he  would  submit  it  to  his  attorney 
and  he  would  contact  us  later  with  reference  to  the 

signing  of  the  agreement.  And  that  is  where  we  left. 

*     *     * 

Q.  (By  Mr.  Margolis)  :  Do  you  recall  having 
a  subsequent  conversation  with  Mr.  Ross  a  day  or 
two  before  the  strike  went  into  effect? 
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A.  With  Mr.  Ross  personally  or  with  a  commit- 
tee that  Mr.  Ross  was  part  of? 

Q.     With  Mr.  Ross  personally. 

A.  Yes,  there  was  a  conversation  between  myself 
and  Mr.  Ross  in  which  he  asked  that  a  meeting  be- 
tween the  union  and  the  fish  dealers 


A.  (Continuing) take  place  as  soon  as  possi- 
ble in  order  that  we  may  be  able  to  work  out  what- 
ever disagreement  there  may  have  been  in  relation 
to  the  contract,  and  so  forth,  so  that  we  can  get  this 
thing  straightened  out  and  go  fishing. 

The  Court:  When  was  this  with  relation  to  the 
time  you  left  him  the  contract? 

The  Witness:  This  was  shortly  after  that  day. 
Possibly  two  or  three  days  following  that  time. 

The  Court:  And  with  relation  to  the  establish- 
ment of  the  picket  line? 

The  Witness:  Well,  that  was  before-  the  estab- 
Ishiment  of  [2961]  the  picket  line. 

The  Court:    All  right. 

Q.  (By  Mr.  Margolis)  :  Before  we  get  on  to 
that,  there  is  something  else  I  want  to  direct  your 
attention  to.  At  page  167  of  the  transcript,  Mr. 
Ross  testified  that  in  a  conversation  with  him  you 
stated  to  him  that  no  fish  would  be  permitted  to 
come  in  on  the  seaward  side  or  on  the  land  side  after 
Saturday,  June  1st.    Do  you  recall  that  testimony? 

A.     I  recall  the  testimony  vaguely,  yes. 
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Q.  Did  you  ever  have  any  conversation  with  Mr. 
Ross  in  which  the  question  of  fish  coming  in  on 
the  seaward  side  or  on  the  land  side  after  Saturday, 

June  1st  was  the  subject? 

*  *     * 

A.    Yes,  I  had. 

*  *     * 

Q.    Was  it  shortly  before  the  strike? 

A.     Yes,  I  would  say  so. 

Q.  In  the  course  of  that  conversation  did  you 
make  the  statement  which  Mr.  Ross  ascribed  to 
you? 

A.  No,  I  didn't  make  any  such  statement  as 
that. 

Q.     Will  you  state  what  you  did  say  ? 

A.  What  I  did  say  was  that  we  wanted  the  agree- 
ment put  [2962]  into  effect  and  felt  that  it  was  a 
just  agreement,  we  felt  that  it  would  be  satisfactoiy 
to  all,  and  I  couldn't  see  any  reason  of  hesistancy 
on  their  part,  and  as  far  as  we  were  concerned  that 
we  were  going  to  do  everything  we  could  in  order 
to  try  to  get  the  agreement  put  into  effect,  and  if 
they  didn't  sign  or  refused  to  sign,  that  ultimately 
we  would — well,  how  would  I  say  it?  We  would 
advertise  the  fact  that 

The  Court :  Is  that  what  you  told  him  ?  Not  how 
you  would  say  it  now. 

Q.     (By  Mr.  Margolis)  :    Did  you  tell  him  that? 

A.  I  don't  know  whether  I  used  that  particular 
term,  or  whether  I  said  we  would  picket.  But  we 
would  advertise  the  fact  that  we  did  not  have  an 
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agreement,  and  that  we  wanted  one.     I  never  said 

at  any  time  to  Mr.  Ross  that  we  wouldn't  permit 

any  fish  to  come  in  on  the  sides. 

*     *     * 

Q.  (By  Mr.  Margolis) :  Before  we  went  into 
this  subject  you  had  mentioned  a  conversation  with 
Mr.  Ross  in  which  he  asked  for  a  meeting  between 
the  union  and  the  dealers.  When  he  made  that  re- 
quest did  you  make  any  response  ? 

A.  Yes,  I  said  we  would  meet  with  him  just  as 
quickly  as  they  wanted,  and  I  believe  that  a  date 
following  our  conversation  was  set.  [2964] 

Q.     A  date  was  agreed  upon? 

A,  Yes,  I  think  we  met  the  following  day,  as  I 
recall. 

Q.    Do  you  recall  what  day  it  was  that  you  met  ? 

A.  I  don't  recall  the  day;  however,  it  was  be- 
tween the  20th  and  the  29th.  It  was  in  there  some- 
where, possibly  three  days  or  four  days  after  the 
time  that  we  gave  out  or  handed  the  agi^eement  to 
Mr.  Ross,  three  or  four  days  following  that. 

Q.     Could  it  have  been  May  27th'? 

A.  No,  it  wasn't  May  27th,  because  we  had  a 
meeting  prior  to  that  date. 

Q.     A  meeting  prior  to  the  meeting  of  May  27th  ? 

A.     Yes. 

Q.     Where  was  this  meeting  held  ? 

A.  That  was  held  in  tlie  loft  of  Mr.  Ross'  place 
of  business.  That  is,  we  didn't  go  into  the  office; 
we  just  went  up  into  the  upper  loft  and  we  sat 
around  on  boxes  there  and  discussed  the  matter  at 
that  time. 
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Q.  His  place  of  business  on  the  wharf,  is  that 
right  ?  A.     Yes. 

Q.     Who  was  present  at  that  time? 

A.  As  I  remember  there  was  four  or  five  of  us 
there.  I  believe  Knowlton  was  there,  and  I  don't 
know  whether  Smitty  was,  however  I  think  he  was. 
Anyhow,  there  were  four  or  five  of  the  fishermen, 
including  myself,  that  were  present  at  that  meeting. 

Q.     Who  were  present  of  the  dealers? 

A.  On  the  dealer's  side,  there  was  four  or  five 
or  six  of  the  dealers  who  were  there  at  that  time 
also.  I  remember  definitely  Ross  being  there,  and 
I  can't  recall  definitely  who  the  others  were,  but  he 
was  the  spokesman,  that  is  whj^  I  can  recall  his 
being  there  very  definitely.  However,  there  were 
four  or  five  others  of  the  dealers  there  at  that  time. 

Q.     Will  you  tell  us  what  was  said  and  by  whom  ? 

A.  Well,  the  agreement,  of  course,  was  the  thing 
that  was  discussed,  and  we  wanted  to  know  what 
objection,  if  any,  they  may  have  had  with  relation 
to  the  agreement,  and  they  said  they  felt  they 
couldn't  sign  the  agreement  because  of  the  price 
situation.  They  went  into  that  phase  of  it.  And 
everybody  took  turns  of  speaking  at  one  time  or 
another.  I  think  we  all  chimed  in,  and  the  general 
discussion  as  to  the  signing  of  the  agreement 
went  along.  As  I  say,  we  pointed  out  the  various 
Acts  that  we  thought  were  a  protection  for  the  fish- 
ermen, and  they  were  put  into  effect  because  of  the 
situation  which  existed  in  the  fishing  industry,  and 
allowed  the  fishermen  to  form  an  association  for 
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the  purpose  of  bargaining  with  the  dealers,  and  so 
forth.    It  was  the  same  thing  over  and  over  again. 
We  hit  everything  that  we  could  think  of  trying  to 
work  out  a  satisfactory  agreement.    But  the  whole 

thing  that  stood  in  the  way  was [2966] 

*     *     * 

Q.     (By  Mr.  Margolis)  :     Tell  us  what  was  said. 

A.  They  said  that  the  reason  they  could  not  sign 
the  agreement  was  because  they  had  formed  a  com- 
bine before,  and  that  they  were  indicted,  and  that 
in  view  of  that  they  couldn't  sign  this  agreement 
because  it  was  more  or  less  along  the  same  lines. 
And  that  is  why  I  say  that  that  was  what  stood  in 
the  way. 

Q.  Did  you  have  any  reply  to  make  to  their 
statement  that  this  agreement  which  you  proposed 
was  more  or  less  along  the  same  lines  as  the  one 
on  which  they  were  indicted  *? 

A.  That  was  the  emphatic  part  of  it.  We  em- 
phatically stated  that  it  had  no  relation  at  all  with 
the  agreement  that  they  had  before;  that  the  com- 
bine which  they  had  was  among  the  dealers  them- 
selves for  the  purpose  that  was  altogether  different 
from  the  agreement  which  we  were  proposing.  The 
agreement  which  we  were  proposing  was  one  of 
fishermen  getting  together  to  try  to  set  minimum 
prices  with  the  dealers ;  whereas  in  the  previous  sit- 
uation that  they  had  been  indicted  on  was  where 
the  dealers  got  together  themselves  for  the  purpose 
of  buying  fish  at  a  definite  price  set  by  them  from 
the  fishermen,  and  a  definite  price  at  which  they 
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were  selling-  to  the  [2967]  other  people  that  they  sold 
to,  and  that  is  why  they  were  indicted,  and  that  the 
agreement  which  we  were  proposing  was  definitely 
different  from  that  arrangement,  and  we  couldn't 
see  any  relation  between  the  two,  therefore  we  felt 
that  the  agreement  we  were  proposing  was  proper. 

Q.  Now  what  was  the  conclusion  of  that  meet- 
ing ?  What  was  the  last  thing  that  was  said  or  done 
at  that  meeting  ? 

A.  The  last  thing  that  was  said  was  in  view  of 
the  fact  that  none  of  us  present  were  attorneys  and 
we  didn't  have  a  command  of  the  law  as  we  should 
have,  that  we  would  have  an  agreement  shortly  fol- 
lowing that  time  with  representatives 

Q.     An  agreement  or  a  meeting? 

A.  A  meeting,  we  would  have  a  meeting  of  the 
two  groups  with  the  attorneys  present  from  both 
sides,  and  we  would  further  discuss  the  matter.  And 
that  is  when  the  meeting  broke  up  and  they  were 
going  to  contact  us  just  when  the  meeting  could  be 
held. 

Q.     AVas  a  meeting  subsequently  held? 

A.     Yes,  there  was. 

Q.     When? 

A.     That  meeting  took  place  on  the  27th. 

Q.     Of  May?  A.     Of  May;  yes. 

Q.     Where  did  that  meeting  take  place? 

A.  That  meeting  took  place  in  our  office,  tlie 
union  office. 

Q.    Who  was  present? 
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A.  Oh,  there  was  Mr.  Margolis  and  myself,  were 
present,  and  there  were  three  or  four  other  fisher- 
men, and  I  believe  [2969]  there  were  about  four  or 
five  dealers  that  came  from  their  side. 

Q.     Do  you  remember  who  any  of  them  were? 

A.  I  think  that  Mr.  Di  Massa  was  present  and 
Mr.  Vitalieh  was  present  because  both  of  them  spoke 
— well,  they  led  the  conversation,  Vitalieh  led  the 
conversation  and  Di  Massa  chimed  in  quite  a  bit. 
However,  I  am  not  positive  of  the  other  two  or 
three.   I  do  think  that  John  Solento  was  there. 

Q.     How  about  Mr.  Ross? 

A.  I  can't  recall  whether  Mr.  Ross  was  there  or 
not.  However,  I  think  he  was.  But  in  view  of  the 
fact  that  Vitalieh  took  the  lead  and  Di  Massa 
chimed  in,  I  can  recall  those  two  definitely,  but  the 
others  are  vague  in  my  mind. 

Q.  Will  you  tell  us  what  was  said  by  the  persons 
present  at  that  conference? 

A.  Well,  we  wanted  to  find  out,  that  is,  I  asked 
Mr.  Vitalieh  why  their  attorney  wasn't  present,  and 
I  don't  recall  just  the  extent  of  the  conversation, 
but  I  gathered  that  for  some  reason  he  couldn't  be 
there.  However,  we  were  going  to  go  ahead  and 
try  to  work  out  the  contract,  or  the  ai'rangement, 
because  of  the  fact  that  we  did  have  some  legal 
talent  there  that  might  be  able  to  throw  some  light 
on  the  questions  which  were  in  doubt  thus  far.  And 
we  went  through  the  same  procedure.  It  was  the 
same  old  rigamarole  except  that  Mr.  Margolis 
brought  out  the  legal  points  which  stood  in  the  way, 
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and  he  [2970]  enumerated  the  various  rulings  tliat 
have  been  made  in  any  case  where  the  fishermen 
were  involved  with  the  dealers,  and  of  course  he 

was  a  lot  more  versed  on  it  than  I  had  been.  [2971] 

*  *     * 

Q.     Had  you  finished  your  answer,  Mr.  Zafran? 

A.  I  just  simply  wanted  to  say  that  Mr.  Mar- 
golis  was  better  versed  on  it  than  I  and  he  brought 
out  all  these  points  a  lot  clearer  than  had  been  in 
the  meetings  prior  to  the  one  that  we  were  at  at 
that  time,  and  that  we  brought  out  all  these  various 
points,  and  still  the  dealers  had  the  same  objection, 
that  they  couldn't  sign  the  price-fixing  agreement 
simply  because  they  had  an  indictment  handing 
over  their  heads,  and  we  went  on  and  on  about 
these  various  laws,  and  so  forth,  that  were  in  ex- 
istence for  the  behalf  of  the  fishermen,  and  it  wound 
up  with  the  same  deal  of  no  matter  how  much 
ground  we  covered  or  what  we  tried  to  do  the  deal- 
ers said  they  couldn't  sign  because  they  had  been 
indicted  before. 

Well,  that  is  what  was  said  at  that  meeting. 

Q.  Following  that  meeting  on  May  27th  did  you 
send  to  the  dealers  this  letter  which  is  in  eviden;e 
as  Government's  Exhibit  5? 

A.     Yes,  I  did.  [2972] 

*  *     * 

Q.  Directing  your  attention  to  the  second  para- 
gi^aph,  "The  purpose  of  this  decision  was  to  expe- 
diate  matters  and  get  a  decision  from  the  Govern- 
ment agencies  in  reference  to  the  legality  of  sign- 
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injr  a  minimum  price  agreement,"  I  will  ask  you 
whether  reading  that  paragraph  refreshes  your 
recollection  as  to  any  other  matters  which  were  dis- 
cussed at  the  May  27th  meeting  immediately  pre- 
ceding the  sending  of  that  letter,  Govei-nment's  Ex- 
hibit 5. 

A.     Yes,  it  does  very  definitely. 

Q.     AYill  yon  tell  us  what  it  was?  [2973] 

*     *     * 

^I'he  Witness:  They  said  that  they  had  contacted 
the  Government  for  the  pur-pose  of  getting  a  railing 
on  the  legality  of  the  agreement  and  in  view  of  the 
fact  that  the  GoverTiment  wan  slow  moving  on  these 
issues  that  they  felt  that  if  we  went  ahead  with  the; 
progT-am  as  we  had  ouflinfrl  it,  oi-  as  we  had  indi- 
cated that  we  vvoulfl  strikf  if  we  didn't  get  an  agree- 
ment, that  that  would  more  or  less  hurry  the  Gov- 
er-nrnent  agencies  into  givinc^  us  an  opinion  and 
that  possibly  that  would  bring  aboul  a  quicker 
settlement  of  the  whole  deal. 

Mr.  Dixon:  Now,  if  the  Couit  please — is  the 
answer  r-r^n eluded? 

The  Witness:  1  was  just  going  to  say  that  that 
is  the  [2974]  reason  that  this  was  sent  as  it  was. 

Mr.  Dixon:  I  ask  at  this  time  that  the  jury  be 
instructed  that  the  Govern rrifnt  is  not  authorized 
to  give  any  private  citizen  jiny  Ifgal  opinion  con- 
ceming  any  contract,  tluit  tbc  only  opinions  that 
the  Government  or  its  Attorney  General  or  its  rep- 
resentatives can  give  to  any  person  is  a  governmen- 
tal offir-ial  in  an  official  caj^acity. 
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Mr.  Margolis:  If  your  Honor  please,  we  assign 
that  as  misconduct,  and  we  would  like  an  ox)i3ortu- 
nity,  if  that  is  the  Government's  claim,  to  put  on 
evidence  that  the  Government  does  not  follow  that 
practice  but  does  give  opinions,  and  particularly  in 
the  fishing  industry  it  has  given  opinions  in  rela- 
tion to  this  very  subject  matter  under  discussion. 

*  *     * 

The  Court:  I  will  deny  the  motion.  If  there  is 
any  objectionable  ground  it  would  seem  to  me  that 
it  is  immaterial,  but  even  on  that  basis  I  think  it 
is  admissible.  This  is  a  discussion  between  these 
people  and  the  dealers.  The  dealers.  [2975]  are  not 
the  prosecutors  here  and  at  the  appropriate  time  I 
will  and  intend  to  give  the  jury  an  instruction  that 
in  the  prosecution  of  offenses,  if  the  evidence  de- 
velops that  other  people  are  or  have  been  guilty  of 
the  same  or  similar  offenses,  that  it  is  no  defense 
to  the  people  who  are  charged  here  or  on  trial  at 

the  particular  time.  [2976] 

*  *     * 

Q.  (By  Mr.  Margolis) :  I  believe  we  had  fin- 
ished the  meeting  of  May  the  27th,  1946,  Mr.  Zafran. 
Was  there  a  subsequent  meeting  at  which  you  were 
present  between  representatives  of  the  union  and 

the  dealers'?  A.     Yes,  there  was. 

*  *     * 

Q.     (By  Mr.  Margolis)  :     Do  you  recall  the  date 
when  that  next  meeting  was  held? 
A.     I  believe  it  was  June  7th. 
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Q.     Wliere  was  that  meeting'?  [2977] 
A.     That  was  held  in  the  office  of  Mr.  Ross. 
Q.     Upstairs  ? 

A.  Yes,  on  the  waterfront  upstairs  above  his 
place  of  business. 

Q.  Do  you  recall  who  was  present  at  that  meet- 
ing? 

A.  Well,  there  was  Mr.  Ekdale,  Mr.  Ross,  Vita- 
lich — I  can't  recall  who  the  other  dealers  were,  but 
there  were  four  or  five  dealers  there ;  and  Mr.  Mar- 
golis,  myself,   and  three   or   four  other  fishermen 

were  there  at  that  time.  [2978] 

*     *     * 

Q.  (By  Mr.  Margolis)  :  The  question  was,  so 
that  we  don't  have  to  go  back,  what  was  said  by 
the  various  persons  at  this  meeting  of  June  7th 
held  in  Mr.  Ross'  office. 

A.  Well,  the  bulk  of  the  conversation  was  car- 
ried on  between  Mr.  Ekdale  and  Mr.  Margolis  in 
relation  to  the  agreement  which  was  being  proposed. 

Then,  as  I  stated  before,  all  these  issues  were  cov- 
ered very  definitely,  the  thing  was  thrashed  out  and 
beat  around  so  much  there  wasn't  anything  that  was 
not  discussed  except  at  this  meeting  there  was 
brought  out  the  letter  which  had  })een  sent  to 
the 

Mr.  Rubin :  Now,  just  a  moment,  if  your  Honor 
please.  If  it  is  going  to  be  a  letter  that  has  been 
rejected  in  this  case  we  submit  that  that  should 
be  a  matter  of  offer  of  proof  and  not  gotten  to  this 
jury. 
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Mr.  Margolis :  It  is  a  question  of  what  was  said 
there. 

The  Court :  This  relates  to  the  letter  which  I  re- 
fused to  admit  in  evidence,  does  it,  counsel"? 

Mr.  Margolis:  I  believe  it  does,  your  Honor, 
but  the  Government  has  made  certain  statements 
about  its  practices,  and  this  is  part  of  the  conver- 
sation that  took  place. 

We  are  not  offering  these  conversations,  your 
Honor,  to  prove  the  truth  of  any  of  the  statements, 
we  are  merely  oifering  to  prove  what  was  said  or 
done.  On  this  business  of  [2981]  self-serving,  what 
is  done  during  the  course  of  this  sort  of  a  series 
of  acts  is  generally  talking.  That  is  generally  what 
is  done. 

The  Court:  What  is  done  is  what  is  said.  I  will 
overrule  the  objection. 

Mr.  Rubin :     May  I  be  heard  for  one  moment  ? 
If  your  Honor  please,  the  technique  of  getting 
this  letter  through  a  conversation  was  precicely  the 
same   technique   that  was   used   at   the   time   your 
Honor  rejected  it. 

The  Court:  On  cross-examination. 
Mr.  Rubin:  On  cross-examination,  and  this  is 
their  direct  case.  This  isn't  our  case.  We  haven't 
opened  up  the  subject.  We  have  excluded  it  be- 
cause we  felt  it  was  immaterial,  and  your  Honor 
has  no  ruled. 

Mr.  Margolis:  We  weren't  allowed  to  go  into 
this  meeting  on  cross  because  the  meeting  had  not 
been  opened  up  by  the  Government. 
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Mr.  Rubin:  Precisely,  and  this  is  their  defense 
and  they  are  trying  to  meet  some  evidence  that  we 
haven't  put  in. 

Mr.  Margolis:  The  question  is,  if  there  are  a 
series  of  meetings  and  the  Government  proves  two 
or  three,  can  we  prove  the  rest? 

The  Court:  No,  that  isn't  the  question  at  all. 
The  objection  will  be  overruled,  and  if  it  is  imma- 
terial I  will  strike  it.  [2982] 

Go  ahead.  You  said  except  that  somebody  said 
something  about  a  letter. 

The  Witness:  It  wasn't  just  something  said, 
there  was  a  great  deal  of  discussion  which  was  had 
in  relation  to  this.  That  is  why  I  recall  it  now. 
In  fact,  it  had  been  discussed  in  the  previous  meet- 
ing. May  27th,  but  at  this  time  there  was  a  great 
deal  of  discussion  in  relation  to  the  letter  which 
was  sent  by  Assistant  Attorney  General  Berge  to 
the  dealers,  I  believe,  in  the  Alaska  case  where  the 
operators  or  the  dealers  and  the  fishermen 

Mr.  Rubin:  Just  a  moment.  The  letter  is 
marked  for  identification.  It  speaks  for  itself.  We 
submit  it  wasn't  sent  to  the  dealers  in  Alaska  at 
all.   It  has  been  offered  and  rejected  as  immaterial. 

The  Court:  I  remember  reading  that  letter. 
There  has  been  considerable  dispute  and  discussion 
about  it,  and  the  letter  is  immaterial  and  the  wit- 
ness' statement  concerning  the  letter  is  immaterial, 
and  what  was  said  there  concerning  the  letter  is 
immaterial. 
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Q.  (By  Mr.  Margolis)  :  Let  me  ask  you  this: 
Was  this  letter  exhibited  to  any  of  the  parties  at 
this  meeting?  A.     I  believe  it  was. 

The  Court:     It  is  still  immaterial. 

Mr.  Margolis:  I  would  like  to  again  lay  my 
foundation  [2983]  for  my  offer  of  proof,  your 
Honor. 

Mr.  Rubin :  We  submit  that  such  an  offer  should 
be  made  out  of  the  presence  of  the  jury. 

Mr.  Margolis:  I  am  just  going  to  offer  the 
letter.  I  am  not  going  to  tell  the  jury  what  is  in 
the  letter. 

Mr.  Rubin :     We  will  stipulate  to  the  foundation, ' 
your  Honor  please,  as  to  the  authenticity  of  the 
letter. 

Mr.  Margolis:     That  isn't  the  foundation  I  want. 

Q.  Was  this  letter,  which  is  marked  Defend- 
ants' Exhibit  D  for  identification,  the  letter  which 
was  exhibited  to  the  parties  at  this  meeting  of  June 
7,  1946?  A.     I  believe  it  was. 

Q.     And  is  this  the  letter  that  was  discussed? 

A.    Yes. 

Q.     What  was  said  about  this  letter? 

Mr.  Rubin:  Now,  if  your  Honor  please,  same 
objection. 

The  Court:     Same  ruling.   It  is  immaterial. 

Mr.  Margolis:  We  would  like  to  renew  our  offer 
for  the  record,  your  Honor,  of  Defendants'  Exhibit 
D  for  identification,  and  particularly  in  view  of  the 
statement  made  by  Mr.  Dixon  that  the  Government 
never  gives  advisory  opinions. 
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Mr.  Dixon:  If  the  Court  please,  I  rise  to  ask 
that  the  jury  be  instructed  to  disregard  the  last  com- 
ment of  counsel  with  reference  to  my  remarks. 

Mr.  Margolis:  Mr.  Dixon  made  the  remarks  in 
the  presence  [2984]  of  the  jury.  He  said  the  Gov- 
ernment never  gives  advisory  opinions.  It  works 
both  ways. 

Mr.  Dixon:  I  understood  your  Honor  did  not 
grant  my  request. 

The  Court:  I  did  not  grant  your  request.  The 
jury  are  instructed  to  disregard  Mr.  Dixon's  re- 
marks previously  made  to  the  jury  and  Mr.  Mar- 
golis' remarks,  all  relating  to  the  subject  matter  of 
wlietlier  the  Government  does  or  does  not  advise 
anybody. 

I  endeavored  to  straighten  the  matter  out  in  what 
I  thought  would  be  sufficient  in  the  minds  of  the 
jury  by  stating  to  them  that  if  anybody  is  or  is  not 
guilty  of  an  offense,  or  if  any  evidence  points  to 
it  or  indicates  it,  that  that  cannot  be  used  as  de- 
fensive matter  to  the  charge  of  a  crime  because,  as 
I  indicated  before,  this  is  not  like  a  murder  case 
where  you  can  use  self-defense. 

Mr.  Rubin:  If  the  Court  please,  for  the  purpose 
of  the  record  we  will  object  to  the  introduction  of 
Exhibit  D.  I  do  not  believe  there  is  an  objection 
in  the  record.  We  object  on  the  ground  that  it  is 
immaterial. 

Mr.  Kenny:  I  don't  think  this  is  offered  in  self- 
defense.  This  might  be  offered  on  the  theory  that 
the  District  Attorney  has  provided  a  weapon  to  the 
murderer. 
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Mr.  Dixon:  Now,  if  the  Court  please,  I  rise 
again.  I  think  we  have  gone  into  this  matter  several 
times  before.  [2985] 

The  Court:     Yes,  I  think  we  have. 

Mr.  Dixon :  And  your  Honor  has  ruled  it  imma- 
terial. 

The  Court:  And  it  is  still  immaterial.  The  ob- 
jection is  sustained. 

Q.  (By  Mr.  Margolis) :  Now,  omitting  miy- 
thing  with  reference  to  this  letter  in  that  conver- 
sation, the  discussion  on  the  subject  of  the  letter. 
Defendants'  Exhibit  D,  omitting  that  entirely,  is 
there  anything  further  that  was  said  at  that  meet- 
ing which  you  have  not  yet  testified  to? 

A.  Well,  except  to  say  that  we  have  gone  into 
all  phases  of  everything  that  was  possible  and  the 
attorneys,  of  course  occasionally  myself  and  some 
of  the  fishermen,  as  well  as  the  dealers,  would  take 
up  some  parts  of  the  conversation,  and  there  wns 
a  thorough  discussion  had  in  relation  to  all  the 
aspects  concerning  the  agreement  and  themselves 
or  the  indictment  which  they  had  had,  and  the  whole 
picture  was  thrashed  out  very,  very  defhiitely. 

Q.  Now  were  you  present  at  a  meeting  in  Mr. 
Ross'  oface  on  June  10,  1946? 

Mr.  Rubin:  May  this  be  subject  to  the  same 
objection  and  same  motion  to  strike,  if  your  Honor 
please  ? 

The  Court :     Yes. 
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Q.  (By  Mr.  Margolis)  :  At  which  Mr.  Kibre 
and  several  other  fishermen  were  [2986]  present? 

A.     Yes. 

Q.  And  Mr.  Ekdale,  Mr.  Ross,  Mr.  Vitalich  and 
other  dealers  were  there,  is  that  right? 

A.     Yes,  they  were. 

Q.  Now  for  the  purpose  of  trying  to  shorten 
this — this  may  be  technically  incorrect,  so  I  will 
rephrase  my  question,  but  I  just  want  to  shorten 
it — did  you  hear  Mr.  Kibre 's  testimony  with  regard 
to  what  occurred?  A.     Yes,  I  did. 

Q.     At  this  meeting  of  June  10th?  A.     Yes. 

Q.  If  I  were  to  ask  you  the  same  questions  with 
regard  to  what  was  said  and  done  at  that  meeting 
of  June  10,  1946,  would  your  testimony  be  substan- 
tially the  same  ?  A.     Yes. 

Q.  Were  you  also  present  at  a  meeting  of  June 
11,  the  next  day,  in  Mr.  Ekdale 's  office  in  San  Pedro 
at  which  were  present,  in  addition,  Mr.  Ross,  Mr. 
Ekdale,  Mr.  Margolis,  Mr.  Kibre,  and  perhaps  one 
or  two  others?  A.     Yes,  I  was. 

Q.  And  were  you  present  in  the  courtroom  when 
Mr.  Kibre  testified  about  what  happened  at  that 
meeting,  the  conversation,  the  dictation  of  the  let- 
ters, and  so  forth  ?  A.     I  did.  [2987] 

Q.  If  you  were  asked  the  same  questions  as  Mr. 
Kibre  was  asked  about  what  was  said  and  what  was 
done  at  that  meeting  would  your  testimony  be  sub- 
stantially the  same?  A.     It  would.  [2988] 

Q.  Did  you  present  a  contract  similar  to  Govern- 
ment's Exhibit  3,  which  you  identified  this  morning, 
to  Mr.  Vitalich?  A.    Yes. 
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Q.  And  was  that  on  the  same  day  that  the  con- 
tract was  presented  to  Mr.  Ross*? 

A.     Yes,  it  was. 

Q.  Who  was  present?  The  same  people  as  in 
the  case  of  Mr.  Ross,  except  that  Mr.  Vitalich  was 
there  instead  of  Mr.  Ross?  A.     That's  right. 

Q.  Do  yon  recall  what  the  conversation  was  at 
that  time? 

A.  Yes.  The  conversation  was  along  the  same 
lines  as  carried  on  with  Mr.  Ross,  for  the  exception 
that  we  didn't  go  into  the  matter  as  extensively  as 
we  had  with  Mr.  Ross.  However,  we  talked  there 
about  10  minutes  regarding  the  contract  and  the 
various  phases  of  it,  and  so  forth.  And  it  was  more 
or  less  the  same  procedure  followed. 

Q.  Did  the  conversation  last  more  than  just  a 
minute  or  two? 

A.  I  would  say  between  five  and  ten  minutes, 
anyway.  There  was  more  than  one  or  two  words 
said. 

Q.     Do  you  recall  the  testimony  of  Mr.  Hamilton 

in  this  court  room [2989] 

*     *     * 

A.     Yes,  sir. 

Q.  to  the  effect  that  he  had  certain  conver- 
sations with  you  concerning  joining  the  union  in 
1946?  Did  you  have  such  conversations  with  Mr. 
Hamilton  ? 

A.  I  talked  to  Mr.  Hamilton  with  relation  to 
joining  the  union  on  three  or  four  occasions. 

Q.     All  right.   When  was  the  first  time? 
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A.  I  don't  recall  just  when  the  first  time  was, 
but  I  would  say  that  it  was  in  the  early  part  of  1946 
when  I  went  aboard  the  boat  that  he  was  fishing  on 
with  Mr.  Tufts  and  a  couple  of  other  boys,  and  we 
discussed  the  matter  of  joining  the  union  very  thor- 
oughly. We  went  into  all  phases  of  it.  I  tried  to 
explain  the  benefits  of  an  organization,  and  so  forth. 
And  on  the  other  occasions  that  I  had  occasion  to 
talk  with  him  along  those  lines,  more  or  less  the 
same  pattern  was  followed,  trying  to  show  the  bene- 
fit of  the  miion  and  how  we  should  all  hang  to- 
gether, and  so  forth  and  so  on.  It  was  just  a  matter 
of  trying  to  sell  him  the  idea  of  the  benefits  of  an 
organization  such  as  ours. 

Q.  Did  he  join  the  union  the  first  time  you  talked 
to  him?  A.     No,  he  did  not. 

Q.     Did  he  at  any  time  join  the  union? 

A.     Yes,  he  did. 

Q.  When  did  he  join  and  will  you  state  the  cir- 
cumstances, [2990]  if  you  know  ? 

A.  He  joined  the  union  during  the  period  of  the 
strike.  However,  no  one,  that  is,  not  myself  or  any- 
one that  I  knew  of,  confronted  him  with  joining  the 
organization  during  that  time  or  shortly  prior  to 
that.  The  circumstances  under  which  he  came  to 
join  the  organization  was,  as  I  understood  it,  that 
he  and  Mr.  Tufts  and  all  his  crew  came  to  the  office 
and  said,  "We  want  to  join  the  organization."  So 
in  view  of  the  fact  that  we  had  contacted  all  of 
them  before,  we  certainly  wei'en't  going  to  say  no 
at  this  time.   And  they  joined  the  union. 
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Q.  Did  you  contact  them  about  joining  the  miion 
during  the  strike  ? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  at  any  time  tell  Mr.  Hamilton  that 
he  would  have  to  join  the  union  in  order  to  go 
fishing  1 

A.  I  never  said  any  such  a  thing,  because  the 
facts  speak  for  themselves.  He  was  fishing  after  I 
talked  to  him  three  or  four  times  about  joining  the 
union. 

Q.     Did  you  during  the  strike  tel]  him  that  he 

had  to  join  the  union? 

*  *     * 

The  Witness :     No. 

Q.  (By  Mr.  Margolis)  :  Did  you  ever  tell  that 
to  anybody?  A.     No.  [2991] 

Q.  Did  Mr.  Hamilton  fish  during  the  strike  at 
a  time  when  he  was  not  a  member  of  the  union? 

A.  I  can't  say  whether  he  did  or  not  at  that 
time,  because  it  was  shortly  after  the  strike  had 
been  under  way  that  they  did  come  in  and  join. 
Whether  he  fished  prior  to  that  time  I  can't  say. 

Q.  Mr.  Zafran,  Government's  Exhibit  27  in  evi- 
dence is  a  letter  dated  May  18,  1946  addressed  to 
George  Castagnola  Fish  Company,  Santa  Barbara, 
California,  purporting  to  bear  your  signature.  That 

is  your  signature,  isn't  it?  A.     Yes. 

*  *     * 

Q.  (By  Mr.  Margolis)  :  I  want  to  direct  your 
attention  particularly  to  one  sentence  of  that  letter : 
*'The  fishermen  are  determined  that  prewar  condi- 
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tions  will  not  return  and  insist  upon  a  stabilization 
agreement  for  all  of  Southern  California."  What 
prewar   conditions   did   you  have   reference   to   in 
that  letter  ? 

Mr.  Rubin:  If  your  Honor  please,  that  is  ob- 
jected to  as  varying  the  terms  of  a  written  instru- 
ment. The  document  speaks  for  itself,  and  we  sub- 
mit this  witness  is  not  entitled  to  explain  away  these 
writings.  They  are  admissions  against  [2992] 
interest. 

The  Court:     The  objection  is  sustained. 

Mr.  Margolis:  We  don't  want  to  explain  them 
away. 

The  Court:     The  objection  is  sustained. 

Mr.  Margolis:  I  ask  that  the  jury  be  instructed 
to  disregard  Mr.  Rubin's  statement  that  we  w^ant 
to  explain  away  these  writings. 

Mr.  Rubin:  It  is  part  of  my  argument  as  the 
basis  of  the  objection. 

The  Court:  Well,  you  should  not  argue  in  the 
jpresence  of  the  jury.  The  objection  is  sustained, 
and  whatever  reason  the  defendant  had  to  offer 
is  not  admissible,  and  the  reason  the  objection  is 
sustained  is  because  it  is  a  self-serving  declaration, 
it  is  made  to  vary  the  terms  of  a  written  agree- 
ment, and  that  portion  of  Mr.  Rubin's  objection  is 
good  and  the  rest  of  it  will  be  disregarded  by  the 
jury. 

Mr.  Margolis:  Your  Honor,  I  will  submit  that 
the  testimony  we  will  offer  will  not  vary  this  docu- 
ment in  the  slightest.  We  stand  upon  the  document. 

Mr.  Rubin:     Then  it  is  immaterial. 
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The  Court:  The  objection  is  sustained,  and  the 
statement  of  Mr.  Margolis  will  be  disregarded.  The 
evidence  is  not  admissible  either  from  the  witness  or 
by  statement  of  counsel. 

Mr.  Margolis:  If  your  Honor  please,  with  res- 
pect to  Government's  Exhibit  205,  which  are  the 
minutes  of  the  Joint  [2993]  Executive  Meeting, 
dated  May  25,  1946,  the  last  two  paragraphs  there- 
of, which  were 

The  Court:     Excluded? 

Mr.  Margolis :     excluded  by  the  offer  of  the 

government  we  would  like  to  offer. 

(The  document  was  passed  to  the  court.) 

The  Court:     It  may  be  admitted. 
The  Clerk:     That  will  be  DD. 

(The  portion  of  the  document  referred  to 
was  received  in  evidence  and  marked  De- 
fendants' DD.) 

Mr.  Margolis:  Ladies  and  gentlemen  of  the 
jury,  the  two  paragraphs  which  have  just  admitted 
as  Defendants'  Exhibit  DD,  which  is  a  part  of 
Government's  Exhibit  205,  reads:  -    I- 

''Moved,  seconded  and  carried  that  we  notify 
our  International  Office  of  the  condition  here 
and  request  their  fmancial,  moral  and  economic 
support. 

''Moved,  seconded  and  carried  that  we  re- 
quest the  various  CIO  state  and  local  councils 
asking  their  financial,  moral  and  economic 
support. ' ' 
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Q.  I  will  ask  you,  Mr.  Zafran,  whether  the  action 
that  v/as  carried  at  that  meeting  was  followed 
through. 

Mr.  Dixon:  We  object  to  it  as  being  wholly  im- 
material, your  Honor. 

The  Court:     I  cannot  see  the  materiality  of  it, 

counsel.  The  objection  is  sustained.  [2995] 

*     *     * 

Q.  (By  Mr.  Margolis) :  I  want  to  direct  your 
attention,  Mr.  Zafran,  to  the  strike  committee  meet- 
ing minutes  of  May  30,  1946.  You  were  present  at 
that  meeting,  were  you  not? 

A.     I  believe  I  was;  yes. 

Q.  Now  that  meeting  refers  to — well,  the  follow- 
ing appears  there — '*The  attached  list  of  boats  will 
be  contacted.  Publicity  and  registration  committee 
to  send  them  a  letter  to  help  in  the  strike.  If  they 
do  not  comply  action  is  to  be  taken  against  them. 
This  matter  is  to  be  attended  to  immediately."  Was 
there  any  discussion  at  that  meeting   as  to  what 

A.  The  only  action  to  be  taken  that  was  dis- 
cussed would  be  that  after  these  boats  had  been  con- 
tacted a  number  of  times  and  they  definitely  indi- 
cated their  unwillingness  to  aid  in  the  difficulty,  that 
we  would  put  them  on  the  unfair  list. 

Q.     Was  an  unfair  list  ever  made  up? 

A.  Well,  a  list  was  made  up.  It  had  been  made 
up  quite  some  time  later  than  May  30th  though. 

Q.  What  action,  if  any,  was  taken  by  the  union 
or  by  yourself  of  by  any  other  defendants,  as  far 
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as  you   know,   with   respect   to   these   boats   whose 
names  were  put  on  the  unfair  list  or  with  respect 
to  the  fishermen  working  on  said  boats? 

A.     No  action  was  taken.  [2996] 

Q.     It  was  simply  put  on  an  unfair  list,  is  that 

right?  A.     That  is  right.  [2997] 

*     *     * 

Q.  Mr.  Zafran,  I  would  like  to  direct  your  atten- 
tion to  Government's  Exhibit  201,  which  is  the 
minutes  of  the  barracuda  conference  of  April  18, 
1946.  In  the  minutes  there  appear  certain  reports 
with  regard  to  prices  being  paid.  "Brother  Black, 
Redondo  Beach,  could  get  12  cents  if  it  wasn't  for 
ceiling  price.  Ceiling  price  being  paid.  Gilbert  Za- 
fran, San  Pedro,  ceiling  price  being  paid."  That 
is  you  made  that  report,  is  that  right?  "Brother 
Bruce,  Newport  Beach,  same  condition,  not  enough 
fish  coming  in  to  change  condition.  San  Diego, 
ceiling  price  being  paid  off  and  on.  Unstable  price 
condition."  Do  you  recall  those  reports  being  made 
at  that  barracuda  conference? 

A.     More  or  less. 

Q.  Do  you  recall  what  period  of  time  was  cov- 
ered by  [2998]  those  reports? 

A.     A  very  short  period. 

Q.     What  do  you  mean  "very  short  period"? 

A.  Well,  what  was  asked  is  what  were  the  vari- 
ous prices  in  the  various  locals,  and  as  each  party 
in  that  particular  port  made  a  report  he  said  the 
price  that  was  being  paid,  and  certainly  we  don't 
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go  very  far  back.  It  was  just  that  it  was  the  current 
price,  and  the  current  price  was  the  jjrice  that  was 
being   discussed. 

Q.     I  see. 

A.  I  wouldn't  go  back  more  than  a  week  or  two 
at  the  most. 

The  Court:  By  the  way,  counsel,  I  don't  know 
whether  you  will  need  it  in  connection  with  the  ex- 
amination of  this  witness,  but  I  thought  before  he 
got  off  the  stand  I  should  rule,  in  order  that  you 
could  guide  your  examination.  As  to  Exhibit  K,  the 
objection  is  sustained.  It  is  not  admitted. 

Mr.  Margolis :  We  would  like  to  have  that  stand 
as  an  offer  of  proof,  your  Honor. 

The  Court:  Very  well.  The  offer  of  proof  will 
be  denied. 

Mr.  Margolis:  Now,  your  Honor,  with  regard 
to  Goverimient's  Exhibit  202,  we  would  like  to  offer 
the  balance  of  that  exhibit  which  was  excluded  by 
the  government,s  offer. 

(The  document  was  passed  to  the  court.) 
*     *     * 

The  Court:     Very  well.   The   objection  is  over- 
ruled. The  matter  is  admitted  in  evidence. 
The  Clerk:     That  will  be  EE. 

(The  portion  of  the  document  referred  to 
was  received  in  evidence  and  marked  Defend- 
ants' Exhibit  EE.)  [3000] 

Mr.  Margolis :  Ladies  and  gentlemen  of  the  jury, 
this   is   a   letter  dated   April   25,   1946,   addressed 
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^'Dear  Member"  and  bearing  the  signature  of  Gil- 
bert Zafran,  secretary  and  treasurer. 

It  refers  to  the  barracuda  conference  of  April  18, 
1946  and  because  other  portions  of  the  letter  have 
already  been  read  to  you  I  will  only  read  the  por- 
tions which  are  now  in  evidence. 

*     *     * 

Mr.  Margolis :  Ladies  and  gentlemen  of  the  jury, 
I  am  doing  this  only  to  save  time.  The  entire  letter 
will  be  available  to  you  because  it  is  all  in  evidence 
now. 

(At  this  point  comisel  read  Defendants'  Ex- 
hibit DD  to  the  jury.) 

Q.  (By  Mr.  Margolis) :  Now,  Mr.  Zafran,  you 
were  here  in  the  courtroom  when  Mr.  Kibre  testi- 
fied concerning  a  number  of  conferences  that  market 
dealers  had  concerning  the  question  of  a  marketing 
[3001]  program,  some  of  which  meetings  were  at- 
tended by  representatives  of  the  Fish  and  Wildlife 
Service   and  particularly   b}^   Mr.   Ralph   Russell  ? 

A.     I  was. 

Q.  And  you  heard  his  testimony  with  regard  to 
those  meetings?  A.     I  did. 

Q.  If  you  were  to  be  asked  the  same  questions 
as  he  was  asked  with  regard  to  those  meetings, 
would  your  testimony  be  the  same?  A.     Yes. 

Q.  I  will  also  ask  you  if  this  paragraph,  in 
which  you  state,  "Towards  this  end  we  have  had 
two  meetings  with  the  local  and  Washington  re- 
presentatives of  the   Fish   and   Wildlife   Service," 
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etc.,  referring  to  Mr.  Ralph  Russell,  is  that  a  re- 
ference to  those  meetings  to  which  Mr.  Kibre  has 
testified? 

A.  Yes,  there  was  a  Ralph  Russell  and  Harry 
Hinkle  of  the  local  office  here. 

Q.  Of  the  local  office  of  the  Fish  and  Wildlife 
Service  ?  A.     Yes. 

Q.  You  were  appointed,  were  you  not,  as  a  mem- 
ber of  some  sort  of  a  committee  in  connection  with 
those  meetings?  A.     I  was. 

Q.     What  was  that  committee?  [3002] 

A.  It  was  a  committee  set  up  for  the  purpose  of 
trying  to  work  out  a  program  of  unifying  the  in- 
dustry for  a  marketing  program,  and  Mr.  Ralph 
Russell  was  there  for  the  purpose  of  lending  aid 
in  whatever  manner  he  could  because  he  carried  on 
these  advertising  programs  or  marketing  programs 
in  the  East  in  the  past  and  he  had  a  whole  scrap- 
book  of  all  the  various  advertisements  that  had 
been  presented  in  these  different  cities,  which  was 
helpful  to  the  committee  and  we  were  about  to  in- 
augurate that  particular  type  of  program  in  this 
area. 

Q.  Did  the  committee  to  which  you  were  ap- 
pointed have  any  meetings? 

A.  The  meeting  at  which  the  committee  was  ap- 
pointed for  the  purpose  of  carrying  this  program 
out  was  the  last  meeting  that  was  held.  At  that  time 
they  appointed  members  on  that  committee,  and  I 
was  appointed  or  at  least  elected  as  a  member  of 
that  committee.  However,  the  committee  after  being 
set  up  did  not  meet. 
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Q.  Do  you  know  what  happened  in  connection 
with  that  program'? 

A.  Just  one  of  those  things.  There  was  no  parti- 
cipation by  all  parties  concerned  and  it  just  folded 
up. 

Q.  Now,  Mr.  Zafran,  I  direct  your  attention  to 
Government's  Exhibit  211,  which  is  the  minutes  of 
the  strike  committee  meeting  of  June  1,  1946,  and 
particularly  to  that  [3003]  portion  of  that  exhibit 
referring  to  the  publicity  committee  and  stating 
''The  committee  has  not  known  what  has  been  re- 
leased to  papers.  Insufficient  things  to  release." 
Now  I  want  to  you  to  state,  first  of  all,  what  the 
functions  were — I  will  withdraw  that. 

Was  there  a  publicity  committee  which  func- 
tioned throughout  the  month  of  June  1946  ? 

A.  Yes,  there  was.  [3004] 

Q.  All  right.  And  what  were  the  functions  of 
this  publicity  committee*? 

A.  The  functions  of  the  publicity  committee 
were  to  acquaint  the  press  with  whatever  was  tak- 
ing place  place  in  relation  to  the  dispute. 

Q.  By  ''whatever  was  taking  place,"  You  mean 
the  demands  of  the  union,  and  so  forth"? 

A.  The  demands  of  the  union  or  the  position  of 
the  dealers,  and  what  progress  was  made  with  the 
various  meetings  of  the  dealers,  and  keep  the  press 
acquainted  with  the  situation  as  a  whole.  We  had 
nothing  to  hide,  and  we  wanted  to  let  the  people 
know  what  was  going  on.  That  was  the  purpose  of 
the  publicity  committee. 
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Q.  (By  Ml'.  Margolis)  :  You  are  familiar  with 
the  clearance  cards  procedure  that  was  used  in  San 
Pedro?  A.     I  am. 

Q.  Tell  us  what  that  procedure  consisted  of, 
what  were  the  steps  that  were  taken. 

A.  The  steps  concerning  the  clearance  cards 
was  very  simple:  it  was  simply  that  the  clearance 
card  was  issued  for  the  purpose  of  indicating  that 
that  member  had  complied  with  the  policy  of  the 
organization.  And  the  union  set  down  a  certain 
policy  for  its  members,  and  the  clearance  card  was 
merely  to  indicate  that  he  had  followed  out  that 
particular  policy. 

Q.  Was  that  issued  just  to  members,  or  was  it 
also  [3006]  issued  to  non-members'? 

A.  It  was  not  restricted  to  anyone,  except  that 
anyone  who  wished  to  follow  the  policy  of  the  or- 
ganization was  given  the  same  type  of  indication 
that  he  had  done  so. 

Q.  What  was  the  procedure  in  obtaining  and 
issuing  these  cards'? 

A.  The  procedure  in  obtaining  one  was  simply 
to  come  into  the  union  and  ask  that  he  wished  a 
clearance.  A  clearance  was  given  to  him,  and  if  he 
stood  picket  duty,  or  whatever  the  case  might  be, 
that  card  was  punched  to  simply  indicate  the 
amount  of  times  that  he  had  stood  picket  duty,  or 
whatever  else  had  been  the  case. 

Q.  If  a  man  was  given  a  clearance  card  in  San 
Pedro,  was  the  clearance  card  used  in  other  ports'? 
And  if  so,  for  what  purpose'? 
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A.  It  wasn't  used  in  other  port  except  to  indicate 
if  someone  should  ask  him — for  instance,  if  he  went 
fishing  out  of  Newport  or  San  Diego,  or  anywhere 
else  for  that  matter,  if  he  happened  to  be  asked  if 
he  had  a  clearance  card,  he  would  show  it.  In  New- 
port they  wanted  to  know  whether  or  not  he  had 
a  clearance  card  as  to  whether  he  had  complied  with 
the  policy  of  the  organization  in  San  Pedro,  and  he 
would  just  simply  show  it.  Aside  from  that  there 
was  no  other  use. 

Q.     Do  you  know  if  boats  went  fishing  without 

clearance  cards?  [3007] 

*  *     * 

The  Witness :     Yes,  I  know. 

Q.     (By  Mr.  Margolis)  :     Did  boats  go  fishing? 

*  *     *  '    • 

The  Court :     Objection  overruled. 

A.     They  did. 

Q.  (By  Mr.  Margolis)  :  Was  any  action  taken 
by  the  union  against  any  of  those  boats  which 
fished  without  clearance  cards,  aside  from  placing 
them  on  the  imfair  list  as  you  have  testified. 

4f  *  4f- 

The  AVitness:     The  answer  is  no. 

Mr.  Margolis :  May  I  have  Exhibit  304,  Mr. 
Clerk? 

If  your  Honor  please,  on  this  exhibit  304  there 
was  also  an  omitted  portion  on  page  1,  that  is,  in 
the  offer,  and  we  would  like  to  offer  that  omitted 
portion. 
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The  Clerk:     FF. 

(The  document  referred  to  was  marked  De- 
fendants'   Exhibit    FF,    and   was    received   in 

evidence.) 

*  *     * 

Mr.  Margolis:  This  is  Exhibit  304,  a  portion 
of  whicli  is  now  Defendants'  Exhibit  FF.  It  is  a 
copy  of  the  minutes  of  the  regular  meeting  of 
Fishermen's  Union  No.  36,  dated  June  3,  1946,  and 
portions  of  the  minutes  have  already  been  read,  and 
I  will  read  you  the  portions  which  have  been  omit- 
ted. 

(Whereupon  counsel  retad  to  the  jury  from 
Defendants'  Exhibit  FF.)   [3010] 

Q.  (By  Mr.  Margolis)  :  Now,  in  that  same  set 
of  minutes  dated  June  3,  1946,  there  appears  the 
statement,  ''Zafran  says  that  he  is  of  the  opinion 
that  any  fisherman  now  declared  unfair,  we  are  in 
a  good  position  to  stop  unfair  albacore  fishermen." 
Does  that   represent  everything  that  you  said  on 

that  subject? 

*  *     * 

A.  I  think  I  recall  the  meeting  now.  Just  read- 
ing the  head  of  the  minutes  recalls  it  to  my  mind. 

*     *     * 

Q.  (By  Mr.  Margolis)  :  You  attended  a  meet- 
ing at  Newport,  is  that  right  ?  A.     Yes. 

Q.  Now  my  question  was  whether  that  para- 
graph that  I  read  to  you — do  you  have  it  in  mind, 
the  one  I  read  to  you?  A.     Yes. 
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Q.  Whether  that  represents  all  that  yon  said  or 
accurately  what  yon  said  at  that  meeting. 

A.  No.  it  does  not  represent  anything  that  was 
said. 

Q.  Will  you  tell  us  what  was  said  on  that  oc- 
casion ? 

*     *     * 

The  Witness:  There  was  a  lot  of  discussion  in 
reference  to  that  particular  subject,  but  what  I  had 
said  was  not  simply  that  we  would  be  in  a  better 
position  in  relation  to  the  unfair  boats,  but  that  is 
the  strike  had  gone  along  to  a  point  w^here  we  did 
declare  boats  unfair  and  actually  put  it  into  effect — 
we  hadn't  done  so  and  we  hadn't  contemplated  it  at 
that  time — but  had  we  declared  the  boats  unfair  and 
put  it  in  effect  we  then  would  have  been  in  a  better 
position  [3012]  to  carry  it  out  because  the  cannery 
workers  were  members  of  an  organization  and  they 
wouldn't  work  any  fish  which  was  declared  unfaii', 
and  things  along  that  line. 

Local  33  was  composed  of  union  people  and  these 
of  course  would  support  the  action,  and  so  forth. 

So  that  definitely  rounded  the  picture  out  if  we 
did  declare  the  boats  unfair,  that  the  other  organi- 
zations wouldn't  take  care  of  the  fish  handled  by 
unfair  boats. 

Q.  Was  any  action  ever  taken  by  the  union  to 
achieve   that   result?  A.     No,   there   was   not. 

Q.  Now  on  that  same  exhibit,  at  the  bottom  of 
page  1,  there  appears,  "San  Diego  was  fishing  but 
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on  a   previous   agreement  but  no  minimum   price 

set."  Do  you  recall  what  was  said  with  regard — I 

will  withdraw  that. 

Does  that  represent  everything  that  was  said  on 

that  subject? 

*     ♦     * 

The  Witness:  No,  it  wasn't  everything  that  was 
said. 

Q.  (By  Mr.  Margolis)  :  Will  you  tell  us  the 
substance  of  what  was  said  on  that  subject? 

A.  I  think  that  I  was  the  one  that  was  speaking 
in  this  particular  instance,  and  I  said  that  San 
Diego  was  fishing  on  a  previous  agreement,  the  pre- 
vious agreement  being  that  they  had  agreed  with 
the  San  Diego  dealers  that  the  unions  in  the  area, 
which  are  both  AFL  and  CIO  in  San  Diego,  would 
agree  or  at  least  set  a  price  in  the  morning  and  that 
that  price  would  prevail  throughout  the  day,  and 
that  is  what  had  been  going  on,  and  they  were  fish- 
ing on  that  basis,  and  I  centered  around  that  parti- 
cular trend  of  thought. 

The  Court:     That  is,  that  all  dealers 

The  Witness:     In  San  Diego. 

The  Court:     would  set  the  same  price? 

The  Witness :  No,  not  that  the  dealers  would  set 
the  price,  but  the  dealers  and  the  union  agreed  that 
the  union  would  set  the  price  for  the  fish  for  their 
members  that  morning. 

The  Court:  The  union  would  set  the  price  of 
which  [3014]  everybody  would  pay? 

The  AVitness :     Which  all  dealers  would  pay ;  yes. 
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Q.  (By  Mr.  Margolis) :  Was  that  done  by  nego- 
tiation between  the  union  and  the  dealers'? 

A.     Yes. 

Q.  On  page  2  of  that  same  exhibit  I  direct  your 
attention  to  the  following  language,  "Coleman  sug- 
gests that  we  send  up  a  boat  to  Santa  Monica  or 
where  needed  to  help  those  fishermen  dispose  of 
their  fish  if  necessary."  Will  you  state  whether  or 
not  that  was  all  that  was  said  on  that  subject '? 

A.     No,  that  wasn't  all  that  was  said. 

Q.  Will  you  tell  us  what  was  said,  the  substance 
of  what  was  said  on  that  subject? 

A.  The  reason  Coleman  make  the  recommenda- 
tion to  send  a  larger  boat  to  Santa  Monica  to  pick 
up  fish  there  was  because 

The  Court:  You  are  saying  what  he  said  or  the 
reason  he  said  if? 

The  Witness :     That  is  what  he  said. 

The  Court:     All  right. 

The  Witness:  He  said,  we  should  send  a  boat 
to  Santa  Monica  to  receive  fish  from  the  union  boats 
that  could  not  dispose  of  their  fish  in  that  area,  and 
I  pointed  out  that  [3015]  there  was  no  dispute  there, 
that  there  was  no  need  for  a  boat  at  that  time,  that 
everything  was  going  along  all  right,  but  should  it 
be  necessary  to  inaugurate  that  type  of  service, 
well  that  would  be  something  in  the  future.  And  that 
is  what  was  said  at  that  particular  time. 

Q.  (By  Mr.  Margolis) :  Was  such  a  service 
ever  inaugurate.?  A.     No.  it  was  not. 
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Q.  Now  at  the  top  of  page  3,  Mr.  Zafran,  of  the 
same  minutes  there  appears  the  statement,  '*We 
should  not  allow  anyone  through  our  lines  no  mat- 
ter what  the  pretense."  Do  you  remember  whether 
that  is  an  accurate  statement  or  a  complete  state- 
ment of  what  was  said  on  that  subject? 

Mr.  Ru))in :  Now,  if  the  Court  please,  we  renew 
our  objection  at  this  time  that  it  is  endeavoring  to 
vary  the  terms  of  a  written  instrument. 

The  Court:  No,  that  objection  is  not  good. 
Assume  you  had  a  written  confession  of  somebody 
and  it  was  introduced  in  evidence.  He  could  take 
the  witness  stand  and  say,  ''I  didn't  say  that,"  and 
it  would  be  admissible.  Now  these  were  all  admitted 
hero  as  admissions  against  interest. 

Mr.  Rubin:  If  your  Honor  please,  they  are  ad- 
mitted, this  particular  minute  is  a  minute  of  New- 
port Beach  unit. 

The  Court:  And  it  is  admissible  against  all  de- 
fendants as  an  admission  against  interest  for  what 
they  did  in  the  [3016]  nature  of  what  you  assert 
to  be  a  conspiracy. 

Mr.  Rubin:  That  is  correct.  It  is  admissible 
against  them  under  the  laws  of  conspiracy  because 
they  are  co-conspirators,  but  this  particular  docu- 
ment  

Mr.  Margolis:  Because  they  are  claimed  to  be 
co-conspirators. 

Mr.  Rubin :  Because  they  are  alleged  to  be  co- 
conspirators, that  is  correct — but  this  particular 
document  is  neither  a  confession  nor  a  statement  of 
Mr.  Zafran  personally. 
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The  Court:  It  is  an  admission  against  interest 
against  all  of  them,  therefore  anyone  who  is  present 
and  knows  what  happened  can  get  up  and  deny  that 
it  happened,  that  is  true,  or,  if  he  wishes,  he  can 
testify  as  to  it. 

Mr.  Rubin :  This  isn't  a  denial,  it  is  in  the  nature 
of  an  explanation  or  modification. 

The  Court:     Anyhow^,  it  is  admissible. 

Q.  (By  Mr.  Margolis)  :  Do  you  remember  the 
question  ? 

A.     I  wish  you  would  have  it  read. 

Q.     It  might  be  quicker  if  I  rephrased  it. 

Referring  to  the  language.  "We  should  not  allow 
anyone  through  our  line  no  matter  what  the  pre- 
tense," tell  us  what  was  said  on  that  subject. 

A.  Well,  in  the  first  place  the  wording  that  we 
should  not  allow  w^as  not  used  because  we  didn't  en- 
deavor to  stop  [3017]  anyone  other  than  to  ask 
their  cooperation,  and  what  was  said  on  that  subject 
w^as  that  anyone  who  wanted  to  go  through  the  lines, 
irrespective  of  our  asking  their  cooperation  not  to, 
that  any  pretense  that  they  may  give  to  the  picket 
captain  should  be  disregarded  and  let  it  go  at  that. 
Of  course  if  they  went  through,  that  was  their  busi- 
ness, they  went  through,  but  we  w^ouldn't  take  all 
and  every  pretense  for  going  through. 

The  Court:  Are  you  saying  now  what  was  said 
or  are  you  explaining  it? 

The  Witness :     No,  that  is  what  was  said. 

The  Court:     Who  said  this? 
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The  Witness:  It  was  said  during  the  course  of 
the  discussion. 

The  Court:     Who  said  it? 

The  Witness:  I  don't  know  exactly  who  said  it, 
but  I  know  that  this  is  what  had  been  said. 

Q.  (By  Mr.  Margolis)  :  Was  this  discussion 
participated  in  by  just  one  person  or  were  there 
several  people? 

A.  There  were  several  people  who  participated 
in  the  discussion.  I  remember  the  discussion  because 
it  was  of  a  vital  nature,  referring  to  people  going 
through  a  picket  line,  and  that  is  how  come  I  more 
or  less  remember  the  discussion  from  the  standpoint 
of  the  way  I  have  explained  it.  [3018] 

Q.  What  was  said  then  was  that  no  permission 
would  be  given  to  go  through  under  any  pretense, 
is  that  right?  A.     That  is  right. 

Q.  Now  during  the  course  of  the  strike  was  any 
boat  stopped  from  getting  fuel  or  supplies'? 

¥r  *  * 

The  Witness:  I  know  of  no  boats  that  were 
stopped. 

Q.  (By  Mr.  Margolis) :  Were  you  generally 
familiar  with  the  situation  during  the  strike? 

A.     Definitely. 

Q.  Now  Government's  Exhibit  214,  which  is  the 
strike  committee  minutes  of  June  4,  1946,  there  ap- 
pears a  reference  to  a  motion  to  contact  Joe  Harris 
at  Union  Ice  Company,  Terminal  Island,  and  he  be 
asked  to  honor  our  clearance  cards  and  not  to  de- 
liver ice  to  any  fresh  fish  boat  who  doesn't  have  one. 


Allied  Workers,  et  al.  vs.  U.  S.  A.  1561 

(Testimony  of  Gilbert  Zafran.) 

I  will  ask  you  whether  or  not  any  action  was  taken 

with  regard  to  carrying  out  that  motion. 

A.     To  my  knowledge,  no  action  was  taken. 

*  *     * 

Q.     (By  Mr.  Margolis)  :     Were  you  generally  in 

charge  of  the  activities  that  were  being  conducted? 

*  *     * 

The  Witness:     Yes. 

Q.  (By  Mr.  Margolis)  :  Were  you  given  in- 
formation by  the  members  of  the  activities  in  which 
they  engaged?  A.     That's  right. 

Q.  Did  you  ever  hear  of  any  action  being  taken 
in  connection  with  this  matter? 

A.     I  didn't  hear  of  any. 

Q.  Do  you  know  of  any  boat  not  getting  ice  on 
account  of  any  action  taken  by  the  union  ? 

A.     As  I  testified  before,  no. 

Q.  Mr.  Zafran,  I  want  to  direct  your  attention 
to  Defendants'  Exhibit  W-1,  being  the  letter  dated 
June  28,  1946,  [3020]  sent  to  the  San  Pedro  fish 
dealers,  and  also  to  other  fish  dealers,  with  regard 
to  the  termination  of  the  strike.  Do  you  recall  that 

letter? 

*  *     * 

A.     Yes. 

*  *     * 

Q.  (By  Mr.  Margolis)  :  Following  the  sending 
out  of  this  letter,  was  delivery  of  fish  to  San  Pedro 
and  Newport  dealers  who  had  theretofore  been 
picketed  resumed?  A.     Yes. 

Q.     When  was  that  done? 
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A.  Tlie  fishing  in  San  Pedro  was  resumed  on 
July  1st. 

Q.  When  was  it  resumed  in  Newport '?  Well,  the 
delivery  of  fish  in  San  Pedro  was  resumed  then? 

A.  The  pickets  would  be  taken  off  as  of  that 
date,  and  fishing  could  be  resumed  then.  If  anyone 
had  fish  or  went  out  the  night  before  they  could 
unload  fish  that  morning  at  the  markets. 

Q.  When  were  the  pickets  removed  from  New- 
port Beach? 

A.  It  was  shortly  following  that  period.  I  don't 
know  the  exact  date,  but  it  was  a  short  time  fol- 
lowing that. 

Q.  Was  any  action  taken  by  the  miion  follow- 
ing that  with  regard  to  establishing  or  maintaining 

any  minimum  price?  A.     Yes.   [3023] 

*  *     * 

Q.     (By  Mr.  Margolis) :     What  was  done? 

*  *     * 

A.  There  was  a  man  hired  by  the  union  to  be 
at  the  fish  dock  at  all  times  to  endeavor  to  main- 
tain a  verbal  minimum  with  the  dealers.  If  I  might 
clear  that  up  a  little.  The  contracts  which  had  been 
in  existence  had  a  minimum  price.  Those  contracts 
which  had  been  signed  had  a  minimum  price,  and 
we  wanted  to  establish  that  particular  minimum. 
The  man  on  the  dock  was  going  to  endeavor  to  get 
that  minimum  price  for  our  members  with  the 
dealers,  and  that  is  the  action  which  was  taken  by 
us  to  maintain  those  minimums. 
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Q.  (By  Mr.  Margolis)  :  What  happened  with 
regard  to  it! 

A.  It  lasted  for  a  couple  of  days  and  it  gradually 
broke  down  to  a  point  where  there  was  no  use  of 
having  a  man  on  the  dock  because 

Mr.    Rubin:     Just    a  moment,    if    your    Honor 
please.  The  rest  of  this  calls  for  a  conclusion. 

The  Court:     That  is  a  conclusion. 

Q.  (By  Mr.  Margolis)  :  The  prices  were  not 
maintained,  is  that  right? 

A.     That  is  right. 

The  Court:  You  mean  the  dealers  didn't  pay  the 
same  prices? 

The  Witness:  I  mean  they  didn't  pay  the  mini- 
mums  which  [3024]  our  agent  asked  to  be  paid  to 
the  men 

The  Court :  You  mean  all  dealers  didn  't  say  they 
would  pay  the  same  minimum,  is  that  what  you 
mean? 

The  Witness:  I  mean  that  all  dealers  did  not 
pay  the  minimum. 

The  Court:  Different  dealers  paid  different 
prices  ? 

The  Witness:  No,  sir;  they  all  paid  the  same, 
but  they  didn't  pay  the  minimum. 

The  Court :  They  all  paid  the  same  but  they  all 
paid  less? 

The  Witness:     That's  right. 

The  Court:  Than  this  price  which  you  endea- 
vored to  establish  as  a  minimum? 

The  Witness:     That's  right. 

The  Court:     All  right. 
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Q.  (By  Mr.  Margolis)  :  Mr.  Zafran,  I  want 
to  direct  your  attention  for  a  moment  to  Govern- 
ment's Exhibit  208,  which  is  the  minutes  of  the 
strike  committee  meeting  of  Local  36  for  May  31, 
1946,  and  particularly  the  publicity  committee  re- 
port saying,  ''Letters  have  been  drawn  up  and  will 
be  distributed."  Will  you  state  what  letters  are  re- 
ferred to  there,  if  you  know? 

A.  The  letters  referred  to  in  that  instance  are 
the  letters  which  were  going  to  be  distributed  to  the 
various  boats  in  the  harbor  area  telling  them  what — 

The  Court:     Are  they  in  evidence  here,  counsel? 

*  *     * 

Q.  (By  Mr.  Margolis) :  Were  those  letters 
kept?  A.     I  don't  think  they  were  kept. 

Q.  This  was  something  that  was  distributed 
around  ?  A.     Yes. 

Q.     You  know  what  it  was,  however? 

A.  It  was  simply  stating  there  was  a  strike  in 
effect  and  we  desired  their  co-operation,  and  words 
along  that  line.  The  committee  or  the  members  were 
going  to  distribute  these  letters  to  the  various  fel- 
lows on  the  boats  so  they  knew  what  the  score  was. 

*  *     * 

Q.  Now,  Mr.  Zafran,  I  want  to  direct  your  at- 
tention to  Government's  Exhibit  228,  which  is  the 
strike  membership  minutes  of  Local  36  for  June  15, 
1946,  and  particularly  to  the  last  item  on  page  1  of 
that  exhibit:  "Question  of  jurisdiction  brought  up 
by  members,  whether  or  not  members  of  Local  33 
would  have  to  pay  fines,  etc.,  or  if  members  who  are 
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fishing  canneiy  fish  would  make  any  difference  re- 
garding payment  of  fines  and  picket  duty."  Now 
will  you  state  whether  that  was  all  that  was  said  or 
whether  that  accurately  reflects  what  was  said? 
The  Court:     Were  you  at  the  meeting?  [3029] 
The  Witness:     Yes,  I  was  definitely  at  the  meet- 
ing. 

*     *     * 

Mr.  Margolis:  ''iBrother  Jeff  Kibre,  Interna- 
tional secretary-treasurer,  points  out  that  all  small 
boat  fishermen  are  involved  whether  belonging  to 
another  local  or  fishing  for  canneries,  that  at  one 
time  or  another  they  will  be  fishing  market  fish, 
that  one  small  boat  problem  concerns  all  small  boats, 
that  there  should  be  no  jurisdictional  beef  as  be- 
tween locals  and  types  of  fish  at  this  time  when  co- 
operation is  so  needed,  that  fish  is  fish  and  a  prob- 
lem of  every  fisherman.  Furthermore  points  out 
that  the  dealers  are  waiting  for  albacore  to  show 
up  thinking  that  the  fishermen  will  go  hog-wild  and 
forget  about  the  strike,  that  this  is  exactly  what 
we  must  prepare  for,  get  a  program  in  motion  be- 
fore we  go  out  for  albacore  that  will  carry  the  strike 
through  to  a  victorious  finish  while  we  are  out  fish 
ing.  This  means  cooperation  from  all  boat  fisher- 
men. ' ' 

Q.  Now  in  addition  to  what  I  have  read,  was 
there  anything  else  said  on  that  subject? 

A.  What  vras  said  in  addition  to  that  was  that 
the  members  of  the  union,  all  members  of  the  imion 
were  involved  in  this  thing,  and  however  some  of 
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them  were  fishing  cannery  fish  and  some  were  fish- 
ing market  fish,  but  irrespective  of  that  that  all 
those  members  who  are  members  of  the  union  are 
involved  in  this  thing  and  we  should  all  work  to- 
gether on  this  question.  I  think  you  have  asked  an- 
other question  a  while  ago  about  purse  seines,  didn't 
you?  [3032] 

Q.  Well,  I  want  to  know  if  anything  at  all  was 
said  as  to  the  whole  thing  I  read.  It  was  broken  up 
into  two  parts.  Whether  or  not  members  of  Local 
33  would  have  to  pay  fines,  et  cetera,  was  one  of 
the  subjects  which  is  mentioned  here;  my  question 
includes  that  reference. 

A.  Well,  that  is  what  I  wanted  to  brii^g  out, 
because  I  believe  you  did  ask  it.  This  was  said  about 
the  purse  seines.  There  are  a  number  of  purse  seine 
boats,  small  purse  seines,  that  fish  fresh  market 
fish  a  good  portion  of  the  j^ear  and  at  this  time 

Q.     Are  those  members  of  Local  33? 

A.  They  are  members  of  33.  And  this  particular 
time  of  the  year  they  were  fishing  fresh  market  fish, 
so  it  was  pointed  out  that  in  view  of  the  fact  that 
this  dispute  was  affecting  all  fresh  market  fisher- 
men, irrespective  of  the  fact  that  they  Avere  members 
of  Local  33,  that  they  also  should  be  in  the  same 
position  as  members  of  Local  36  who  were  in  this 
thing  all  the  way.  That  is  what  we  said  with  refer- 
ence to  the  purse  seines. 

Q.  I  direct  your  attention  to  Government's  Ex- 
hibit 209,  being  a  letter  dated — copy  of  a  letter 
dated    July    9,    1946,    addressed    to    Dear    Brother 
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Haiiser,  and  signed  Gilbert  Zafran,  Secretary,  the 
first  paragraph  of  which  reads:  "As  you  have 
noticed  in  the  minutes  of  our  last  central  execu- 
tive board  meeting  a  motion  was  passed  that  a 
letter  be  sent  to  all  [3033]  dealers  who  have  not  as 
yet  signed  an  agreement  or  agreed  to  recognize  the 
union  as  the  bargaining  agent  for  the  fishermen.  I 
am  enclosing  a  letter  which  I  have  drafted  up  for 
that  purpose  and  had  checked  by  the  attorney  for 
any  damaging  language."  What  letter  was  referred 
to  in  that  paragraph  *? 

A.  That  was  the  letter  in  which  we  asked  the  co- 
operation of  the  Santa  Barbara  dealers  on  the  basis 
of  minimum  prices,  and  we  wanted  them  to  go  along 
with  the  union's  policy  of  minimum  prices  in  the 
Southern  California  area. 

Q.  I  think  that  letter  has  previously  been  re- 
ferred to  and  has  been  put  in  evidence.  Do  you 
remember  that  letter? 

A.     I  believe  it  has  been  read  to  the  jury. 

Q.  All  right.  But  it  is  the  one  to  the  Santa 
Barbara  dealers?  A.     Yes. 

Mr.  Rubin:  I  believe  it  is  210.  Is  this  the  letter 
you  want,  Mr.  Margolis? 

Q.  (By  Mr.  Margolis)  :  Is  this  the  letter  that 
you  referred  to?  This  is  Government's  Exhibit  210. 
No;  this  is  the  same  one. 

The  Court:     Well,  let's  move  on. 

*     *     * 

Mr.  Margolis:     I  want  to  tie  it  in,  your  Honor. 
Q.     (By  Mr.  Margolis):     Is  that  the  letter? 
A.     Yes,  I  believe  that  is  it. 
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Q.  There  was  some  testimony  about  a  conver- 
sation that  you  were  supposed  to  have  had  with  a 
Mr.  Naylor,  page  1602  and  3  of  the  transcript;  do 
you  recall  Mr.  Naylor  testifying?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  Mr. 
Naylor  ? 

A.  Yes,  I  did.  I  don't  recall  the  date,  but  it  was 
shortly  after  the  termination  of  the  strike. 

Q.  Mr.  Naylor  is  the  man  from  Newport  Beach, 
is  be  not? 

A.  It  was  in  relation  to  the  termination  of  the 
strike. 

Q.  Was  that  a  telephone  conversation  or  in 
person  ? 

A.     That  was  over  the  telephone. 

Q.  Will  you  tell  us  what  was  said  in  that  con- 
versation ? 

A.  He  asked  me  if  the  San  Pedro  boys  were 
going  to  go  fishing.  I  said  yes  they  were  on  the  basis 
of  this  letter  which  had  been  drafted  by  the  two 
attorneys,  that  is,  the  two  letters;  that  on  the  basis 
of  those  letters  we  were  going  to  go  fishing.  He  said 
if  the  Newport  dealers — that  is,  if  the  picket  lines 
in  Newport  were  going  to  be  removed.  I  said  they 
would  be  removed  on  the  same  basis  as  they  were 
here  in  relation  to  these  letters.  [3035] 

*       -x-       * 

Q.     Will  you  look  at  W-1? 

A.  (Examining  document)  This  is  the  letter 
that  I  am  referring  to  at  this  time. 
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Q.  It  was  shortly  after  that  letter  or  about  the 
time  of  the  sending  of  that  letter  that  you  had  the 
conversation,  is  that  correct? 

A.     Yes,  I  believe  so. 

Q.  Now  had  you  finished — I  don't  remember 
whether  you  had  finished  your  answer  about  the  con- 
versation or  not.  Had  you? 

A.  Wei],  no,  I  hadn't  expect  that  he  asked  me 
whether  or  not  we  were  going  to  remove  the  pickets, 
or  w^hat  we  were  going  to  do  with  the  Newport  sit- 
uation, and  I  said  that  would  be  ui^  to  the  Newport 
boys  as  to  what  they  were  going  to  do  down  there, 
as  I  recall  the  conversation  itself. 

Q.     Was  there  anything  else  said?   [3037] 

A.     Not  substantially  that  I  can  recall. 


Cross-Examination 
By  Mr.  Dixon : 

Q.  Mr.  Zafran,  are  you  employed  by  anyone 
else  other  than  Local  36? 

A.     I  am  not. 

Q.  Have  you  been  employed  by  anyone  else 
other  than  Local  36  during  the  last  two  or  three 
years  while  you  have  been  business  agent  of  Local 
36? 

A.     Not  since   I  have  been  business   agent,   no. 

Q.  How  long  have  you  been  business  agent  of 
Local  36?  A.     Since  June  of   '45. 

Q.     June  of  '45?  A.     Yes. 
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Q.     Since  that  time  you  liave  been  employed  ex- 
clusively by  Local  36,  is  that  rights 

A.     That  is  right. 

Q.     Prior  to  that   time  were  you   employed  by 
anyone  else  other  than  Local  36 '?  A.     Yes. 

Q.     By  whom? 

A.  I  was  working  for  the  California  Marine 
Curing  and  Packing  Company. 

Q.     In  what  capacity?  [3038] 

A.     Warehouse  foreman  and  contact  man. 

Q.  Were  you  working  for  Local  36  parttime  at 
that  time?  A.     No. 

Q.  Were  you  working  for  Local  36  in  an  official 
capacity  at  all  during  that  time? 

A.     Definitely  not. 

Q.  So  that  your  official  connection  with  Local 
36  dates  from  July  of  1945,  is  that  coiTect? 

A.     That  is  right. 

Q.  Now,  Mr.  Zafran,  I  believed  you  testified 
that  you  were  among  those  members  of  the  com- 
mittee from  the  union  that  present  contract  Exhibit 
2  to  Mr.  Ross  in  the  latter  part  of  May  1946,  is 
that  correct?  A.     That  is  right. 

Q.     I  believe  you  testified  that  Mr.  Ross  told  you 

that  he  could  not  and  would  not  sign  the  contract 

presented  to  him  because  of  this  indictment  that 

you  have  described,  is  that  correct? 

A.     That  is  right. 

*     *     * 

Q.     After  Mr.  Ross  had  told  you  that  he  could 
not  and  [3039]  would  not  sign  the  contract,  did  you 
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state  to  Mr.  Ross  that  "Ways  and  means  would  be 

found  to  compel  us  to  sign  that  contract'"? 

A.     I  made  no  such  statement. 

Q.  Did  you  make  any  statement  to  Mr.  Ross 
comparable  to  that  effect? 

A.     Positively  not. 

Q.  What  other  conversation  with  reference  to 
his  signing  the  contract  did  you  have,  if  any,  other 
than  what  you  have  described? 

A.  The  only  conversation  that  we  had  with  re- 
lation to  the  contract  was  that  we  try  to  convey  our 
position  to  him  and  show  the  fairness  of  the  agree- 
ment and  try  to  endeavor  to  get  him  to  see  our  side 
of  it  and  decided  it  on  the  ground. 

Q.  Was  that  after  he  told  you  he  couldn't  and 
w^ouldn't  sign  the  contract? 

A.     We  started  out  before  and  after. 

Q.  Now  you  were  also  with  the  committee  that 
presented  the  contract  Exhibit  3  to  Mr.  Vital ich, 
were  you?  A.     That  is  right. 

Q.  And  do  you  recall  your  conversation  with 
Mr.  Vitalich  at  the  time  you  presented  the  contract 
to  him?  A.     Yes. 

Q.  Did  you  tell  Mr.  Vitalich  at  that  time,  '^Well, 
read  it  and  sign  it;  I  will  pick  it  up,"  referring  to 
the  contract  [3040]  Exhibit  3  ? 

A.     Not  in  those  words. 

Q.  Did  you  have  any  conversation  with  him 
which  was  substantially  to  that  effect,  Mr.  Zafran? 

A.     It  wouldn't  be  substantially  to  that  effect;  no. 
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Q.  Now  you  were  on  the  committee  that  pre- 
sented the  contract  to  Mr.  Demegiio,  were  youf 

*  *     * 

A.     Yes.  [3041] 

*  *     * 

Q.  Mr.  Zafran,  did  you  say  to  Mr.  Demegiio  at 
the  time  you  presented  him  with  the  contract,  **You 
look  it  over,  look  it  over  and  sign  it,  and  then  we 
will  pick  it  up'"? 

A,     Not  in  those  words,  we  didn't  say  it. 

Q.     Now  did  you  tell  him  anything  to  that  effect? 

A.     Well,  you  could  construe  it  as  that;  yes. 

Q.  Can  you  recall  the  substance  of  the  words 
that  you  used  at  the  time  you  handed  the  contract 
to  Mr.  Demegiio?  A.     Yes. 

Q.     Was    it    different   from    what    I    have    just 

stated  ? 

*  *     * 

The  Witness:  Yes,  it  is  different  from  the  way 
that  you  just  read  it. 

Q.  (By  Mr.  Dixon)  :  Can  you  recall,  and  will 
you  now  state  to  the  jury,  what  you  claim  you  told 
Mr.  Demegiio  at  the  time  you  gave  him  the  contract  ? 

A.  Yes.  We  gave  him  the  contract,  as  we  did  to 
all  [3042]  other  dealers,  and  we  discussed  it. 

Q.  I  am  asking  you  now  what  you  said  to  Mr. 
Demegiio  at  the  time  you  gave  him  the  contract. 

A.     That  is  what  I  am  trying  to  tell  you. 

Q.     Just  tell  me  that,  please. 

The  Court:  Just  say  what,  in  substance,  was 
said. 
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The  Witness:  We  asked  Mr.  Demeglio,  we  gave 
Mr.  Demeglio  the  contract  and  asked  him  to  look  it 
over,  and  he  started  to  read  it,  and  we  went  into 
the  discussion  with  him,  as  we  had  with  the  other 
dealers,  and  he  said,  "Well,  I  will  have  to  look  this 
over  because  I  have  partners  and  we  will  want  to 
check  the  thing  over  and  we  will  let  you  know." 

I  said,  "All  right.  You  look  it  over  and  we  will  be 
back  and  pick  it  up." 

Q.  (By  Mr.  Dixon)  :  So  that  after  Mr.  Deme- 
glio had  looked  it  over  you  told  him  you  would 
be  back  to  pick  it  up,  is  that  corrects 

A.     Yes. 

Q.  And  did  you  mean  when  you  came  back  to 
pick  it  up  that  you  would  come  back  to  pick  up  the 
signed  contract? 

A.     If  it  was  signed. 

Q.  Mr.  Zafran,  you  were  a  member  of  the  com- 
mittee which  passed  on  clearance  cards  that  you 
have  heard  described  here  many  times  during  the 
course  of  this  trial,  were  you? 

A.     I  was  not  a  member  of  that  committee. 

Q.  Well,  as  business  agent  of  Local  36  there  was 
a  clearance  card  system  that  was  used  during  the 
course  of  this  so-called  strike  in  June  of  1946, 
wasn't  there?  A.     There  was. 

Q.  And  it  is  a  fact,  is  it  not,  Mr.  Zafran,  that 
non-members  of  Local  36  secured  these  clearance 
cards  from  the  union,  isn't  it?  A.     Yes. 

Q.  And  at  the  time  these  cards  were  secured, 
can  you  state  whether  or  not  they  were  granted 
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unless  the  person  securing  the  card  had  done  picket 

duty  for  the  union? 

A.  The  clearance  cards  were  granted,  to  my 
knowledge,  whether  or  not  he  did  picket  duty. 

Q.  Do  you  say  that  any  fisherman,  then,  could 
merely  get  a  clearance  card  from  your  union  by 
coming  in  and  asking  for  it  and  nothing  else,  is 
that  correct?  A.     That  is  not  correct.  [3044] 

Q.     Is  that  a  fact? 

A.     That  is  not  correct. 

<J.  What  other  requirements  were  there  for  a 
non-member  to  get  this  clearance  card  to  fish? 

A.  If  a  non-member  came  in  to  get  a  clearance 
card,  he  came  in  asking  for  a  card;  we  told  him 
what  our  position  was,  what  was  required  of  the 
members  of  our  organization,  and  if  he  wishes  to 
comply,  that  we  expected  him  to  do  the  same,  and 
if  he  did  that,  then  he  would  say,  "Well,  I  will 
picket,"  '"T  am  going  to  picket,"  and  he  would  give 
the  picket  captain,  or  whoever  was  on  the  registra- 
tion committee,  the  time  that  he  said  he  would,  and 
a  clearance  card  was  issued.  Whether  or  not  he 
picketed  was  something  that  was  determined  later. 
But  he  was  on  or  a  picket  time,  and  either  he  showed 
up  or  he  didn't.  That  was  something  that  was  deter- 
mined later  by  the  card  itself. 

Q.  Do  you  know  as  a  fact  whether  any  of  these 
clearance  cards  were  given  to  any  non-members 
except  those  who  picketed? 

A,     That  I  can't  say. 

Q.  Well,  you  were  business  agent  of  the  union, 
were  you  not? 
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A.     Yes,  but  I  didn't  check  every  picket  card. 

Q.  If  there  was  any  such  cards  that  were  given 
to  non-members  who  did  not  picket,  would  you 
know  of  them? 

A.  Not  at  this  time,  I  wouldn't.  I  wouldn't 
know  at  [3045]  that  time. 

Q.     You  wouldn't  know  at  that  time? 

A.    No. 

Q.     As  far  as  you  know,  then,  of  your  own  per- 
sonal knowledge  all  of  the  non-members  who  got 
clearance  cards  did  picket  duty,  is  that  correct? 
A.     So  ar  as  I  know. 

Q.  After  these  non-members  secured  the  clear- 
ance card  were  they  told  by  you  or  anyone  in  the 
union,  to  your  knowledge,  as  to  where  the  fish  that 
they  caught  could  be  sold  ? 

A.  We  didn't  tell  any  of  them  where  the  fish 
could  be  sold.  We  told  them  who  had  signed  the 
agreement  and  what  our  position  was. 

Q.  And  you  indicated  to  the  non-members  who 
got  these  clearance  cards  that  the  signing  dealers 
were  the  ones  to  whom  the  fish  could  be  sold  when 
caught  by  the  fishermen,  is  that  correct? 

A.  The  signing  dealers,  as  far  as  we  were  con- 
cerned we  were  selling  our  fish  to  them,  yes. 

Q.  I  will  hand  you  what  is  known  as  Govern- 
ment's Exhibit  203,  already  in  evidence,  and  ask  you 
to  examine  the  same  and  state  to  the  court  and  the 
jury  whether  you  sent  that  letter  to  the  person 
named  as  the  addressee  therein. 
A.     This  appears  to  be  the  one  I  did  send. 
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Q.  (By  Mr.  Dixon)  :  It  is  a  fact,  is  it  not,  Mr. 
Zafran,  as  stated  in  Government's  Exhibit  203,  that 
you  had  already  decided  on  May  17,  1946,  that  the 
contract,  Exhibit  3,  would  be  presented  to  each 
dealer  in  the  Southern  California  area,  and  that 
they  would  be  given  48  hours  to  sign  the  contract, 
and  that,  quote,  "If  the  contracts  are  not  signed  by 
7:00  a.m.  Wednesday  we  will  estalDlish  picket  lines 
and  stop  all  fishing  for  fresh  fish  in  Southern  Cali- 
fornia,'* end  quote"? 

*     *     * 

A.     No. 

Q.  (By  Mr.  Dixon)  :  Do  you  mean  that  had 
not  been  decided  at  the  time  you  sent  this  letter  to 
your  president  of  the  International  Fisherman  & 
Allied  Workers  of  America  on  May  17th? 

A.     That  was  not  definitely  decided  on  May  17th. 

The  Court:  You  mean  it  had  not  been  previ- 
ously decided? 

The  Witness :  It  had  not  been  definitely  decided 
by  all  that  these  agreements  were  going  to  be  sent 
to  everyone.  It  was  a  tentative  agreement  that  we 
had  agreed  on,  but  the  way  it  was  put  here  it  is  a 
definite  decision.  The  decision  was  not  definite  on 
May  17th.  However  we  did  inform  the  president 
of  the  International  that  this  action  was  going  to 
be  taken  if  such-and-such  wasn't  done. 

But  that  wasn't  a  definite  decision,  and  other 
decisions  were  made  following  that  which  were  de- 
finite. 
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GEORGE  KNOWLTON 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  tirst  duly  sworn,  was  examined 
and  testified  as  follows: 

*     *     * 

Direct  Examination 
By  Mr.  Andersen : 

Q.     Your  name  is  George  Knowlton  and  you  are 
one  of  the  defendants  in  this  case  ? 

A.     Yes,  sir. 

Q.  You  are  a  fisherman  by  trade  and  occupation, 
are  you?  A.     Yes,  sir. 

Q.     Will  you  speak  louder  so  we  can  all  he^r  you  ? 

A.     Yes,  sir. 

Q.     You  own  a  fishing  vessel,  don't  you? 

A.     Yes,  sir. 

Q.  And  is  the  name  of  that  fishing  vessel  the 
America  II?  A.     America  No.  2,  II,  yes. 

Mr.  Andersen:  I  assume  it  may  be  stipulated 
that  was  the  fishing  vessel  that  was  shown  in  the 
motion  picture  here  the  other  day? 

Mr.  Rubin:  We  will  be  glad  to  stipulate  to  that. 
So  stipulated. 

Q.     (By  Mr.  Andersen) :     You  are  the  man  who 

smokes  a  cigar  all  the  time 

A.     Except  in  court. 

Q.     on  the   bridge?    By   the   way,   to   refer 

again  to  that  fishing  vessel  briefly,  is  that  a  typical 
fishing  trip? 

A.     For  wintertime  it  is  a  typical  fishing  trip. 
Q.     How  long  have  you  been  engaged  in  the  fish- 
ing industry  ? 
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A.  Well,  I  have  been  engaged  since  1919.  Con- 
timiously  since  1922,  but  I  have  been  in  it  since  1919. 

Q.  From  1922  or  1919,  whichever  date  it  is,  have 
you  been  continuously  engaged  in  the  fishing  in- 
dustry in  this  area? 

A.  Well,  except  for  small,  short  periods  of  time, 
you  might  say  two  or  three  months  at  a  time,  yes. 

Q.     Well,  fishing  has  been  your  chief  occupation'? 

A.  It  has  been  my  entire  occupation.  What  I 
mCfLn  by  that  is  I  do  not  always  fish  around  this 
area.  I  might  fish  out  of  some  other  locality.  [3050] 

Q.     What  other  locality  do  you  fish  out  of? 

A.  Well,  it  is  according  to  the  type  of  fishing. 
It  possibly  could  be  any  port  on  the  Pacific  Coast. 

The  Court :  You  mean  you  have  fished  out  of  all 
ports  on  the  Pacific  Coast? 

The  Witness:  Most  of  the  ports  on  the  Pacific 
Coast. 

The  Court:     Most  all  of  them? 

The  Witness:     Yes. 

The  Court:  You  have  fished  out  of  other  ports, 
too? 

The  Witness:     Yes. 

Q.  (By  Mr.  Andersen)  :  Have  you  always 
owned  your  own  boat  or  have  you  worked  as  a  boat 
puller  ? 

A.     I  have  worked  as  a  boat  puller. 

Q.     How  long  did  you  work 

The  Court:  All  right.  Boat  puller.  That  is  a 
new  one  on  us.   What  is  a  boat  puller? 
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The  Witness:  That  is  a  trade  name  for  a  crew 
member. 

The  Court :     Who  does  not  own  his  boat  ? 

The  Witness :     Yes,  sir. 

The  Court :     Or  any  interest  in  a  boat  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Andersen) :  How  long  did  you 
work  as  a  crew  member? 

A.     Well,  it  was  different  times.  I  worked  around 

'22   [3051]  and   '23  as  a  crew  member,   I  believe, 

somewhere  in  that  time.   It  is  such  a  long  time  ago 

it  is  pretty  hard  to  tell  accurately. 

*     *     * 

Q.     You  bought  your  first  boat  about  what  time? 

A.    About  '23,  I  believe. 

Q.  And  since  1923  have  you  operated  your  own 
boats  ar  have  you  worked  as  a  crew  member? 

A.  I  have  done  both.  I  have  operated  my  own 
boats  or  have  you  worked  as  a  crew  member? 

Q.  You  bought  your  first  boat  in  1922.  How 
long  did  you  operate  that  boat? 

A.     I  believe  two  or  three  years. 

Q.  Then  did  you  sell  it  or  trade  it  in  on  another 
one?  A.     I  sold  it. 

Q.  Then  did  you  buy  another  boat  or  did  you 
work  as  a  crew  member. 

A.  Another  fellow  and  myself  went  in  partners 
on  a  boat. 
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Q.  From  1922,  when  you  purchased  your  first 
vessel,  or  boat  rather,  how  many  of  tlie  intervening 
years  have  you  fished  as  a  crew  member  rather  than 
boat  owner? 

A.  I  would  say  not  more  than  a  total  of  two 
years. 

Q.     The  rest  of  the  time  as  a  boat  owner? 

A.     Yes,  sir. 

Q.     Your  first  vessel,  how  much  did  it  cost? 

A.     $250,  approximately. 

Then  you  went  in  with  Charlie  Taylor  and 
bought  a  second  boat  thereafter  ?  A.     Yes,  sir. 

What  did  that  vessel  cost? 
I  believe  it  was  around  $800. 
How  long  did  you  fish  on  that  boat? 
I  believe  it  was  about  a  year  and  a  half. 
About  that  time  did  you  also  fish  or  work  as 
a  fishing  captain  on  other  vessels? 

A.  At  that  time  we  lost  that  boat,  it  was  blown 
up,  and  we  had  no  more  boat  so  I  operated  another 
boat  as  a  fishing  captain. 

Q.  And  as  a  fishing  captain  in  the  fresh  market 
fleet  or  in  another  fleet? 

A.  At  that  time  there  was  no  local  cannery  fish, 
it  was  all  fresh  fish  markets.  [3053] 

Q.     How  long   did  you  work  as  a  fishing  captain? 

A.     One  year. 

Q.  By  the  way,  that  simply  means  the  captain 
of  a  fresh  fish  market  ])oat,  isii't  that  correct? 

A.     Yes. 

Q.     How  long  did  you  work  in  that  manner? 

A.     That  was  one  year. 


Q 

A 

Q 

A 
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Q.     Then  you  Ijought  another  boat,  did  you  ? 

A.     Yes,  sir. 

Q.     And  what  the  size  of  it? 

A.     Fifty-four  foot  boat. 

Q.     What  did  it  cost? 

A.  The  original  cost  was  $3,000,  that  is,  that  is 
what  I  paid  for  it,  was  $3,000. 

The  Court:     A  new  boat? 

The  Witness:     No,  old  boat. 

Q.  (By  Mr.  Andersen)  :  How  long  did  you  use 
that  boat?  A.     About  six  years. 

Q.     What  happened  to  it  ? 

A.  Well,  I  made  a  down  payment  of  $1,000  on 
it  and  during  the  six  years  I  operated  it  and  paid 
an  average  of  $250  a  year  on  it.  At  the  end  of  the 
six  years,  interest  and  insurance  had  accumulated 
up  to  $3,400,  so  I  turned  it  back  to  the  cannary. 

Q.     What  cannery  was  that? 

A.     That  was  Van  Camp  cannery. 

Q.  Then  after  you  turned  that  vessel  back  to 
the  cannery  did  you  again  work  as  a  fishing  captain  ? 

A.  For  part  of  a  year;  I  can't  tell  you  exactly 
how  long. 

Q.     Then  you  bought  another  boat,  did  you  ? 

A.     Then  I  bought  another  boat. 

Q.     That  was  in  about  1935  or  '36?  A.     1936. 

Q,     What  sort  of  a  boat  was  that? 

A.  That  is  the  present  boat  I  have,  the  Amer- 
ica II. 

Q.  What  is  the  usual  size  of  the  crew^  on  that 
boat? 
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A.  It  varies  according  to  the  season.  In  winter- 
time it  is  generally  a  3-man  crew;  in  the  summer- 
time from  5  to  6. 

The  Court:     What  is  the  size  of  the  boat? 

The  Witness:     Forty-five  feet. 

Q.     (By  Mr.  Andersen) :     How  big  is  it? 

A.     Forty-five  feet  long. 

Q.     How  much  did  you  pay  for  it? 

A.     The  price  was  $2,500. 

The  Court:     When? 

The  Witness:     In  1936.  [3055] 

Q.  (By  Mr.  Andersen) :  You  bought  it  in  1935 
for  $2,500?  A.     1946. 

Q.     How  much  do  you  still  owe  on  it? 

Mr.  Rubin :  That  is  objected  to  as  immaterial,  if 
your  Honoi-  please. 

The  Couit :  I  do  not  think  it  is  material,  counsel. 
Objection  sustained. 

Q.  (By  Mr.  xindersen) :  With  respect  to  the 
maintenan<?e  of  the  vessel,  I  assume  that  you  main- 
tain it  in  the  same  general  nature  that  has  been 
heretofore  mentioned,  is  that  correct? 

A.     Yes. 

Q.  Of  course  when  you  fish,  this  vessel  gets  a 
share  of  the  fish  in  the  same  manner  that  has  been 
testified  here  by  other  men  who  own  boats  ? 

A.     Yes. 

Q.     There  is  no  diiference,  is  there? 

A.     No  difference.   [3056] 
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Q.  Approximately  how  many  months  of  the  year 
is  the  vessel  laid  up  during  which  time  you  are  re- 
pairing it  and  readying  it  for  fishing  voyages'? 

A.  Well,  we  change  different  operations  so  much 
that  I  should  say  between  two  and  three  months  of 

the  year. 

*     *     * 

Q.     During  that  time  do  you  work  on  the  vessel? 

A.     Yes. 

Q.  Now  with  respect  to  the  sale  of  fish,  do  you 
recall  these  fishing  tags?  A.     Very  well. 

Q.  Those  are  photostatic  copies  of  them. .  Every 
time  you  deliver  fish  to  a  fish  market  you  of  course 
get  fish  tickets  of  that  general  nature,  do  you  ? 

A.     Yes. 

Q.  And  those  tickets  are  the  tickets  that  are 
usually  used  as  the  medium  through  which  you  are 
paid,  that  [3058]  is,  you  are  paid  according  to  the 
price  shown  on  the  fish  tickets,  is  that  correct? 

A.     That  is  correct. 

Q.  Now  during  the  tnany  that  you  have  been 
selling  fish  to  the  fish  dealers  at  San  Pedro  on  a 
day-by-day  basis,  and  regardless  of  which  dealer  on 
the  dock  there  at  San  Pedro  to  whom  you  sell  the 
fish,  has  there  ever^  been  any  variation  in  the  price 
paid  to  you  for  a  particular  type  of  fish? 

Mr.  Rubin:  Just  a  moment.  If  your  Honor 
please,  that  is  objected  to  as  completely  immaterial 
and  was  the  subject  of  your  Honor's  instruction  to 
the  jury  this  morning. 
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The  Court :  Yes.  We  have  gone  over  that  before. 
The  objection  is  sustained. 

Q.  (By  Mr.  Andersen) :  Were  you  ever  on  the 
picket  line  at  a  time  when  Mr.  Vitalich,  one  of  the 
witnesses  who  testified  here  earlier,  was  present? 

A.  No,  I  was  never  on  the  picket  line  when  Mr. 
Vitalich  was  around. 

Q.  Did  you  ever  have  any  conversation  with  him 
at  all  at  any  time  w^hen  you  were  on  a  picket  line? 

A.     I  was  not  on  the  picket  line. 

Q.  Did  you  ever  have  a  conversation  with  him 
during  the  period  of  the  strike? 

A.  I  may  have.  I  believe  that  I  was  present  at 
one  of  [3059]  the  meetings  that  he  was  at.  That 
is  the  only  time  it  could  have  been. 

Q.  Did  you  personally  have  any  conversation 
with  him?  A.     No,  not  personally. 

The  Court:     What  was  his  name? 

The  Witness:     Vitalich. 

The  Court:     Didn't  you  ever  sell  him  any  fish? 

The  Witness:     Oh,  yes;  I  have  sold  him  fish. 

The  Court:  When  you  say  you  have  never  had 
any  conversation  with  him,  you  mean  during  the 
strike  ? 

The  Witness:     During  the  strike. 

Q.  (By  Mr.  Andersen) :  Do  you  know  a  man 
named  Castagnola? 

A.  I  know  several  Castagnolas.  If  you  are  re- 
ferring to  the  one  that  testified  on  the  stand,  yes. 

Q.  Do  you  recall  having  a  conversation  with  Mr. 
Castaglona  ? 
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A.     I  can  remember  Mr.  Castaglona  coming  to  me 
and  asking  my  advice  on  the  situation. 
Q.     Do  you  recall  when  that  was? 
A.     Not  definitely. 

Q.  Do  you  recall  any  conversation  that  you  had 
with  him  and  who  was  present? 

A.  No.  I  believe  there  was  some  other  members 
of  the  strike  committee  there.  I  could  not  name 
them.  The  conversation  was  what  he  could  do  to  get 
to  go  fishing. 

Q.     Just  what  did  he  say  to  you  ? 
A.     I  cannot  quote  him. 
Q.     Substantially. 

A.  He  asked  what  to  do  to  get  a  clearance 
permit. 

Q.     What  did  you  tell  him? 
A.     I  told  him  that  it  would  have  to  be  taken  up 
with  the  committee. 

Q.  Did  you  say  anything  else  to  him  at  all? 
A.  That  was  practically  all  there  was  to  say. 
Q.  Do  you  know  a  witness  named  Stagnaro? 
A.     Yes,  sir. 

Q.  How  long  have  you  known  him? 
A.  Well,  I  believe  as  long  as  he  has  been  fishing 
in  San  Pedro.  I  couldn't  say  how  long  because  it 
was  quite  a  number  of  years,  at  least  10  or  12  years. 
Q.  Did  you  always  get  along  with  him  all  right? 
A.     Very  friendly. 

Q.     And  during  the  period  of  the  strike  did  you 
have  a  conversation  with  him  ? 


1586  Local  36,  Int^l  Fishermen  cmd 

(Testimony  of  George  Knowlton.) 

A.  The  way  I  remember,  the  circumstances  were 
almost  identical  with  Mr.  Castagnola,  and  the  con- 
Yersation  was  just  about  identical. 

*         *         •X' 

Q.  In  any  event,  your  conversation  with  Stag- 
naro  was  a  friendly  one,  on  a  friendly  basis,  was  if? 

A.     Yes. 

Q.     Do  you  know  the  witness  Falcone? 

A.     Yes.  [3062] 

Q.  Did  you  have  any  conversation  with  him  dur- 
ing the  period  of  the  strike  ?  It  is  at  page  893. 

A.     Practically  the  same  conversation. 

Q.     Just  repeat  it,  please. 

A.  Well,  he  asked  me  what  would  be  the  pro- 
cedure to  get  a  clearance  permit,  and  I  told  him  he 
would  have  to  go  before  the  application  committee 
and  have  it  passed  on. 

Q.  Did  you  also  have  conversations  of  the  same 
general  nature  with  the  witness  named  Guglielmo? 

A.  I  presume  I  did.  I  know  all  the  fishermen 
that  were  on  the  stand  here,  but  their  names  baffle 
me  at  times. 

Q.     And  also  with  a  witness  named  Bregante? 

A.     Yes. 

Q.     Also  a  witness  named  Vestal?  A.     Yes. 

Q.     Also  a  witness  named  Tufts'?  A.     Yes. 

Q.  With  respect  to  Bregante,  Guglielmo  and 
Vestal  were  the  conversations  substantially  the 
same?  A.    All  except  with  Vestal 

Q.     How  long  had  you  known  Vestal? 

A.     I  should  say  about  four  or  five  years. 
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Q.  What  was  the  conversation  you  had  with 
him  ? 

A.  It  was  on  somewhat  the  same  order.  He  asked 
me  my  opinion.   I  gave  him  my  opinion.  [3063] 

Q.  Vestal's  testimony  is  at  page  994  in  the  rec- 
ord.  What  did  he  say  to  you? 

A.  He  was  working  in  the  cannery  at  the  time 
and  he  said  he  would  be  unable  to  go  on  the  picket 
line  I  remarked  that  he  wasn't  working  24  hours  a 
day  and  he  could  go  on  nighttime  picket  line  if  he 
wanted  to,  if  he  wanted  to  work  with  us. 

Q.  Well,  at  that  time  did  you  say  to  him  that 
he  should  do  picketing  otherwise  he  wouldn't  be 
able  to  go  out  and  fish? 

A.     I  definitely  did  not  say  that. 

*     *     * 

Q.  Was  your  conversation  with  Mr.  Tufts  sub- 
stantially the  same  as  with  Bregante  and  Falcone? 

Mr.  Andersen:     1016. 

A.  My  conversation  with  Mr.  Tufts  was  entirely 
in  a  different 

Q.  (By  Mr.  Andersen)  :  When  and  where  did 
you  have  your  conversation  with  him? 

A.  Johnny  and  myself  had  arguments  —  I 
wouldn't  say  arguments,  but  discussions  on  union 
problems  off  and  on  in  different  localities,  and  I 
believe  the  last  discussion  was  over  near  the  South- 
ern California  Cannery. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Tufts— this  is  at  the  bottom  of  1016  and  1017  of  the 
record — wherein  you  told  him  that  he  wouldn't  be 
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able  to  buy  ice  unless  he  [3064]  co-operated  with 

tjie  union.  A.     Not  exactly  that. 

Q.  What  did  you  tell  him  that  was  in  relation  to 
that? 

A.  I  believe  I  told  him  that  there  was  possibili- 
ties of  the  strike  went  long  enough  that  it  could  go 
to  that  extreme.  But  I  did  not  tell  him  definitely  that 
ihi\t  was  a  fact. 

Q.  With  respect  to  gasoline,  did  you  tell  him 
that  he  would  not  be  able  to  buy  any  gasoline  if  he 
did  not  co-ox)erate  with  the  union? 

A.  If  I  did,  it  would  be  an  indefinite  situation, 
tliat  there  was  possibilities  that  he  wouldn't  be  able 
to.   It  would  have  been  a  definite  statement. 

Q.  Now,  your  conversation  with  Mr.  Tufts  at 
that  time,  was  it  a  friendly  conversation? 

A.     Very  friendly. 

*  *     * 

Q.  (By  Mr.  Andersen)  :  In  any  of  your  con- 
vei'sations  with  Mr.   Tufts  was  there  any  ill  will 

exi)ressed  by  Mr.  Tufts 

*  *     * 

A.  Mr.  Tufts  at  one  time  told  he  if  he  ever  had 
to  go  on  the  stand  he  would  testify  that  the  reason 
he  joined  [3066]  the  union  was  to  keep  from  getting 
his  boat  sunk.  He  also  qualified  his  statement.  May 
I  carry  this  on  as  a  two-way  conversation,  or  just 
Avhat  he  said? 

The  Court:  I  think  you  had  better  lay  some 
foundation. 

Q.  (By  Mr.  Andersen):  When  did  he  tell  you 
this,  Mr.  Knowlton? 
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A.  Well,  I  believe  it  was  shortly  after  the  in- 
dictment, or  sometime  after  that.    I  can't  recall. 

Q.  After  the  indictment.  Well,  I  am  talking 
about  this  conversation  during  the  strike,  Mr. 
Knowlton. 

A.     This  conversation  during  the  strike? 

Q.  Yes,  this  conversation  that  you  had  with  him 
about  the  gasoline  and  the  ice. 

A.     Will  you  repeat  the  question  again? 

Q.  During  that  conversation  did  Mr.  Tufts  use 
an}'  words  expressing  any  ill  will  existing  between 
3^ou  and  Mr.  Tufts'?  A.     Never. 

Q.  Nov>^,  with  respect  to  this  latter  statement 
that  you  made,  how  did  that  happen  to  come  about 
and  when  was  it? 

*         -Sf         * 

A.  As  I  say,  sometime  after  we  was  indicted.  I 
can't  place  the  time  very  closely. 

Q.  Would  you  say  a  week  or  a  month  or  two 
months  afterwards  ? 

A.     Sometime,  I  believe  it  was  in  November. 

Q.     And  where  was  the  conversation  held? 

A.     It  was  over  on  the  fish  harbor. 

Q.     Were  you  still  friendly  at  that  time  ? 

A.     Yes,  sir. 

Q.  How  did  he  happen  to  make  such  a  statement 
as  that  to  you,  if  you  know?  What  was  the  subject 
you  were  discussing?  A.     I  asked  him  about  it. 

Q.     You  asked  him  about  what? 

A.  A  remark  was  made  by  the  grapevine,  as  you 
might  get  it,  that  he  made  a  remark  that  he  joined 
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to  keep  from  getting  his  boat  sunk,  and  I  wanted  to 

ask  for  firsthand  information,  so  I  asked 

*  *     * 

Q.  (By  Mr.  Andersen)  :  In  other  words,  this, 
simply,  that  you  heard  was  just  hearsay? 

A.     Until  I  got  it  from  him  directly.  [3068] 

Q.     Then  you  went  and  talked  to  him? 

A.     Yes. 

Q.  And  this  is  the  conversation  that  you  referred 
to  a  few  moments  ago?  A.     Yes. 

Q.     Did  you  ask  him  the  source  of  the  statement? 

A.  I  asked  him  the  source  of  the  statement,  and 
also  asked  him  who  threatened  to  sink  his  boat. 

Q.     Yes?  A.     He  said  nobody.  * 

Q.     Did  you  ask  him  why  he  made  the  statement  ? 

A.     Yes,  I  asked  him  why. 

Q.     What  did  he  say? 

A.  He  said  a  long  time  ago  there  had  been  boats 
sunk,  I  think  the  last  case  had  been  about  15  years 
ago,  and  he  wasn't  taking  the  risk,  so  that  is  what 
he  was  going  to  testify  if  he  ever  had  to  go  to  court. 

Q.  Did  he  say  what  was  the  basis  of  his  state- 
ment ?  A.     That  was  the  basis  of  his  statement  ? 

Q.  I  see.  Do  you  know  if  he  is  presently  a  mem- 
ber of  the  union? 

A.     According  to  his  testimony  he  is  not.  [3069] 

#  *     * 

Q.  By  the  way,  at  the  time  of  the  strike  was  Mr. 
Tufts  fishing  cannery  fish  or  market  fish,  if  you 
know? 

A.  He  was  not  doing  either.  He  was  working 
in  the  cannery. 
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Q.     He  was  what  ? 

A.     He  was  working  in  the  cannery. 

Q.     In  what  capacity,  if  you  know? 

A,  I  believe  as  a  sort  of  a  foreman  on  mainten- 
ance work. 

*  *     * 

Cross-Examination 
By  Mr.  Dixon: 

Q.  Mr.  Knowlton,  I  believe  you  testified  you 
were  never  on  the  picket  line  during  the  course  of 
the  strike,  is  that  correct? 

A.  Never  had  a  picket  badge  on  me.  I  might 
have  been  near  the  line,  but  I  never  had  a  picket 
badge  on  me. 

Q.  Did  you  ever  do  any  picket  duty  during  the 
strike?  A.     I  was  in  the  office. 

Q,  Did  you  pay  anj^  fees  to  the  union  for  not 
picketing?  A.     Yes. 

Q.  In  other  words,  instead  of  doing  the  picket- 
ing you  paid  for  not  doing  the  picketing  yourself, 

is  that  correct?  [3070] 

*  *     * 

A.     Yes. 

Q.  (By  Mr.  Dixon)  :  You  are  the  owner  of  this 
boat  America  II?  A.     Yes. 

Q.  And  any  fish  caught  by  you  or  your  boat  are 
sold  by  you  to  whoever  buys  them,  is  that  correct? 

A,     Not  necessarily. 

Q.     The  fish  tickets  are  made  out  to  you 

*  *     * 

The  Witness:     Yes. 
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Q.  (By  Mr.  Dixon)  :  And  you  received  the 
compensation  or  the  money  from  the  dealer  to  whom 
the  fish  is  sold,  did  you  not,  Mr.  Knowlton? 

A.     I  collect;  yes. 

The  Court:  What  is  the  difference  between  col- 
lecting and  receiving? 

The  Witness :  Well,  I  understand  if  you  get  the 
compensation  for  it  that  is  mine.  It  isn't  all  mine. 

Mr.  Dixon:     That  is  all,  your  Honor. 

The  Court:  What  you  meant  was  that  you  got 
the  money  and  you  distribute  the  shares,  is  that 
what  you  meant? 

The  Witness:     Yes. 

The  Court:     Very  well.  Step  down. 

(Witness  excused.) 

Mr.  Margolis:  Your  Honor  please,  one  matter 
with  regard  to  the  proceedings  tomorrow  that  your 
Honor  might  want  to  take  into  consideration  at 
this  time,  we  intend  to  offer  two  [3073]  expert  wit- 
nesses with  regard  to  certain  matters  and  in  view 
of  some  of  your  Honor's  rulings  there  may  be  a 
question  as  to  your  Honor's  rulings  on  the  admissi- 
bility of  that  testimony. 

The  Court:  I  can  excuse  the  jury  now  and  we 
can  take  it  up. 

Mr.  Margolis:  I  just  wanted  to  state  that,  in 
order  to  shorten  the  proceedings  we  have  prepared 
in  written  form  what  we  intend  to  prove.  It  is  being 
typed  up  now. 
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The  Court :     An  offer  of  proof "? 
Mr.  Margolis:     We  thought  we  might  submit  it 
in  advance  to  your  Honor. 


(The  jury  retired  from  the  courtroom  at  4:25 
o'clock  p.m.) 

The  Court:  You  think  you  can  finish  the  whole 
testimony  tomorrow'? 

Mr.  Margolis :  With  the  exception  of  this  matter 
on  which  your  Honor  will  have  to  pass.  I  don 't  know 
whether  your  Honor  will  say  it  is  admissible  or 
not.  The  point  is,  we  thought  we  could  save  time  by 
doing  it  this  way.  We  know  that  some  of  the  matters 
w^e  want  to  submit  as  an  offer  of  proof  your  Honor 
has  already  ruled  on  as  not  admissible,  but  we  do 
want  to  get  it  in.  There  is  another  matter  about 
which  we  are  doubtful.  We  would  like  to  submit 
it  all  and  if  your  Honor  will  indicate  what  sub- 
ject matter  is  material  we  will  limit  ourselves  ex- 
cept for  the  purpose  of  the  offer  of  proof. 

The  Court:  How  long  will  this  document  be? 
Could  I  [3075]  read  it  at  noon  recess? 

Mr.  Margolis.  That  would  be  rather  difficult, 
your  Honor. 

Mr.  Kenny :  One  is  an  agricultural  economist. 
I  haven't  seen  his  material  but  I  am  sure  that  it  is 
not  noon  hour  reading. 

The  Court:  And  the  other  is  a  fish  economist,  I 
suppose  ? 
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Mr.  Margolis:  The  other,  your  Honor,  is  just 
some  research  work  that  has  been  done  which  is  a 
tabulation  of  figures  and  data  from  various  sources. 
I  don't  remember  the  number  of  pages,  but  it  is 
30  or  40  letter-sized  pages,  with  a  number  of  charts 
attached. 


Mr.  Margolis:  Of  course  we  would  have  to  have 
a  stipulation  that  we  could  make  our  offer  in  that 
form. 

Mr.  Dixon :  That  will  be  all  right,  counsel.  There 
will  be  no  objection  to  that. 


Mr.  Margolis:  If  your  Honor  please,  we  have 
handed  up  to  the  Court  an  offer  of  proof. 

The  Court:     This  is  your  offer  of  proof? 

Mr.  Margolis:  This  is  one  of  them.  The  other 
will  be  ready  sometime  today. 

(Here  followed  further  discussion  between 
Court  and  counsel  which  was  reported  but  not 
transcribed.  During  this  time  the  offer  of  proof 
referred  to  was  received  and  marked  Defend- 
ants' Exhibit  GG  for  identification.) 

(The  jury  returned  to  the  courtroom  at  10:20 
o'clock  a.m.)     [3080] 
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WALTER  B.  McCOMAS 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

*     *     * 

Direct  Examination 
By  Mr.  Margolis : 

Q.  Mr.  McComas,  you  are  the  W.  B.  McComas 
who  is  one  of  the  defendants  in  this  case? 

A.     That  is  right. 

Q.  And  you  live  at  482  North  Cherokee  with 
your  family?  A.     842. 

Q.  842  North  Cherokee  with  your  family,  is 
that  right?  A.     Yes. 

Q.  You  are  a  married  man  with  a  family,  is 
that  right?  A.     Yes. 

Q.  Now  you  earn  your  living — I  am  going  to 
ask  some  leading  questions  because  your  Honor 
suggested  that  to  permit  the  speeding  up,  and  if 
there  is  any  objection  I  will  desist — your  occupation 
is  fishing,  is  that  right?  [3081]  A.     Yes,  sir. 

Q.     That  is  how  you  earn  your  living? 

A.     That  is  right. 

Q.     And  you  have  no  other  source  of  income? 

A.     No. 

Q.     Is  that  right?  A.     That  is  right. 

Q.  Now  you  started  fishing  commercially  some- 
time during  the  year  1942?  A.     That  is  right. 

Q.  And  you  have  been  fishing  for  a  livelihood 
ever  since?  A.    Yes. 
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Q.  By  fishing  I  mean  that  you  have  been  work- 
ing on  a  commercial  fishing  boat,  is  that  right? 

A.     That  is  right. 

The  Court :     What  was  the  year  again  '^ 

The  Witness:     '42. 

The   Court:     1942. 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Margolis)  :  Mr.  McComas,  you  did 
fish  commercially  one  season  before  1942,  did  you 
not?  A.     That  is  right. 

Q.     When  was  that?   [3082]  A.     '23. 

Q.  You  fished  one  season  out  of  San  Diego, 
working  on  somebody  else's  boat?  A.     Yes. 

Q.  Now  when  you  started  fishing  in  1942  did 
you  buy  a  boat?  A.     I  did. 

Q.     What  size  boat  did  you  buy? 

A.     Thirty-six  foot. 

Q.     How  much  did  you  pay  for  it? 

A.     A  thousand  dollars. 

Q.  Was  this  boat  a  boat  which  you  operated  by 
yourself  or  did  you  have  a  crew  in  addition  to  your- 
self ?  A.     No.  I  had  a  crew  on  that  boat. 

*  *     * 

Q.     How  large  a  boat? 

A.     Two,  including  myself. 

*  *     * 

Q.    You  sold  that  boat,  did  you,  in  1944? 
A.     I  did. 

Q.  About  that  time  you  purchased  another  boat, 
a  smaller  boat?  A.     That's  right. 

Q.     What  size  boat  was  this? 
A.    26-foot. 
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Q.  And  this  boat,  Mr.  McComas,  was  a  one-man 
boat,  is  that  right?  A.     That's  right. 

Q.  So  since  purchasing  that  boat  in  1944  you 
have  ojjerated  this  one-man  boat  off  which  you  fish 
yourself  ? 

A.     Outside  of  mackerel  season,  I  have  help  then. 

Q.     You  do  have  ?  A.    Yes. 

Q.     How  many? 

A.     One  man  besides  myself. 

Q.  You  have  one  man  in  addition  that  works 
with  you  during  mackerel  season?  [3084] 

A.     Yes. 

Q.    What  part  of  the  year  is  that? 

A.     From  September  until  December. 

Q.  Do  you  fish  just  market  fish  or  cannery  fish 
or  both?  A.     Both. 

Q.  Can  you  give  us  any  idea  of  what  percentage 
of  the  time — I  will  withdraw  that. 

How  much  of  the  time  each  year  do  you  spend 
fishing   approximately  ? 

A.     About  10  months. 

Q.  And  the  other  two  months  you  spend  work- 
ing on  your  boat,  is  that  right 

A.     That's  right. 

Q.  Now,  of  the  10  months,  about  how  much  time 
do  you  spend  fishing  market  fish  and  how  much 
time  fishing  cannery  fish? 

A.  Well,  there  is  about  four  months  of  fresh  fish 
and  about  six  months  of  cannery  fish. 

Q.     Four  months  of  fresh  fish  and  six  months 
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cannery  fish,  about  one  and  a  half  times  as  much 

spent  on  cannery  fish  as  on  fresh  fish? 

A.     Just  about. 

Q.  What  portion  of  your  income  comes  from 
fresh  fish  and  what  portion  from  cannery  fish? 

Mr.  Dixon:     Objected  to  as  immaterial. 

Q.  Without  giving  the  amount  of  your  income, 
what  portion? 

Mr.   Dixon:     We   still  object  as  immaterial. 

The  Court:  It  is  harmless  to  give  some  general 
idea.  Objection  overruled. 

Q,  (By  Mr.  Margolis) :  You  may  answ^er  the 
question. 

A.     It  is  about  three  to  one  on  cannery  fish. 

Q.  You  spend  about  one  and  a  half  times  on  can- 
nery fish,  but  you  get  about  three  times  as  much 
money  on  the  cannery,  is  that  right? 

A.     That's  right. 

Mr.  Dixon:  If  tlie  Court  please,  I  move  that 
counsel's  remarks  be  stricken  and  the  jury  in- 
structed to  disregard  them. 

The  Court:  It  is  just  rephrasing  the  other.  I 
can't  see  the  materiality  of  it.  It  doesn't  make  any 
difference. 

Q.  (By  Mr.  Margolis) :  During  the  period  you 
have  fished  from  1942  on  what  has  been  your  home 
port?  A.     Santa  Monica. 

Q.     At  all  times?  A.     That's  right. 

Q.  Where  have  you  delivered  the  fresh  market 
fish  that  you  have  caught  during  that  period? 

A.     To  the  Bay  Fish  Market. 
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Q.     Where  is  that?  [3086]  A.     On  the  pier. 

Q.     On  the  pier  at  Santa  Monica? 

A.     That's  right. 

Q.  Have  you  delivered  and  sold  all  of  your  fish 
to  the  Bay  Fish  Market  at  Santa  Monica? 

A.     That's  right. 

Q.  I  wonder  if  you  would  tell  us — before  that  1 
will  ask  you  this:  Before  you  go  out  do  you  make 
any  arrangements  with  Bayside  Fish  Market  for 
what  price  you  will  get  for  your  fish  before  you  go 
out  fishing?  A.     No. 

Q.  What  happens  when  you  come  back  with  a 
load  of  fish  ? 

A.  I  come  in  and  unload,  and  they  take  it  up 
and  weigh  it,  and  I  go  out  and  tie  the  boat  up  and 
come  back  and  see  what  weight  I  have,  and  then 
collect  my  money. 

Q.  How  much  money  do  you  collect?  How  do 
you  know  how  much  to  collect? 

A.     Well,  whatever  the  price  is. 

Q.     Well,  who  tells  you  what  the  price  is? 

A.     They  do  down  there  where  I  get  my  money. 

Q.     The  Bayside  Fish  Market?  A.     Yes. 

■X-  *  * 

Q.  (By  Mr.  Margolis)  :  Let's  get  at  it  this 
way:  Do  you  discuss  the  price  with  the  Bayside 
Fish  Market  ?  A.     No. 

Q.     What  does  happen? 

A.  He  makes  out  the  ticket  and  I  take  whatever 
he  puts  down  on  the  ticket. 
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(Testimony  of  A¥alter  B.  McComas.) 
Q.     And  that  has  happened  always  since   1942, 

is  that  right"?  A.     Yes. 

*     *     * 

The  Court  *  *  *  How  many  dealers  are 
there  at  Santa  Monica? 

The  Witness:     Two. 

The  Court :     What  is  the  other  one  ? 

The  Witness:     Delucca. 

The  Court :     Did  you  ever  sell  him  any  fish  ? 

The  Witness:     No. 

Q.  (By  Mr.  Margolis)  :  Has  he  ever  bid  for 
any  of  your  fish?  [3088]  A.     No. 

Q.  Have  you  ever  seen  the  dealers  out  on  the 
wharf  bidding  against  each  other?  A.     No. 

The  Court:  Here  is  a  question  I  would  like  to 
ask:  Why  do  you  fish  at  Santa  Monica  instead  of 
Malibu  or  Point  Mugu  or  San  Pedro  or  somewhere 
else? 

The  Witness:     Because  my  boat  is  there. 

Tlj^e  Court:     Because  your  boat  is  there? 

The  Witness:     Yes. 

The  Court:     It  is  convenient  to  your  home? 

The  Witness:     That's  right. 

The  Court:     I  see. 

Q.  (By  Mr.  Margolis)  :  There  are  a  number  of 
fishermen  who  fish  out  of  Santa  Monica,  are  there 
not?  A.     Yes. 

Q.  And  there  are  others  who  have  San  Pedro 
as  their  home  port,  and  others  at  Newport  Beach, 
and  so  forth?  A.     That's  right. 
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(Testimony  of  Walter  B.  McComas.) 

Q.  And  you  have  arrangements  there  for  a  place 
to  keep  your  boat? 

A.     I  have  my  own  mooring,  yes. 

Q.  Those  are  arrangements  a  fisherman  has  to 
make  when  he  has  a  boat,  is  that  so? 

A.     That's  right.  [3089] 

The  Court:  In  other  words,  what  I  was  getting 
at  is  a  man  chooses  the  place  as  a  matter  of  choice. 
Either  for  his  own  convenience — You  don't  fish 
at  Santa  Monica  because  you  like  to  fish  mackerel 
or  any  particular  kind  of  fish? 

The  Witness :     No. 

The  Court:  It  is  because  it  is  convenient  to  your 
home  and  you  have  your  boat  there? 

The  Witness:     Yes. 

*     *     * 

Q.  (By  Mr.  Margolis) :  Mr.  McComas,  do  you 
ice  your  fish  ? 

A.     I  have  an  ice-box  on,  yes. 

Q.     On  the  boat,  is  that  right? 

A.     That  is  right. 

Q.     Sometimes  you  are  out  several  days,  are  you? 

A.     Three  or  for  days  at  a  time,  maybe  five  days. 

Q.  And  you  ice  your  fish  while  you  are  out 
fishing?  A.     That's  right. 

Q.     Do  you  ever  ice  fish  after  you  come  in? 
■    A.     No. 

Q.     Why  not?  A.     I  haven't  facilities. 

Q.     Are  there  any  other  reasons? 

A.  Well,  it  is  really  too  much  trouble  to  go  to 
that  to  handle  it.  They  wouldn't  lift  the  fish  up  on 
the  pier  for  you  in  the  first  place. 
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(Testimony  of  Walter  B.  McComas.) 

Q.     Who  wouldn't  lift  the  fish  up  on  the  pier? 

A.     The  dealer  there. 

Q.  It  takes  equipment  to  lift  the  fish  up  on  the 
pier? 

A.     Oh,  yes,  it  takes  a  hoist. 

Q.     Who  does  that  equipment  belong  to? 

A.     It  belongs  to  the  fish  dealer. 

Q.  They  will  lift  it  up  for  you  when  you  sell 
it,  is  that  right?  [3091]  A.     That  is  right. 

(}.     A.nd  not  otherwise?  A.     No. 

Mr.   Margolis:     Cross-examine. 

The  Court:     Cross-examination? 

Mr.  Dixon:     No,  your  Honor. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court :     Next  witness. 
Mr.  Margolis:     Mr.  Phelps. 

ROBERT  M.  PHELPS 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 

and  testified  as  follows : 

*     *     * 

Direct  Examination 
By  Mr.  Margolis: 

Q.     Your   name    is   Robert   M.    Phelps,    is   that 
right?  A.     That  is  right. 

Q.     And  you  are  one  of  the  defendants  in  this 
case?  A.    Yes.    [3092] 
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(Testimony  of  Robert  M.  Phelps.) 

Q.     What  is  your  address? 

A.     6257  Tipton  Way  in  Los  Angeles. 

Q.     Is  that  where  you  actually  live? 

A.     I  live  on  a  boat  I  am  fishing  on  most  of  the 
time. 

Q.     Do  you  have  any  other  home  of  your  own  ? 

A.     No.  I  don't. 

Q.     What  is  that  address  that  you  gave  us? 

A.     That  is  my  father's  and  mother's  home. 

Q.  How  long  have  you  been  a  commercial  fisher- 
man— you  are  a  commercial  fisherman,  aren't  you? 

A.     That  is  what  I  do  for  a  living. 

Q.  Do  you  do  anything  else  for  a  living  besides 
engaging  in  commercial  fishing? 

A.  Occasionally  a  little  bit  of  engine  work,  but 
not  much. 

Q.     What  do  you  mean  by  engine  work? 

A.  Overhauling  engines  on  other  commercial 
boats. 

Q.  When  you  do  that  engine  work  you  do  that 
for  somebody  else  and  you  get  paid  for  that,  is  that 
right  ? 

A.     Yes,  sometimes;  sometimes  just  for  free. 

Q.     When  did  j^ou  start  fishing  commercially? 

A.     In  1934. 

Q.     And  at  that  time  did  you  buy  a  boat? 

A.     Yes,  I  did.  I  bought  a  28-foot  jig  boat. 

Q.  Is  this  a  boat  that  w^as  operated  by  a  QYe\Y 
of  one  [3093]  man  or  more  than  one  man? 

A.     By  a  crew  of  one. 
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(Testimony  of  Eobert  M.  Phelps.) 

Q.  You  operated  that  boat  and  worked  on  it 
yourself?  A.     I  did. 

Q.     You  paid  $350  for  that  boat?  A.     Yes. 

Q.    You  had  it  for  how  long  ?  A.     One  year. 

Q.     Then  you  sold  that  boat,  is  that  right? 

A.     That  is  right. 

O.     For  the  same  amount  you  paid  for  it? 

A.     Yes. 

Q.  Then  after  that  did  you  go  to  sea  for  a  few 
months  ? 

A.  Yes,  I  was  back  to  sea.  I  went  back  as  an 
engineer,  marine  engineer. 

Q.  You  had  been  a  seaman  prior  to  the  time 
you  went  fishing? 

A.  Yes,  I  had  been  a  fireman  and  oiler  and 
marine  engineer  up  until  that  time. 

Q.  You  went  to  sea  then  for  a  short  time,  is 
that  right?  A.     Yes. 

Q.  And  after  that  you  came  back  and  went  back 
fishing  and  you  have  been  fishing  ever  since,  is  that 
right  ? 

A.  That  is  right.  I  have  made  a  few  small  trips 
on  shij)s  and  I  worked  a  very  short  time  for  the 
Bureau  of  Power  [3094]  and  Light  in  Los  Angeles 
on  a  frequency  change. 

Q.  But  most  of  the  time  since  then  you  have 
been  fishing?  A.     That  is  right. 

Q.  Bid  you  fish  for  a  while  on  other  people's 
boats. 

A.  I  have  fished  most  of  the  time  on  other 
people's  boats. 
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(Testimony  of  Robert  M.  Phelps.) 

Q.     On  what  sort  of  a  basis '? 

A.     Always  a  share  basis. 

Q.  The  same  kind  of  a  share  basis  that  has  been 
described  here  in  the  testimony,  is  that  right? 

A.     That  is  right. 

Q.  And  on  boats  in  w^hich  you  have  no  interest 
whatsoever  ?  A.     Yes. 

Q.     Did  you  buy  another  boat  in  about  1940 '? 

A.  Yes,  I  bought  another  little  28-foot  jig  boat 
and  I  had  it  for  about  four  months  and  I  sold  it. 

Q.     You  paid  $650  for  it,  is  that  right? 

A.    Yes. 

Q.     Since  then  have  you  owned  any  boats? 

A.     No.  I  haven't. 

Q.  You  don't  own  a  boat  now  and  you  have  no 
interest  in  any  boat?  A.     No,  I  don't. 

Q.  And  you  are  earning  your  livelihood,  your 
entire  livelihood,  from  fishing  on  boats  owned  in 
total  b}"  other  persons,  is  that  right? 

A.     That  is  right. 

Q.     Do  you  have  any  of  your  own  fishing  gear? 

A.  At  present  I  do  have  a  little  bit.  I  have 
three  fish  traps. 

Q.     You  might  explain  what  those  are. 

A.  Those  are  a  metal  cage  with  funnels  that  go 
in  and  fish  go  in  there  and  you  catch  them. 

Q.     What  kind  of  fish  do  you  catch  in  fish  traps  ? 

A.     Well,  these  were  to  catch  bass,  rock  bass. 

Q.  Did  you  have  more  gear  than  that  previous 
to  this? 

A.     At  one  time  I  had  shark  nets. 
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(Testimony  of  Robert  M.  Phelps.) 

Q.     What  happened  to  thaf? 

A.  Well,  they  wore  out  and  I  didn't  make 
enough  to  buy  more  so  I  don't  have  any  more  shark 

nets. 

*  *     * 

Q.  When  you  were  operating  your  own  boat 
during  the  periods  that  you  operated  your  own  boat, 
did  you  fish  market  fish  or  cannery  fish  or  both? 

A.     Both. 

Q,  And  when  you  sold  your  cannery  fish — inci- 
dentally, what  is  your  home  port? 

A.     Newport  Beach  now. 

Q.     It  had  been  other  ports? 

A.     San  Pedro  until  the  time  the  war  started. 

Q.  And  at  the  time  the  war  started  you  and  a 
lot  of  other  fishermen  shifted  to  Newport? 

A.  We  went  to  Newport  because  the  Coast 
Guard  and  Navy  regulations  were  too  strict  to  go  in 
and  out  of  San  Pedro. 

Q.     And  made  fishing  operations 

A.     It  made  it  practically  impossible  to  fish  there. 

Q.     So  3^ou  have  been  at  Newport  ever  since? 

A.     Yes. 

Q.  Now  when  you  were  fishing  fresh  market  fish, 
did  you  sell  your  fish  to  the  dealers  when  you  had 

your  own  boat?  A.     Yes,  I  did.  [3097] 

*  *     * 

Q.  Will  you  state  how  the  price  was  determined 
for  the  fish  which  you  sold? 

A.  Well,  I  don't  know  how  it  was  determined. 
At  the  time  I  had  the  boats  I  took  whatever  they 
gave  me. 
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(Testimony  of  Robert  M.  Phelps.) 

Q.  You  just  went  in  and  took  what  they  gave 
you  ?  A.     Yes. 

Q.  Did.  you  ever  get  a  different  price  from 
different  dealers  on  the  same  day? 

Mr.  Rubin:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Objection  sustained. 

I  want  to  call  counsel's  attention  to  part  of  the 
memorandum  of  law  that  was  handed  to  me  yester- 
day. 

Mr.  Margolis:  Memorandum  of  law,  your 
Honor  ? 

The  Court:     Yes,  by  the  defendants. 

Mr.  Margolis:     Yesterday? 

The  Court:     Yesterday. 

Mr.  Kenny:     I  guess  that  was  mine.  [3098] 

The  Court :     And  three  or  four  books. 

Mr.  Margolis:  I  thought  that  was  several  days 
ago. 

The  Court:  "A  co-operative  endeavor  which 
transgresses  that  line  (that  is,  they  talk  about  illicit 
practices)  cannot  justify  itself  by  pointing  to  evils 
afflicting  the  industry  or  to  a  laudable  purpose  to 
remove  them." 

Mr.  Margolis:  If  your  Honor  please,  there  was 
testimony  about  competition  and  price  bidding. 

The  Court:     We  went  all  through  that,  counsel. 

Mr.  Margolis:  We  feel  we  should  have  a  right 
to  meet  that  testimony,  your  Honor. 

The  Court:  The  objection  is  sustained.  You 
have  had  the  right  to  meet  it  which  the  law  allows 
you. 
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(Testimony  of  Robert  M.  Phelps.) 

Q.  (By  Mr.  Margolis)  :  Did  you  ever  ice  fish 
and  hold  it  when  you  had  your  own  boat? 

A.     Yes. 

Q.     For  how  long? 

A.  Well,  while  I  was  out  on  a  trip  until  I 
came  in. 

Q.    Did  you  ever  hold  it  after  you  came  in? 

A.    No,  you  can't  hold  it. 

Q.     Why  not? 

A.  Fish  to  be  kept,  you  got  to  keep  that  at  a 
certain  temperature  in  a  refrigeration  box.  You 
can't  just  throw  ice  on  it  and  keep  it  forever.  [3099] 

]Mr.  Margolis:     You  may  cross-examine. 

Mr.  Dixon:     No  questions. 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:     Next  witness. 

Mr.  Margolis:     Mr.  McLauchlan. 

CHARLES  McLAUCHLAN 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:     Your  name? 

*     *     * 

Direct  Examination 
By  Mr.  Margolis: 

Q.     Your  name  is  Charles  McLauchlan? 
A.     Correct. 
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(Testimony  of  Charles  McLauchlan.) 

Q.     And  you  live  in  Santa  Ana  ?  A.     Right. 

Q.     What  is  your  occupation? 

A.     You  mean  now? 

Q.     Yes. 

A.     Mostly  a  defendant  and  partly  I  have  a  few 

bees.  [3100] 

*     *     * 

Q.     Have  you  been  a  fisherman  in  the  past? 

A.     I  have. 

Q.     Is  that  what  you  have  done  for  a  living? 

A.     True. 

Q.     When  did  jou  start  fishing  for  a  living? 

A.  In  July  of  1944.  Before  that  I  worked  on  a 
boat  getting  it  ready  to  fish  for  about  six  weeks. 

Q.  But  before  you  went  to  work  on  that  boat  in 
1944  to  get  ready  to  fish,  you  had  not  fished  com- 
mercially, is  that  right?  A.     That  is  right. 

Q.     And  this  was  at  Newport  Beach,  was  it? 

A.     Correct. 

Q.  And  during  the  time  you  fished,  was  Newport 
Beach  your  home  port?  A.     That  is  right. 

Q.  Now  what  kind  of  a  boat  did  you  go  to 
work  on? 

A.  It  is  a  40-foot  double  ender,  a  jig  boat  and 
mackerel  boat. 

Q.     What  size  crew  does  it  have?  A.     Two. 

Q.     Yourself  and  one  other? 

A.     The  man  who  owned  it. 

Q.  Did  you  own  any  interest  in  that  boat  on 
which  you  went  to  work?  A.     No,  sir. 

Q.  You  worked  on  the  usual  share  basis,  is  that 
right?  A.     That  is  correct. 
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(Testimony  of  Cliarles  McLauchlan.) 

Q.     How  long  did  you  work  on  that  boat? 

A.     For  about  six  months. 

Q.     Then  wliat  did  you  do? 

A.     Worked  on  other  boats. 

Q.     All  boats  belonging  to  other  people? 

A.     That  is  true. 

Q.     On  a  share  basis?  A.     That  is  correct. 

Q.  How  long  did  you  continue  working  on  other 
boats  ? 

A.  For  about  an  additional  year  and  three 
months. 

Q.  That  was  all  the  commercial  fishing  you  had 
done?  A.     That  is  true. 

Q.  During  the  time  that  you  haA^e  fished  com- 
mercially, and  as  a  matter  of  fact,  at  any  other  time, 
you  have  never  owned  a  boat,  is  that  right?  [3102] 

A.     No,  sir. 

Q.  You  have  never  owned  any  interest  in  a  fish- 
ing boat,  is  that  right? 

A.  Well,  I  invested  a  lot  of  my  time  in  getting 
a  boat  ready  that  was  going  to  operate,  but  I  didn't 
own  any  part  of  the  boat  because  of  the  time  I  put 
in  fixing  it  up. 

Q.     But  you  had  no  interest  in  the  boat? 

A.     That's  right. 

Q.  You  merely  worked  on  it  with  the  owner 
getting  it  ready  to  go  fishing,  is  that  right  ? 

A.  Well,  I  worked  on  another  boat  getting  it 
ready  to  go  fishing  myself,  I  was  going  to  operate 
this  boat  myself  alone,  but  I  never  owned  any  penny 
in  it. 
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(Testimony  of  Charles  McLauchlan. ) 

The  Court:  Let's  see.  The  total  length  of  time 
that  you  worked  as  a  fisherman  was  approximately 
a  3'ear,  is  that  right? 

The  Witness :  A  year  and  a  half  would  be  more 
correct. 

The  Court :     All  right. 

Q.  (By  Mr.  Margolis)  :  At  the  end  of  that  ap- 
proximately year  and  a  half  of  commercial  fishing, 
what  did  you  do*? 

A.  I  gave  up  the  boat  that  I  had  just  started  to 
fish  to  become  the  business  manager  for  the  fisher- 
men's union. 

Q.     At  Newport  Beach? 

A.    At  Newport  Beach. 

Q.  Is  that  the  Newport  Beach  unit  of  Local  36, 
one  of  the  defendants  in  this  case? 

A.     That  is  true. 

Q.  And  how  long  did  you  continue  to  hold  that 
job? 

The  Court:     When  did  you  take  it? 

The  Witness :     September  23,  1945. 

Q.  (By  Mr.  Margolis)  :  And  how  long  did  you 
continue  to  [3104]  hold  that  job? 

A.     Until  November  1,  1946. 

Q.  Since  then  have  you  had  any  connection  with 
the  fishermen's  union  aside  from  this  case? 

A.  I  have  been  a  member.  I  am  now  the  treas- 
urer of  the  unit  at  Newport  Beach. 

Q.  During  the  period  that  you  were  fishing  did 
you  fish  canner}^  fish  or  fresh  market  fish,  or  l3oth? 

A.     I  fish  cannerv  fish  and  fresh  market  fish  both. 
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(Testimony  of  Charles  McLauchlan.) 

Q.     About  what  proportions? 

A.  Well,  that  could  be  in  terms  of  value  or 
tonnage. 

Q.  Well,  su]3pose  you  tell  us  how  much  time  you 
spent  fishing  fresh  market  tish  and  how  much  time 
you  spent  fishing  cannery  tish? 

A.  I  spent  most  of  the  time  fishing  cannery  fish. 
I  would  say  I  spent  three  months  fishing  abalone, 
whir^h  are  a  market  fish. 

Q.     And  the  rest  of  the  time  cannery  fish? 

A.  The  rest  of  the  time  albacore  and  mackerel, 
which  are  cannery  fish. 

Q.  Before  you  started  fishing  you  had  been  a 
shipyard  worker,  is  that  right? 

A.     That  is  true. 

Q.  You  were  active  as  an  officer  and  member  of 
the  Local  36  at  Newport  Beach  during  the  course  of 
the  strike  in  [3105]  June  of  1946,  were  you  not? 

A.     I  was  the  business  manager. 

Q.     Were  you  active?  A.     That  is  true. 

Q.  You  were  the  man  who  was  generally  in 
charge  of  the  Newport  unit,  is  that  right  ? 

A.  Under  the  executive  committee  and  under  the 
strike  committee. 

Q.  You  say  ''under  the  executive  committee"; 
you  mean  the  over-all  executive  committe  of  Lo- 
cal 36? 

A.  Under  that  executive  board  made  up  of  rep- 
resentatives from  all  the  different  units  which  meet 
in  San  Pedro.  Also  under  the  executive  committee 
of  the  Newport  Beach  unit. 


Allied  Workers,  et  at.  vs.  U.  S.  A,         1613 

(Testimony  of  Charles  McLauchlan.) 

Q.  I  see.  During  the  course  of  that  strike  in 
June  of  1946  was  there  a  system  utilized  in  Newport 
Beach  known  as  a  clearance  card  system"? 

A.     That  is  true. 

Q.     Will  you  tell  us  how  that  system  worked? 

A.  Cards  were  printed  of  two  colors.  One  of 
them  was  marked  "Clearance  Card";  the  other  one 
was  marked  "Eegistration  Card."  Those  fishermen 
who  wanted  to  co-operate  in  the  activities  of  the 
strike  came  into  the  office  and  a  card  of  each  sort 
was  filled  out  for  each  man.  The  registration  card 
was  kept  in  the  file ;  the  clearance  card  was  kept  by 
the  man.  The  cards  were  numbered.  The  clearance 
card  had  around  the  [3106]  rim  dates,  consecutive 
Avith  the  days  of  the  month.  From  the  time  the  man 
came  in  and  registered,  upon  explanation  of  the  way 
operations  were  conducted,  he  agreed,  if  he  wished, 
to  contribute  a  certain  number  of  hours  as  a  picket, 
and  this  would  clear  him  for  a  certain  number  of 
days.  And  during  these  intervening  days  he  would 
go  fishing,  and  at  the  end  of  that  period  he  would 
report  and  be  assigned  a  post  as  a  picket  for  another 
few  hours.  And  this  continued  for  the  duration  of 
the  strike. 

Q.  Did  all  the  boats  which  fished  out  of  Newport 
Beach  obtain  clearance  cards'? 

A.     No,  they  did  not. 

Q.  Were  there  boats  that  fished  continuously 
during  June  of  1946  which  did  not  obtain  clearance 
cards  ?  A.     That  is  correct. 

Mr.  Rubin :  Does  that  refer  to  fresh  market  fish, 
counsel  ? 
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The  Witness:     That  is  true,  fresh  market  fisli. 

Q.  (By  Mr.  Margolis) :  Was  any  action  taken 
by  the  union  with  respect  to  those  boats  which  fished 
without  obtaining  clearance  cards'? 

A.    Yes,  there  was. 

Q.     Will  you  tell  us  what  action  was  taken? 

A.  First  of  all  we  tried  to  find  out  which  boats 
were  in  that  category,  and  then  the  strike  committee 
would  send  a  couple  of  members  of  the  union,  or 
even  non-members  of  the  [3107]  union  who  were 
interested  in  this  activity,  to  explain  to  these  non- 
co-operating  boats  what  the  issues  were.  And  we 
would  send  one  committee,  and  then  we  would  send 
a  different  committee,  who  would  explain  to  these 
peojjle  in  question  what  the  situation  was  in  detail, 
and  how  they  would  benefit  by  the  activities  of  the 
union  in  this  situation. 

Q.     Any  other  action  taken? 

A.  There  was  no  action  taken  on  the  question  of 
people  who  would  not  come  in  and  register.  We  just 
tried  to  get  their  co-operation  to  come  in  and  reg- 
ister. 

Q.  And  you  did  get  the  co-operation  of  some, 
and  of  others  you  did  not,  is  that  right? 

A.     That  is  true. 

Q.  And  this  applies  to  all  boats  fishing  fresh 
market  fish?  A.     That  is  true. 

Q.  Did  you  have  a  process  or  policy  with  regard 
to  declaring  boats  unfair?  A.    That  is  true. 

Q.  Will  you  explain  what  was  done  in  that 
regard  ? 
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A.  We  declared  beats  unfair  who  continually 
would  go  past  the  picket  boats  to  sell  fish.  We  would 
declare  them  unfair  after  \ve  had  sent  two  or  three 
committees,  as  the  case  might  be,  or  if  they  were 
hard  to  find  maybe  we  would  only  succeed  in  hav- 
ing one  committee  reach  them  and  talk  with  them, 
and  if  the  committee  was  unable  to,  by  explanation, 
show  them  that  their  interests  lay  with  the  majority, 
then  tlie  committee  would  come  back  to  the  strike 
committee  and  report  in  detail  the  attitude  of  these 
non-co-operators.  And  sometimes  we  would  declare 
such  a  boat  unfair;  other  times  we  would  withhold 
action  until  a  further  committee  had  seen  them. 

Q.  Do  I  understand  that  during  the  period  of 
the  strike  fish  was  being  delivered  to  dealers  whose 
places  were  being  picketed'?  A.     That  is  true. 

Mr.  Rubin:  That  is  objected  to  as  calling,  for  a 
conclusion  of  the  witness  and  ambiguous  as  to  what 
dealers.   There  are  several  dealers  there. 

The  Court :  The  objection  is  overruled.  You  can 
clear  that  up  on  cross-examination. 

Q.  (By  Mr.  Mar  go!  is)  :  What  dealer.s  were 
those  that  were  being  picketed? 

A.  The  dealers  being  x^^cketed  ^Yere  the  Harmon 
Fish  Company — J.  P.  Harraon  Fish  Company,  and 
the  Bayside  Fish  Company. 

Q,  And  those  are  the  companies  you  referred  to 
in  your  answ^er  a  moment  ago? 

A.     That  is  right. 
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Q.  (By  Mr.  Margolis)  :  How  many  were  there 
in  June  of  1946,  in  the  event  there  has  been  any 
change  ? 

A.  There  were  five  major  dealers,  and  there  were 
one  or  two  people  who,  although  retailers,  bought  a 
little  fish  from  fishermen. 

Q.  With  respect  to  the  boats  that  were  de-clared 
unfair,  that  was  simply  a  motion  that  was  passed 
saying  that  the  boats  were  unfair,  is  that  right? 

A.     That  is  true. 

Q.  What  was  done,  if  anything,  pursuant  to  that 
motion  declaring  the  boats  unfair'? 

A.  There  was  considerable  discussion  of  this 
question,  and  it  was  the  decision  of  the  strike  com- 
mittee, and  we  finally  took  it  to  the  membership, 
and  the  membership  agreed  that  any  boat  that  was 
declared  unfair,  after  being  visited  by  his  friends, 
a  committee  from  the  union  composed  of  his  friends, 
people  who  knew  him  very  well,  that  if  such  a  boat 
then  did  not  co-operate  he  should  not  be  treated 
any  longer  as  a  friend. 

Q.    What  do  you  mean  by  that  ? 

A.  It  is  one  of  the  customs  in  the  fishing  fleet 
for  the  exchange  of  information  about  fishing. 

Q.     Where  the  fish  are  found? 

A.  Where  the  fish  are  being  caught  at  that  par- 
ticular [3110]  time,  and  what  gear  is  most  success- 
ful, and  which  way  the  fish  are  moving,  and  so 
forth.  So  the  fishermen  agreed  not  to  give  any  of 
this  information  to  those  who  did  not  co-operate 
with  all  the  fishermen. 
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Q.  Was  there  any  other  action  taken  in  addition 
to  that? 

A.  Further,  that  we  should  have  no  truck  with 
such  people,  that  is,  that  we  would  cut  them  dead, 
as  you  might  say;  not  even  see  them  on  the  street. 

Q.     Anything  else  besides  that,  or  is  that  all"? 

A.     I  believe  that  is  all. 

Q.  Were  you  in  the  court  room  when  Mr.  Irvan 
D.  Anderson  testified?  A.     I  w^as. 

Q.     You  heard  his  testimony?  A.     Yes. 

Q.     Do  you  know  Mr.  Anderson?  A.     I  do. 

Q.     How  long  have  j^ou  known  him? 

A.  Well,  somewhat  a  shorter  time  than  I  have 
been  fishing.  I  would  say  a  couple  of  years. 

Q.     Were  you  friendly  with  him? 

A.  Not  unfriendly.  I  would  say  I  don't  know 
him  well  enough  to  be  a  friend. 

Q.     An  acquaintance?  [3111] 

A.     An  acquaintance,  yes. 

Q.  Did  you  ever  have  any  conversation  with  him 
about  joining  the  union  or  payment  of  dues? 

A.     Yes,  sir,  I  did. 

Q.     When  did  that  conversation  take  place  ? 

A.  Well,  several  times.  At  different  times, 
usually  when  the  bait  boat  upon  which  he  works  was 
tying  up  and  the  men  were  coming  ashore,  and  the 
conversation  was  with  the  crew.  Very  seldom  with 
one  man. 

Q.  In  other  words,  it  was  with  him  as  a  member 
of  a  group,  is  that  right?  A.     That  is  right. 
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Q.  And  in  which  you  talked  and  he  and  other 
members  of  the  group  talked,  is  that  right? 

A.  That  is  right.  It  may  be  that  once  maybe  I 
engaged  him  in  conversation  and  the  others  went 
away  and  we  were  left  talking. 

Q,     That  may  have  happened  on  one  occasion  *? 

A.     Yes. 

Q.  Over  what  period  and  about  how  many  of 
these  conversations  were  there'? 

jV.     Between  three  and  six  times. 

Q.     Over  what  period  of  time? 

A.     Over  a  period  of  a  year,  roughly. 

Q.  Were  these  conversations  all  pretty  much  the 
same  or  wei'e  they  different  from  time  to  time? 

A.  Well,  they  were  progressive.  I  mean,  there 
would  be  different  discussions,  different  points 
brought  up  at  each  one,  ]jut  they  were  in  general 
about  the  union  end.  the  attitude  of  individuals 
toward  the  union,  fishermen  toward  the  union,  bait 
haulers,  v/ho  are  a  particular  kind  of  fisherman, 
toward  the  union. 

Q.  Will  you  tell  us  what  the  substance  of  these 
conversations  was? 

A.  Oh,  the  substance  of  the  conversations  on 
both  sides  would  be  summarized  in  this  way: 

The  men  on  the  crew  were  of  different  opinions. 
Some  of  them  agreed  that  unions  in  general  were 
good.  In  fact,  Mr.  Andersen  himself  was  a  member 
of  a  union,  and  although  he  had  had  some  rather 
bad  experiences,  in  general  his  experience  with  his 
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previous  had  been  good.  "But,"  he  said,  "how  will 

the  union  help  nie  as  a  fisherman?"   And  I  would 

explain. 

For  instance,  the  bait  haulers,  they  are  specialists, 
they  haul  with  a  net  anchovies  and  sardines.  The 
anchovies  and  sardines  for  a  period  of  four  months 
are  sold  as  bait  and  ground  and  resold  by  the  can- 
neries to  the  mackerel  fishermen.  [3113] 

*  *     * 

Mr.  Rubin :     This  is  a  conversation  ? 

The  Witness:  This  is  the  substance  of  the  con- 
versation. 

So  then  the  bait  haulers,  they  get  a  certain  price 
for  their  fish  and  they  sell  to  the  cannery  which, 
in  turn,  grinds  it  and  resells  it  to  another  kind  of 
fisherman. 

Now  by  understanding  with  the  canners  over  a 
period  of  time  the  fishermen's  union  has  reached 

this  understanding 

*  *     * 

So  the  union  in  its  contract  on  the  mackerel  price 
and  conditions  of  the  delivery  of  mackerel,  stipu- 
lates that  the  bait  crews  shall  receive  for  the  bait 
they  catch  the  same  price  as  the  contract  calls  for 
the  delivery  of  mackerel.  So  what  happens  to  the 
bait  haulers  depends  upon  vv'hat  happens  to  the 
mackerel  fishermen,  and  that  is  part  of  the  conver- 
sation that  I  had  with  the  bait  haulers. 

Some  of  them  were  of  this  opinion,  well 

The  Court:     You  mean  they  stated  that  to  you? 

The  Witness:     They  stated  it  to  me;  yes,  sir. 
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The  Court:     Did  Mr.  Andersen  state  it  to  you? 

The  Witness :     He  especially  state  it  to  me. 

The  Court:     That  is  what  the  question  is  about. 

The  Witness:     He  especially  stated  to  me,  "Well, 

that  is  fine,  we  are  sure  now  that  we  are  going  to 

get  this  price  for  [3115]  our  bait,  that  is  lovely,  but 

why  should  I  pay  any  dues  to  the  union." 

*     *     * 

The  Court:     This  is  another  conversation? 

The  Witness :  I  say  there  were,  according  to  my 
previous  testimony,  probably  three  conversations. 
Now  it  is  hard  for  me  to  say  that  all  of  these  things 
were  said  at  any  one,  but  to  my  recollection  these 
conversations  carried  about  the  same  [3116]  con- 
tent, you  see,  and  I  was  saying  the  same  thing  to 
Mr.  Andersen  two  or  three  times  to  try  and  con- 
vince him.  So  this  was  the  trend  then  of  the  argu- 
ment back  and  forth. 

I  was  saying  to  Mr.  Andersen,  "You  should  be 
in  the  union  which  has,  before  you  came  fishing, 
benefited  you  and  which  all  the  time  you  have  fished 
is  benefiting  you.  You  should  be  a  part  of  this  or- 
ganization and  help  to  pay  hall  rent  and  electric 
bills  and  keep  the  necessary  personnel  on  the  docks 
to  sell  you  shotgun  shells  when  you  need  them  and 
to  issue  cards  telling  you  when  there  is  a  meeting  so 
you  can  com.e  and  express  yourself  and  be  part  of 
this  organization  and  run  this  organization." 

And  his  •conversation  was  to  the  degree,  "Well, 
I  am  very  busy,  I  work  on  this  boat  20  hours  a  day. 
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When  we  finally  get  the  bait  in  then  the  net  is 
broken  down  and  we  have  to  repair  the  net.  And  in 
the  season  when  we  do  get  the  fish  I  have  just  time 
enough  to  sleep,  and  if  the  fish  are  hard  to  find  we 
might  run  and  make  five  or  six  (what  we  call  dry 
hauls;  that  is  we  put  the  net  out  and  the  fish  get 
away  because  the  water  is  too  deep)  and  we  haul  the 
net  back  in " 

Mr.  Dixon :  If  the  Court  please,  are  we  to  under- 
stand that  this  is  still  part  of  this  conversation? 

The  Witness:     That  is  correct. 

The  Court:     I  understand  it  is. 

Mr.  Dixon:     All  right.  [3117] 

The  Witness :  So  he  says,  "Anytime  that  I  would 
be  able  to  come  to  a  meeting,  it  would  be  at  the  ex- 
pense of  my  sleep." 

And  I  would  say,  "The  union  does  not  demand 
that  you  come  to  a  meeting,  we  do  not  have  any  fine 
that  says  if  you  don't  come  to  a  meeting  it  costs  you 
an  extra  dollar.  We  are  a  democratic  group  and  we 
just  urge  3^ou  to  come." 

I  said,  "We  even  will  try  to  have  a  special  meet- 
ing on  a  time  when  there  isn't  any  bait  or  when 
you  are  tied  up  for  a  while  so  you  can  come  and  be 
part  of  this  democratic  operation." 

And  Mr.  Anderson  said,  "Well,  this  is  consider- 
able trouble.  I  am  very  happy  to  accept  the  price 
of  fish  and  I  wish  you  the  best  of  luck  but,"  he  says, 
"I  don't  care  to  pay  any  dues  and  I  don't  want  to 
come  to  any  meetings." 
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And  I  would  keep  trying,  and  I  would  keep  try- 
ing.   I  would  go  to  this  boat  as  it  came  in,  and  I 

would  maybe [3118] 

*  *     * 

Q.     Did  he  ever  join  the  union? 

A.     He  never  joined  the  union. 

*  *     * 

Q.  Did  he  do  anything  else  in  connection  with 
the  union?  A.     Well,  I  would  say  yes. 

Q.     V/hat  did  he  do? 

A.  Now  I  don't  know  whether  it  was,  whether 
he  wanted  to  do  it,  but  he  did  two  things:  In  the 
spring  of  last  year  there  was  an  attempt  to  limit  the 
size  of  bait  nets,  and  this  was  a  well  organized 
campaign  in  the  state  legislature,  and  when  we 
heard  about  it  all  the  bait  haulers  were  up  in 
arms 

Mr.  Rubin:  We  don't  see  any  materiality  to  this 
at  all,  your  Honor.  We  object  to  it  on  the  ground 
it  is  immaterial. 

The  Witness:     Mr.  Andersen  contributed 

Mr.  Rubin:  Just  a  moment.  Your  Honor,  we 
object  on  the  ground  it  is  incompetent,  irrelevant 
and  immaterial. 

The  Court :  Yes,  I  think  you  had  better  get  back 
to  the  traditional  method  of  trying  lawsuits  by  ques- 
tion and  answer. 

Mr.  Margolis:     This  is  preliminary. 

Q.  Did  the  union  take  some  action  in  connection 
with  pending  legislation  concerning  the  size  of  bait 
nets?  A.    Yes,  sir. 
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Mr.  Rubin:  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Objection  sustained.  [3119] 

*     *     * 

Q.  Mr.  McLauchlan,  have  you  ever  worked  on 
a  boat  operated  by  Mr.  Naylor?  A.     Yes. 

Q.  By  the  way,  that  is  the  Mr.  Naylor  who  testi- 
fied here? 

A.  That  is  true.  He  is  the  owner  of  the  Bayside 
Fish  Market. 

Q.  When  did  3^ou  work  on  this  boat  operated 
by  Mr.  Naylor? 

A.  That  was  from  about  the  middle  of  Decem- 
ber 1944  to  about  the  middle  of  February  1945. 

Q.     What  was  the  name  of  the  boat? 

A.     It  had  no  name. 

Q.     No  name. 

A.     It  had  a  number,  which  I  do  not  remember. 

Q.     How  big  a  boat  was  it? 

A.     It  was  about  40  feet  long. 

Q.     How  large  a  crew? 

A.     It  had  a  crew  of  three. 

Q.     Including  yourself? 

A.     Including  myself. 

Q.     You  had  no  interest  in  that  boat? 

A.     No  interest. 

Q.     What  kind  of  fish  did  the  boat  go  after? 

A.     Sharks. 

Q.     Exclusively  ? 

A.     At  the  time  I  was  fishing  the  boat. 

Q.  What  was  done  with  the  shark  that  was 
caught  by  that  boat? 
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A.  The  shark  and  the  liver  were  sold — the  shark 
itself  was  sold  to  Mr.  Naylor  and  the  liver  were 
sold  through  Mr.  Naylor. 

Q.     All  of  them?  A.     All  of  them. 

Q.     Any  shark  or  liver  offered  to  anybody  else? 

A.     No. 

Q.  Did  Mr.  Naylor  get  a  share,  some  share  of 
the  proceeds  in  connection  with  his  ownership  of 
the  boat,  or  operation  of  the  boat? 

A.     That  is  true.  [3121] 

Q.  In  addition  to  fishing,  using  the  boat  for 
fishing,  did  you  and  other  members  of  the  crew  do 
any  work  on  the  boat  or  other  equipment? 

A.     On  the  gear. 

Q.     You  mean  on  the  nets? 

A.     On  the  nets. 

Q.     What  did  you  do  in  connection  with  the  nets? 

,  A.  .Well,  as  we  used  the  nets  they  would  gradual- 
ly become  somewhat  slimy  and  some  of  them  were 
new  and  some  were  not.  The  ones  that  were  not  new 
would  be  torn  in  places.  So  when  we  came  in  with 
a  load  of  fish  we  would  tie  the  boat  up,  we  would 
unload  the  nets,  put  them  out  on  the  drying  rack, 
we  would  take  them  from  the  drying  rack  to  where 
we  would  mend  them  to  the  tank  vat  where  they 
would  be  tanned  by  soaking  in  this  boiling  solution 
of  taiming,  which  is  oak  bark  and  water,  for  a 
period  of  time.  Then  they  would  be  taken  out  of  the 
tan  vat  onto  the  boat  and  we  would  go  fishing  again. 

Q.  As  I  understand  your  testimony,  with  regard 
to  June  of  1946  there  was  fishing  conducted  during 
that  month?  A.     There  was. 
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Q.  How  did  the  amount  of  fish  that  came  in 
during  the  month  of  June  1946  compare  with  other 
months  when  you  were  present? 

Mr.  Rubin :  Just  a  moment.  That  is  objected  to 
as  calling  for  a  conclusion  and  not  the  best  evi- 
dence. [3122] 

The  Court :     Well,  if  he  knows  he  can  answer. 

The  Witness:  There  was  more  fish  in  Newport 
harbor  during  the  month  of  June,  during  the  strike 
period,  than  there  has  been  since  or  before. 

Q.  (By  Mr.  Margolis)  :  At  any  time  that  you 
know  about,  is  that  right? 

A.     That  is  true.  And  it  all  sold  at  a  good  price. 

Mr.  Rubin:  Now,  if  your  Honor  please,  we  sub- 
mit that  that  last  answer  is  not .  responsive. 

The  Court:  That  is  not  responsive.  It  may  be 
stricken.  i 

Mr.  Margolis :  We  would  like  to  have  this  docu- 
ment marked  for  identification. 

The  Clerk:     HH. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  HH  for  identification.) 

Q.  (By  Mr.  Margolis):  Mr.  McLauchlan,  I 
show  you  a  document  that  has  been  marked  De- 
fendants' Exhibit  HH  purporting  to  be  the  strike 
committee  minutes  for  June  12 — that  is  June  12, 

1946,  is  it  not?  A.     Yes. 

*     «•     * 

Mr.  Margolis:  If  your  Honor  please,  at  this 
time  we  offer  Defendants'  Exhibit  HH,  for  identi- 
fication, in  evidence. 
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The   Court:     Very   well.   Admitted   in   evidence. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  HH,  and  was  received  in 
evidence.) 

Mr.  Margolis :  Ladies  and  gentlemen  of  the  jury, 
I  would  like  to  read  to  you  the  minutes,  at  least  a 
portion  of  them,  the  whole  minutes  will  be  available 
to  you,  however. 

(Whereupon  counsel  read  to  the  jury  from 
Defendants'   [3124]   Exhibit  HH.) 

Q.  (By  Mr.  Margolis) :  Incidentally,  what  is 
the  Souder  boat  that  is  referred  to  in  these  minutes  ? 

A.  It  is  the  boat  owned  by — well,  I  am  not  sure 
of  the  ownership,  but  it  is  the  boat  operated  by  the 
man  Morris  Souder  who  testified  here  in  behalf  of 
the  prosecution. 

Q.     And  is  that  a  bait  boat? 

A.  It  is  a  small  boat  which  can  be  used  for  bait 
fishing. 

Q.  Was  it  doing  bait  fishing  at  that  time,  do  you 
know? 

A.  At  that  time  I  don't  know.  When  I  say  "bait 
fishing"  I  mean  the  catching  of  certain  species  of 
tuna,  and  so  forth,  with  bait  and  hook  and  line. 

Q.     Do  you  know  whether  it  caught  bait? 

A.     No.  it  didn't  catch  bait. 

Mr.  Rubin:  There  are  two  more  sentences,  Mr. 
Margolis.  If  you  don't  want  to  read  them  I  will 
read  them  at  this  time. 
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Mr.  Margolis:  I  will  read  them.  '^  Discussion  on 
who  is  on  the  i)iitrid  list  and  how  to  contact  those 
persons." 

Mr.  Rubin:  On  the  first  page  ''Phelps  reports 
that  as  Picket  Captain  we  are  better  set  up  now 
than  ever  before  and  our  picket  lines  are  full  for 
several  days  ahead." 

That  makes  the  whole  minutes. 

*  *     * 

Mr.  Margolis:  If  your  Honor  please,  at  this 
time  we  would  like  to  offer  a  part  of  an  exhibit 
that  we  didn't  have  an  opportunity  to  read  that 
wasn't  offered.  Government's  Exhibit  301,  a  por- 
tion on  page  1  which  was  not  part  of  the  govern- 
ment's offer. 

*  *     * 

The  Clerk:     II.  [3126 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  II,  and  was  received  in  evi- 
dence.) 

*  *     * 

So  you  will  know  what  I  am  reading  from,  this 
is  a  regular  meeting  of  Newport  fishermen,  Mav 
20,  1946. 

(Whereupon  counsel  read  to  the  jury  from 
Defendants'  Exhibit  II.) 

Q.  (By  Mr.  Margolis)  :  Mr.  McLauchlan,  with 
reference  to  this  reading  of  a  letter  from  the  Tech- 
nical Fisheries  on  the  shark  question,  do  you  recall 
what  that  pertained  to? 
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A.     At  that  time  the  shark  fishermen  were  having 

a  great  deal  of  trouble,  because  the  dealers  had 

dropped  the  price  from  15  cents  a  pound  to  two  or 

three  cents  a  pound.  [3127] 

*     *     * 

Q.  (By  Mr.  Margolis) :  Was  the  union  engaged 
in  any  activities  at  this  time  in  connection  with  the 
Technical  Fisheries  and  the  shark  question? 

A.     That  is  true. 

Q.  What  sort  of  activities'?  What  was  the  union 
doing  ? 

A.  The  union  was  trying  to  help  its  members 
who  fished  shark  to  fuid  some  way  of  getting  a  little 
more  money  and  not  to  be  wasting  the  carcasses  of 
the  shark.   [3128] 

Q.  Was  it  trying  to  find  additional  outlets  for 
the  shark?  A.     That  is  it. 

Q.  What  was  this  Technical  Fisheries  operation 
that  I  referred  to? 

A.  They  were  a  concern  in  San  Francisco  who 
had  exi)erience  during  the  war  in  the  salt  during 
curing  of  various  fish  that  hadn't  usually  been 
treaded  in  that  manner  before. 

Q.  And  they  were  experimenting  in  a  new  opera- 
tion at  that  time,  it  that  right? 

A.  They  had  been  experimenting,  and  we 
thought  they  might  give  us  some  leads  for  more 
utilization  of  fish  products. 

Q.  I  want  to  direct  your  attention  to  Govern- 
ment's Exhibit  302,  which  is  a  copy  of  the  Newport 
Beach  minutes  or  the  original  of  the  Newport  Beach 
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minutes  for  special  meeting,  Fishermen's  Union, 
Local  36,  May  27,  1946,  and  particularly  to  the  por- 
tion reading-  as  follows :  '^Question  by  Mills  of  how 
our  strike  will  coincide  with  the  surplus  of  northern 
fish."  Does  this  state  accurately  everything  that 
was  said  on  that  particular  subject  referred  to? 

Mr.  Dixon:  If  the  court  please,  it  doesn't  refer 
to  anything  this  particular  witness  said,  and  these 
are  the  minutes  of  his  own  organization.  I  think 
since  it  is  not  attacking  anything  that  he  said  that 
would  be  a  violation  of  the  general  rule.  [3129] 

The  Court:  Read  your  sentence  again,  will  you 
please  ? 

Mr.  Margolis:  ''Question  by  Mills  of  how  our 
strike  will  coincide  with  the  surplus  of  northern 
fish." 

The  Court:     Your  question  is? 

Mr.  Margolis:  I  don't  know  whether  my  first 
question  was  answered,  whether  this  represents  ac- 
curately everything  that  was  said  on  this  subject. 

Mr.  Dixon:  We  object  to  it  on  the  grounds  al- 
ready given,  your  Honor. 

The  Court:  The  objection  is  overruled.  You  may 
answer  it  yes  or  no. 

The  Witness:     No. 

Q.  (By  Mr.  Margolis)  :  Will  you  tell  us  what 
was  said  on  that  subject  ? 

A.     Considerable  was   said. 

Q.  Give  us  as  brief  a  summary  of  what  was  said 
as  is  possible  and  yet  cover  it. 
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A.  Well,  Mr.  Mills  explained  that  there  was  a 
great,  in  fact,  the  largest  cold  storage  holdings  of 
Avhat  are  called  rock  fish  filets  in  history. 

Q.     That  is  a  fresh  market  fish? 

A.  That  is  a  fresh  market  fish  that  is  caught 
in  great  quantities  in  northern  California  and  Ore- 
gon by  members  of  the  International  Fishermen  & 
Allied  Workers  of  America.  And  that  this  quanti- 
ty  

-X-  *  * 

And  that  because  of  this  terrific  holding  the  price 
v/as  quite  low,  and  because  of  the  low  price  the  fish, 
even  after  paying  transportation  charges,  could  be 
delivered  in  the  Los  [3131]  Angeles  area  and  sold 
at  prices  very  low  in  comparison  even  to  local  fish. 

And  his  question  was  as  to  what  good  would  it 
do  us  to  withhold  our  production  trying  to  get 
better  wages  and  at  the  same  time  the  market  would 
be  filled  with  this  fish  from  the  north. 

The  Court:     Did  he  say  ''wages"  or  '•prices'"? 

The  Witness:     I  think  he  said  "wages." 

The  Court:     Are  you  sure  of  that? 

The  Witness :     I  said  I  think  so.  I  am  not  sure. 

The  Court:     Your  are  not  sure? 
'he  Witness:     No. 


rpi 


Q.  Now  I  want  to  direct  your  attention  to  the 
same  minutes,  page  2,  about  two-thirds  of  the  way 
down  the  page,  "McLauchlan  says  coercion,  yes,  but 
that  type  of  action  is  what  shows  we  are  growing 
up  into  a  unified  union  of  coastwise  fishermen  and 
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not  a  little  Local  36.  We  are  in  an  emergency  and 
we  should  follow  our  executive  board  recommenda- 
tion," 

Now  will  you  state  whether  or  not  that  correctly 
and  fully  sets  forth  the  substance  of  what  you  said 
on  that  subject  at  that  time? 

A.  The  words  as  writen  here,  I  would  say,  give 
a  considerably  different  impression. 

The  Court :     Did  you  write  them  ? 

The  Witness:     I  did  not  write  these  words. 

The  Court:     Are  those  your  minutes'? 

The  Witness:  I  made  the  talk  that  is  written 
in  the  minutes. 

The  Court:     All  right. 

The  Witness :  They  give  a  considerably  different 
impressions  than  what  I  said. 

Q.  (By  Mr.  Margolis)  :  Will  you  tell  us  what 
you  said? 

Mr.  Rubin:  That  is  objected  to  as  varying  the 
terms  of  a  written  instrument. 

If  your  Honor  please,  3'esterday  in  discussing  this 
— I  am  not  going  to  argue  the  other  question,  except 
to  say  there  is  a  difference  betw^een  a  confession 
which  may  be  controverted  and  an  admission 
against  interest  which  may  not  be  varied. 

The  Court:  Admissions  against  interest,  they 
can  explain,  they  can  deny  that  they  said  it.  The 
objection  is  overruled.  It  is  for  the  jury  to  deter- 
mine which  statement  is  accurate. 

The  Witness:     It  is  all  right  to  answer? 

The  Court:     Yes. 
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Tlio  AVitiiess:  This  meeting-  followed  a  meeting 
wliieh  had  been  held  in  San  Pedro. 

^Iv.  Dixon :  Xow,  if  the  Conrt  please,  I  ask  that 
the  witness  be  instrueted  in  the  interests  of  expedit- 
imx  the  matter  to  state  just  what  he  said. 

The  Courr:     Tliat  is  right.    Answer  the  question. 

Tlie  Witness:     Okay. 

Thit  is  wliat  1  was  explaining  to  the  membership, 
that  in  tlio  meeting  in  San  Pedro  we  had  discussed 
tliis  thing  very  thoroughly  and  we  had  realized  that 
in  any  democratic  organization  you  would  never  get 
nnaTiiinity.  that  there  would  always  be  at  least  one 
person  who  would  have  a  different  opinion,  and 
that  there  miglit  be  as  nuich  as — well,  we  will  say, 
even  40  ])er  cent  might  have  a  different  opinion — 
hut  1  explained  how,  when  we  have  an  election  for 
president  of  the  United  States,  if  the  Democrats 
win  why  this  president  is  the  jn-esident  of  the  Re- 
publicans who  lost  just  the  same,  and  that  you  might 
call  it  coercion  for  the  Republicans  to  have  a  Demo- 
cratic president  and  to  be  bound  by  his  executive 
decisions,  but  that  was  ])art  of  the  democratic  pro- 
cess, and  that  we  as  fishermen  and  in  our  fisher- 
men 's  union  had  just  as  much  right  io  use  this  tried 
process  of  democracy  as  the  ]ieople  of  tlie  United 
States;  that  it  was  i^art  of  our  democratic  traditions 
that  the  minority  should  be  bound  In-  the  decisions 
fairly  arrived  at  of  the  majority. 

Mr.  Rubin:  Xow.  we  move  to  strike  that  as  self- 
servina*. 
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'i'he  Court:  Tlie  motion  is  denied.  It  is  ad- 
mitted on  the  ground,  as  I  heretofore  indicated, 
that  it  was  part  of  the  statement. 

Mr.  Margolis:  Your  Honor  please,  with  respect 
to  Government's  Exhibit  303  we  offer  the  omitted 
portions,  the  portions  omitted  by  the  Government  in 
its  offer,  which  appears  at  the  top  of  page  2  and  at 
the  top  of  page  3  thereof. 

(The  document  referred  to  was  passed  to  the 

Court.)  [3135] 

*     *     * 

The  Court:     It  may  be  admited. 
The  Clerk:     J  J. 

(The  ]jortion  of  the  document  referred  to 
was  received  in  evidence  and  marked  Defend- 
ants' Exhibit  JJ.) 

Mr.  Margolis:  Ladies  and  gentlemen,  I  want  to 
read  to  you  from  what  was  Government's  Exhibit 
303  and  which  is  now  Defendants'  Exhibit  J  J  in 
part,  which  are  the  minutes  of  a  special  meeting  of 
the  fishermen  of  Local  36,  May  29,  1946.  This  is 
the  Newport  local. 

(At  this  point  counsel  read  Defendants'  Ex- 
hibit J  J  to  the  jury.) 

Q.  (By  Mr.  Margolis) :  Referring  to  the  same 
minutes  from  which  I  have  just  read,  Mr.  Mc- 
Lauchlan, I  want  to  direct  your  attention  to  a  por- 
tion on  page  2  which  reads,  "He  explained  John 
Horman's  stand  and  why  John  did  not  sign."     Is 
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that  what  was  said  at  the  meeting  or  is  that  simply 

a  reference  to  the  subject  of  what  was  said?  [3136] 

A.     Well,  it  is  not  what  was  said. 

Q.     AVill  you  tell  us  what  was  said? 

Mr.  Rubin:  Same  objection  as  heretofore  made, 
if  3^our  Honor  please.  This  doesn't  state  anything. 
This  doesn't  state  who  said  what.  It  says  he  ex- 
plained John  Horman's  stand.  In  the  first  place, 
is  is  a  conclusion.  There  is  nothing  here  for  any- 
body to  deny. 

Mr.  Margolis:  The  conclusions  are  admitted 
against  us,  your  Honor. 

The  Court :  He  explained  John  Horman  's  stand  ? 
There  isn't  anything  in  the  record  about  what  John 
Horman's  stand  is.     The  objection  is  sustained. 

Mr.  Margolis.  We  ought  to  be  able  to  show  what 
it  is. 

The  Court :  It  does  not  say  whether  it  is  good  or 
bad.  The  objection  is  sustained.  There  is  no  harm 
done  to  anybody. 

Mr.  Margolis:  It  does  appear  from  the  minutes 
w^ho  said  this. 

The  Court:     The  objection  is  sustained,  counsel. 

Mr.  Margolis:     May  I  have  Exhibit  328? 

(The   document  referred   to   was   passed   to 
counsel.) 

Q.  (By  Mr.  Margolis) :  I  want  to  direct  your 
attention  to  Government's  Exhibit  328,  which  are 
the  strike  committee  meeting  minutes  of  Newport  of 
June  4,  1946,  and  particularly  to  that  portion  read- 
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ing,  '^Moved,  seconded  that  every  man  that  [3138] 
belongs  to  this  miion  must  stand  on  the  picket  line. 
Carried.  Discussion  on  penalty  for  men  who  do  not 
stand  picket  line  decided  the  strongest  penalty 
would  be  to  declare  the  man  unfair."  Now  I  want 
to  ask  you  whether  or  not  at  any  time  during  the 
strike  any  stronger  penalty  was  imposed  upon  any- 
one than  declaring  the  man  unfair  for  any  activity 
in  connection  v/ith  the  strike.  A.     Never. 

Q.  And  you  have  already  told  us  what  it  meant 
to  be  declared  "unfair,"  is  that  right '? 

A.     That's  right. 

Q.  I  also  Vv'ould  like  to  direct  your  attention  to 
this  portion :  ' '  C-o-m, ' '  I  guess  that  stands  for  com- 
mittee ?  A.     Yes. 

Q.  "Committee  for  distribution  of  letters  along 
highway  101.  Duty:  Contact  boat,  give  letter,  write 
down  the  boat's  name  and  number,  explain  the 
union's  problems,  the  betterment  of  the  whole  in- 
dustry. To  be  taken  up  later."  Would  you  explain 
what  is  referred  to  by  "Highway  101"  there? 

A.  That  is  a  stretch  of  highway  bordering  on 
Nev>^port  Harbor  along  vvdiich  are  a  number  of  boat 
slips  and  a  little  repair  yards  where  fish  boats  tie 
up. 

Q.  And  this  referred  to  that  portion  of  101,  is 
that  right?  A.     That  is  right. 

Q.  And  was  this  action  of  contacting  the  boat, 
explain  the  union's  problem,  the  betterment  of  the 
whole  industry,  and  so  forth,  the  action  that  was 
followed  out  1  A.     That  is  right. 
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Q.  I  want  to  call  your  attention  to  page  2  of  the 
same  exhibit,  the  portion  reading:  "Moved,  sec- 
onded that  suitable  cards  be  made  to  be  handed 
persons  who  cross  the  picket  line.  Carried."  Would 
you  exrplain  what,  if  anything,  was  done  with  [3139] 
reference  to  that  motion? 

A.  Well,  these  cards  were  mimeographed,  and 
— do  you  want  the  idea  % 

Q.  Do  you  have  any  of  those  cards  or  were  they 
distributed  out  at  that  time? 

A.     I  think  they  were  all  distributed. 

Q.  What  was  the  substance  of  what  the  cards 
said? 

A.  The  substance  was  that  the  fishermen  wanted 
to  know  when  they  went  fishing  how  much  they 
were  going  to  get  for  their  fish  when  they  landed 
it.  I'hey  wanted  to  know  before  they  went  fishing. 
And  in  order  to  do  this  we  had  to  have  it  in  a  con- 
tractural  relation  with- 

The  Court:     Is  this  what  was  said  on  the  card? 

The  Witness:     That's  right.  [3140] 

*     *     * 

Q.     What  was  done  with  those  cards? 

A.  That  we  wanted  the  co-operation  of  the  pub- 
lic. 

Q.     AVhat  was  done  with  the  cards? 

A.  Tlie  procedure  was  as  follows:  each  picket 
had  a  few  of  tliese  cards,  and  if  the  words  on  his 
banner  did  not  dissuade  people  from  going  in,  then 
when  the  ])eople  came  out  he  would  hand  them  this 
card.  [3141] 
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Mr.  Marg-olis:  Your  Honor  please,  at  this  time 
we  would  like  to  offer  the  omitted  portion  on  page 
1  of  Government's  Exhibit  310. 

The  Court :     You  do  not  want  the  other  part  ? 

Mr.  Margolis:     I  am  not  necessarily  offering  it. 

The  Court:     Very  well.    Admitted. 

The  Clerk :     KK. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  KK.) 

Mr.  Margolis :  Ladies  and  gentlemen  of  the  jury, 
I  want  to  read  to  you  from  what  has  been  Govern- 
ment's Exhibit  310,  the  portion  which  is  now  ad- 
mitted in  evidence  as  Defendants'  Exhibit  KK, 
which  is  the  strike  committee  meeting  at  Newport 
Beach,  Thursday,  June  6,  1946.  I  believe  the  [3142] 
rest  of  the  exhibit  has  been  read  to  you  so  I  will 
just  read  the  omitted  portion. 

(At  this  point  counsel  read  Defendants'  Ex- 
hibit KK  to  the  jury.) 

Direct  Examination 
(Continued) 
By  Mr.  Margolis : 

Q.  Mr.  McLauchlan,  are  those  letters  to  which 
you  testified  asking  for  the  support  of  these  people 
on  strike? 

The  Witness:  Well,  I  am  trying  to  remember. 
I  am  not  just  sure  whether  they  were  the  [3143] 
same  or  a  different  letter  because  the  previous  re- 
ference  
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Q.  What  is  your  best  recollection  as  to  what  that 
refers  to? 

A.  It  was  a  letter  mailed  to  all  the  members  on 
the  boats  in  Newport  Beach,  some  of  which  at  that 
particular  time  of  the  year  had  not  yet  started  to 
fisli,  and  we  wanted  to  contact  every  member 

The  Court :  No.  What  did  the  letter  say  ?  [3144] 
That  latter  may  be  stricken.  What  did  the  letter 
say? 

The  A¥itness:     It  said  in  general 

The  Court :  The  same  thing  you  have  heretofore 
described? 

The  Witness:     I  think  that  must  be  true. 

The  Court :     Very  well. 

Q.  (By  Mr.  Margolis)  :  Now  I  want  to  direct 
your  attention  to  Government's  Exhibit  311,  which 
is  a  set  of  minutes  dated  June  7,  1946.  These  are 
Newport  Beach  minutes,  are  they  not? 

A.     Yes. 

Q.  And  particularly  to  that  portion  on  page  1, 
**  Moved  and  seconded  that  a  committee  of  three 
men  contact  all  men  who  are  unfair  before  final 
action.  Carried."  I  want  to  ask  you  whether  the 
final  action  that  is  referred  to  there  is  again  the 
final  action  of  declaring  them  unfair.  [3145] 

■X-  *  * 

Q.  (By  Mr.  Margolis) :  What  final  action  is 
referred  to  ? 

A.  Was  to  declare  by  a  vote  of  the  membership 
that  these  particular  individuals  were  considered 
unfair  by  the  union.    And  until  that  was  done 
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The  Court:     Well,  is  that  the  final  action? 

The  Witness:     Yes. 

The  Court :     All  right.    You  have  answered  it. 

Q.  (By  Mr.  Margolis) :  Were  they  officially 
considered  unfair,  regardless  of  Vi'hether  their  ac- 
tions were  unfair,  before  they  were  put  on  the  un- 
fair list? 

A.     No,  that  is  the  main  point.  [3147] 

Q.  I  want  to  direct  your  attention  now,  Mr.  Mc- 
Lauchlan, to  Government's  Exhibit  312,  being  the 
strike  committee  minutes  for  Newport  Beach  of 
June  8,  1946,  and  particularly  to  that  portion  on 
page  2  reading:  "Publicity  committee  report  none. 
Moved,  seconded  that  the  publicity  committee  draw 
up  another  letter  or  circular  for  the  press,  public, 
and  information  and  businessmen " 

Mr.  Rubin:  I  think  that  is  "unfair"  instead  of 
'^information,"  counsel,  if  I  may  interpolate. 

Mr.  Margolis:     That  is  right. 

Q.  (Continuing)  "Moved,  seconded  that  the  pub- 
licity committee  draw  up  another  letter  or  circular 
for  the  press,  public,  and  unfair  markets  and  busi- 
nessmen in  Newport."  I  think  this  says  "Ciarried," 
is  that  right?  A.     Carried,  yes. 

Q.  I  want  to  ask  you  if  you  have  a  publicity 
committee  which  functioned  all  through  the  month 
of  June,  1946.  A.     That's  true. 

Q.  What  functions  did  that  publicity  committee 
carry  on? 

A.  This  sort  of  thing  that  is  in  this  paragraph. 
That  is,  giving  information  to  the  press,  to  the  pub- 


1640  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Charles  McLauchlan.) 
lie,  to  any  section  of  the  public,  including  business- 
men in  the  town,  people  dependent  upon  the  fishing- 
fleet  and  its  welfare  and  so  forth.  [3148] 

Q.     Concerning  whaf? 

A.  Concerning  the  situation  that  brought  about 
the  strike.  And  the  attitude  and  desires  and  needs 
of  the  imion. 

Q.  Did  you  give  publicity  concerning  the  strike 
itself  and  the  actions  you  were  taking? 

A.     That's  right. 

The  Court:     This  said,  ''Unfair  businessmen?" 

The  Witness :     Unfair  markets. 

Mr.  Margolis:     Unfair  markets. 

The  Court:     Unfair  markets  and  businessmen. 

The  Witness :  That  didn  't  mean  unfair  business- 
men, because  no  businessmen  were  unfair. 

Q.  (By  Mr.  Margolis)  :  I  want  to  refer  to  page 
3  of  the  same  set  of  minutes.  "Motion  moved,  sec- 
onded, that  picket  line  be  streamlined  in  the  case 
of  albacore  and  that  hired  pickets  or  volunteers  be 
used.  This  motion  is  a  recommendation.  Carried." 
I  want  to  ask  you  what  was  the  situation  during  the 
month  of  June,  1946  with  regard  to  albacore  fish- 
ing? 

A.  The  albacore  started  to  get  on  the  lines  about 
a  month  early. 

Q.     What  do  j^ou  mean  by  ''get  on  the  lines?" 

A.  Well,  it  has  always  been  the  practice  of  the 
fishermen  along  about  when  they  think  albacore 
are  going  to  start  to  hit,  to  go  out  on  prospecting 
trips,    you    might    say — well,    here    some    people 
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just  happened  to  be  out  a  way  early  and  they  [3149] 

began  to  catch  albacore. 

Q.  Came  in  about  a  month  early  and  what  hap- 
pened with  regard  to  what  the  fishermen  did  at 
that  time? 

A.  The  albacore  are  the  main  resource  of  the 
small  boat  fleet,  and  when  the  albacore  hit  nothing 
can  hold  them,  nothing  can  hold  the  fishermen,  they 
go  albacore  fishing,  even  if  their  boats  aren't  fin- 
ished they  go  albacore  fishing. 

Q.     Is  that  what  happened  during  the  month  of 

June?  A.     That's  right.   [3150] 

*     *     * 

Q.  (By  Mr.  Margolis)  :  I  show  you  a  one-page 
mimeographed  sheet,  mimeographed  on  both  sides 
and  addressed  on  one  side  *'To  the  Public"  and 
purporting  to  bear  the  signature  of  Charles  Mc- 
Lauchlan, business  manager,  IFAWA,  Local  36, 
Newport  Unit,  and  ask  you  whether  you  recognize 
that.  A.     I  do.    • 

Q.     What  is  that? 

A.  This  is  the  letter  mentioned  in  the  minutes 
which  w^as  duly  drawn  up  and  mimeographed  by 
the  publicity  committee. 

Q.  The  one  that  you  mentioned  previously  in 
your  testimony?  A.     Yes,  sir. 

The  Court :  This  morning  ?  The  one  that  was 
handed  to  people  who  went  through  the  lines,  or  the 
one  that  was  sent  to  the  small  boat  owners? 

The  Witness:  This  is  the  one  that  was,  accord- 
ing to  the  testimony  just  now,  just  finished,  the 
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minutes  about  the  publicity  committee  shall  draw 
up  a  letter  to  the  public,  unfair  markets  and  busi- 
nessmen. 

Mr.  Margolis:  I  ask  that  this  be  marked  for 
identification  and  then  I  will  offer  it  in  evidence, 
your  Honor.  The  Clerk :     LL. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  LL  for  identification.)  [3151] 

3,Ir.  Rubin:  Usual  objection,  that  it  is  self-serv- 
ing, your  Honor. 

The  Court:  Let  me  see  the  minutes  that  this 
refers  to. 

(The  document  referred  to  was  passed  to  the 
Court.) 

The  Court:     What  is  your  objection? 

Mr  Rubin:  The  objection  was  that  it  is  selt- 
serving,  if  your  Honor  please. 

The  Court:  Well,  I  think  that  it  is  admissible 
as  explanatory  of  the  document  that  is  now  in  evi- 
dence.   Objection  overruled. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  LL.) 

Mr.  Margolis:  This  exhibit  which  has  been 
marked  LIj  is  a  mimeographed  sheet,  mimeographed 
on  both  sides,  which  reads  as  follows: 

(At  this  point  counsel  read  Defendants'  Ex- 
hibit TjL  to  the  jury.) 

Q.  (By  Mr.  Margolis)  :  Just  a  brief  reference 
to    Govermnent's    Exhibit    313,    Mr.    McLauchlan, 
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which  is  the  strike  committee  meeting  dated  June 
11,  1946,  the  portion  which  is  in  evidence  as  De- 
fendants' Exhibit  T,  "Discussion  and  reading  of 
the  proposal  tentatively  accepted  by  the  San  Pedro 
dealers.  General  discussion  on  the  merits  of  the 
proposal."  I  want  to  ask  you  whether  or  not  that 
refers  to  the  letter  of  June  11,  1946  addressed  [3152] 
to  the  fresh  fish  dealers  of  the  port  of  San  Pedro 
which  is  in  the  evidence  as  Defendants'  Exhibit  A. 

A.     It  does. 

Q.  Now  I  want  to  direct  your  attention  to  Gov- 
ernment's Exhibit  317,  which  are  the  minutes  of 
June  20,  1946  for  Newport  Beach,  and  particularly 
to  that  portion  on  page  1  of  that  exhibit  which 
reads,  '^Assigning  men  as  patrolmen.  Very  good 
results  being  obtained."  Was  there  a  difference 
between  pickets  and  patrolmen? 

A.     Yes,  there  was. 

Q.  Will  you  explain  what  the  difference  was, 
what  a  patrohnan  did? 

A.  Well,  the  patrolmen  were  our  emissaries  to 
fishermen  who  had  not  yet  come  into  the  office  and 
been  registered.  The  patrolmen  were  assigned  for 
certain  hours,  maybe  three  hours,  instead  of  picket 
duty,  to  go  to  a  certain  section  of  the  bay  and  to 
talk  to  the  fishermen  that  they  found  working  on 
their  boats  or  tying  up  or  cleaning  up  their  boats, 
and  explaining  to  them  the  issues  in  the  strike  and 
asking  them  for  their  cooperation,  and  if  they 
agreed  to  cooperate  to  come  over  and  register  with 
the  strike  committee. 
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Q.     And  that  was  referred  to  in  those  minutes 

as  patrohnen  ?  A.     That  is  correct.  [3153] 

*  *     ♦ 

Q.  (By  Mr.  Margolis) :  Now,  I  will  direct  your 
attention  to  page  3,  near  the  top  of  the  page,  of 
these  minutes,  where  it  says,  "Report  on  Mooring 
Committee" — incidentally,  these  are  the  minutes, 
are  they  not,   of  June  24,   1946  for  the  Newport 

Beach  unit? 

*  *     * 

A.     Yes,  these  are  the  minutes. 

*  *     * 

Q.  (By  Mr.  Margolis) :  "Buckman  gave  his  re- 
port. Says  the  city  has  received  permission  for  the 
mooring  basin  proposed  off  of  19th  Street.  Said 
city  engineer  wanted  some  technical  data  on  how 
to  moor  boats.  McLauchlan  gave  his  report.  Said 
they  looked  around  and  found  several  places  that 
may  do  temporarily,  but  problems  came  up  that 
were  insurmountable.  We  may  notify  harbormas- 
ter of  moorings  available  by  owners'  absences." 
Does  that  set  forth  completely  the  substance  of  what 
was  said  in  that  report  ? 

A.  As  it  is  written  it  is  not  understandable  in 
certain  parts.  [3155] 

Q.     Will    you    tell    us   what    w^as    said    on    that 

subject"? 

*  *     * 

A.  We  had  a  lot  of  trouble  in  the  Newjjort  Har- 
bor trying  to  find  a  place  to  moor  the  boats  of  the 
fishermen,  and  one  of  the  things  we  tried  to  do,  to 
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sort  of  alleviate  this  somewhat,  was  to  find,  if  pos- 
sible, areas  that  were  suitable  for  mooring  areas 
which  were  not  being  used.  So  looking  at  a  chart 
of  the  harbor  we  saw  several  such  corners,  and  I 
had  the  job  of  going  to  see  city  officials  and  prop- 
erty owners,  or  whatever,  to  see  if  there  was  a  pos- 
sibility of  their  being  used  by  fishing  boats.  And 
it  says  here  that  problems  came  up  which  were  in- 
surmountable. These  insurmountable  problems  were 
the  fact  that  the  property  owners  didn't  want  fish- 
ing boats  around.  They  wanted  these  beautiful 
yachts  with  nice  painted  hulls  and  flapping  sails, 
but  a  working  boat  for  a  man  and  his  family  to 
make  a  living,  they  didn't  want  to  have  around. 

Mr.  Rubin :  If  your  Honor  please,  we  are  [3156] 
in  another  speech  again,  and  we  submit  it  should  be 
stricken. 

The  Court:     Yes,  it  is  wholly  immaterial. 

The  Witness:     This  is  what  I  said  in  my  report. 

Mr.  Rubin:     Even  if  he  said  it  it  is  immaterial. 

The  Court:     It  is  immaterial. 

Mr.  Margolis:  The  government  offered  a  lot  of 
immaterial  evidence,  and  if 

The  Court:  Certainly  a  lot  of  immaterial  evi- 
dence has  gotten  into  this  record,  and  it  is  my  fault. 
I  should  have  been  a  little  firmer  and  tougher  at  the 
beginning  than  I  have  been.  However,  that  is  im- 
material. The  jury  is  instructed  to  disregard  it. 
It  is  stricken  from  the  record. 

Q.  (By  Mr.  Margolis) :  I  want  to  refer  to  Gov- 
ernment's Exhibit  320,  which  is  the  strike  commit- 
tee minutes  for  June  28,  1946  in  Newport  Beach, 


1646  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Charles  McLauchlan.) 
and  the  portion  on  page  1  which  reads  "'Passed  out 
circular  to  all  sport  fisherman  companies/' — is  that 
what  it  says  ?  A.     Yes,  that  is  what  it  says. 

Q.  "Passed  out  circular  to  all  sport  fisherman 
companies.  Had  good  reception."  Will  you  look 
at  those  minutes  in  order  to  refresh  your  recollec- 
tion, and  tell  us  if  you  know  what  that  referred  to  ? 

A.  Yes,  this  is  the  reference — in  the  mackerel 
fleet  and  belonging  to  the  union  we  have  a  number 
of  fishermen,  especially  during  the  spring  [3157] 
and  summer  months,  who  work  on  what  is  known 
as  sport  fishing  boats. 

Q,     What  are  these  sport  fishing  boats'? 

A.  The  sport  fishing  boats  take  out  people  for 
fun,  they  charge  them  so  much  a  day,  and  they  go 
out  here  and  there  with  a  group  of  from  ten  to  forty 
amateurs,  you  might  say,  amateur  fishermen.  Others 
charter  the  boat,  may  a  group  of  five  charters  a 
boat  and  goes  out  and  spends  the  day.  Those  are 
the  two  types.  The  crews  on  these  sport  fishermen 
operate  the  engines  and  care  for  the  welfare  of  the 
passengers  and  navigate  the  boat,  and  I  think  they 
cook  for  the  passengers  and  clean  the  fish  and  so 
forth.  So  these  men  who  are  the  summertime  crews 
on  sport  fishing  boats  fish  mackerel  in  the  winter, 
and  we  wanted  their  co-operation  to  explain  to  all 
the  people  who  go  out  on  the  sport  fishing  boats 
what  we  were  after. 

Q.  Incidentally,  is  it  the  practice  for  any  of  this 
fisli  which  is  caught  on  the  sport  fishermen  boat 
or  sport  fishing  boat  to  be  sold  to  the  fresh  market 
dealers  *? 
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A.  That  has  happened  many  times,  and  that  was 
another  point  in  the  co-operation [3158] 

*     *     * 

Mr.  Margolis:  If  your  Honor  please,  I  would 
like  to  offer  in  evidence  the  omitted  portion  of  this 
exhibit,  that  is.  Exhibit  320,  which  is  on  page  2 
thereof. 


*     * 


The  Court:  I  do  not  know  that  it  would  raise 
collateral  issues.  From  reading  it,  it  looks  like  it 
ties  into  the  same  general  situation.  The  motion 
is  denied.    It  is  admitted  in  evidence. 

The  Clerk:     MM. 

(The  document  referred  to  was  received  in 
evidence     and    marked     Defendants'     Exhibit 

MM.) 

Mr.  Margolis :  Ladies  and  gentlemen  of  the  jury, 
this  is  the  strike  committee  meeting  minutes  of 
Newport  Beach,  June  28,  1946,  originally  offered 
by  the  Government  as  Exhibit  320  and  the  portion 
now  offered  by  the  defendants  is  MM  and  reads  as 
follows : 

(At  this  point  counsel  read  Defendants'  Ex- 
hibit MM  to  the  jury.) 

Q.     (By  Mr.  Margolis)  :     Do  you  know  who  is 
referred  to  there?  [3160] 

*     *     * 

A.     That  is  right. 
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Q.     This  Mr.  Negri  was  the  owner  of  a  boat? 

A.  He  was  a  man  who  leased  a  barge,  or  char- 
tered a  barge. 

Q.     What  did  that  barge  do? 

A.  That  barge  as  towed  into  Mexican  waters 
about  two  days'  or  three  days'  journey  down,  it 
was  anchored  there  with  ice  aboard,  other  boats 
journeyed  from  San  Diego  down  and  back  carrying 
to  the  barge  ice,  supplies,  gasoline,  and  carrying 
ba^'k  albacore  which  were  purchased  on  the  barge 
from  small  boat  fishermen  whose  home  port  was 
San  Diego,  that  is,  who  cleared  out  of  San  Diego, 
and  who  hoped  to  stay  in  the  vicinity  of  the  barge 
all  season  without  coming  back,  the  long  voyage 
each  time  they  caught  a  hold  full  of  fish. 

Q.  Now  do  you  recall  this  discussion  at  the 
meeting  of  June  28,  1946  with  regard  to  putting  a 
weighmaster,  a  CIO  weighmaster,  on  the  Victor 
Negri  barge?  A.     I  do. 

Q.  And  was  a  CIO  weighmaster  later  to  be  put 
on  the  barge?  A.     He  was. 

Q.  Do  you  know  what  the  function  of  that 
weighmaster  was? 

A.  The  function  of  the  weighmaster  was  to  watch 
the  scales  and  to  see  that  fishermen  belonging,  es- 
pecially to  our  unit  but  in  general  all  [3161] 
fishermen,  received  honest  weights.  In  fact,  he  took 
with  him  a  check  weight  so  he  could  check  the  scales. 

He  also  checked  the  figures  of  the  computations 
because  some  of  our  fishermen  do  not  figure  too 
well,  so  we  thought  that  was  a  service  for  the  mem- 
bership. 


Allied  Workers,  et  al.  vs.  U.  S.  A.  1649 

(Testimony  of  Charles  McLauchlan.) 

The  Court:  Was  that  fresh  fish,  the  albacore 
that  was  brought  up  from  San  Diego,  or  cannery 
fish  ?  The  Witness :     Albacore  is  both. 

The  Court :  Was  that  fresh  fish  that  came  from 
that  barge,  or  do  you  know? 

The  Witness:     It  is  my 

The  Court:     Do  you  know? 

The  Witness :     I  mostly  know. 

The  Court :  There  are  too  many  people  in  the 
w^orld  like  that,  which  means  they  don't  know. 

Mr.  Margolis :     Your  Honor,  I  want  to  cite  that — 

The  Court :  That  certainly  is  not  any  profession 
of  knowledge. 

Mr.  Margolis:  That  is  an  unfair  characterization 
of  a  witness  who  is  trying  to  tell  your  Honor  what 
his  state  of  mind  is  with  regard  to  these  matters, 
and  I  think  your  Honor  should  instruct  the  jury  to 
disregard  that  statement. 

The  Court:  No,  the  jury  are  not  instructed  to 
disregard  it.  "I  mostly  know"  is  a  complete  lack 
of  knowledge.  I  asked  the  witness  if  he  [3162] 
knows  and  he  can  answer  the  question  whether  he 
knows  or  he  does  not  know. 

Mr.  Margolis:  I  want  to  cite  those  remarks  of 
your  Honor  as  misconduct. 

The  Court :     You  may  do  so. 

Mr.  Margolis:  And  request  that  the  jury  be  in- 
structed to  disregard  them. 

The  Court :     Your  request  is  denied. 

Mr.  Rubin :     Now  we  are  going  to  move  that  this 
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testimony  be  stricken  on  the  gromid  that  it  is  not 
apparent  that  this  fish  has  anything  to  do  with  this 
ease  at  all. 

The  Court:  The  motion  is  granted  and  the  jury 
are  instructed  to  disregard  the  entire  testimony  con- 
cerning the  barge  in  the  Mexican  waters. 

Q.  (By  Mr.  Margolis) :  Mr.  McLauchlan,  I 
want  to  direct  your  attention  to  Government's  Ex- 
hibit 37,  which  is  a  letter  which  purports  to  bear 
your  signature.     Does  that  bear  your  signature? 

A.     Yes,  sir. 

Q.  And  that  letter  was  sent  out  on  June  29, 
1946  to  the  Bayside  Fish  Market? 

A.     That  is  right. 

Q.  Was  that  letter  sent  out  to  any  other  concerns 
other  than  the  Bayside  Fish  Market? 

A.     No.  [3164] 

Q.  Now  there  is  a  letter  that  was  enclosed  in  that 
letter,  which  I  believe  in  Defendants'  Exhibit  W-2, 
is  it  not? 

Mr.  Uubin:  It  is  a  mimeographed  letter  to  the 
San  Pedro  dealers,  counsel,  whatever  the  number  is. 

Mr.  Margolis:     W-2. 

Mr.  Rubin :     We  will  so  stipulate. 

Q.  (By  Mr.  Margolis):  That  letter  was  en- 
closed with  this  letter,  is  that  right,  with  this  letter 
which  is  Government's  Exhibit  37? 

A.  Now  they  both  were  sent  to  the  Bayside  Fish 
Market.  I  am  not  certahi  that  they  were  sent  in 
the  same  enclosure.  It  may  be  that  the  other  one 
preceded  this  one  by  a  day,  or  maybe  they  were 
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taken  there  by  some  of  our  people  one  day  and  the 

next,  or  maybe  l^oth  on  the  same  day. 

Q.  In  any  event,  both  letters  went  to  the  Bay- 
side  Fish  Market?  A.    Yes. 

Q.  The  only  other  market  that  you  had  that  was 
picketed  during  the  strike  was  Horman,  is  that 
right?  A.     Horman,  yes. 

Q.  Plorman  did  not  get  a  copy  of  Defendants' 
Exhibit  37  ?  A.     He  did  not. 

Q.     Did  he  get  a  copy  of  the  other  letter?  [3164] 

The  Court:     W-2. 

Mr.  Rubin :  If  the  Court  please,  for  the  purpose 
of  the  record  it  is  W-1. 

The  Witness:     I  am  not  certain. 

Q.  (By  Mr.  Margolis) :  You  are  not  certain 
whether  he  did  or  not  ?  A.     No. 

Q.  Nov/  was  this  letter,  Grovernment's  Exhibit 
37,  ever  approved  by  the  Newport  unit  of  the  Fish- 
ermen's Union?    ' 

A.  Well,  as  I  remember,  this  letter  was  drawn 
up  by  the  strike  committee  of  the  Newport  unit. 

The  Court:     Have  you  answered  the  question? 

The  Witness :     Yes,  sir. 

The  Court:  Read  the  question  again,  Mr.  Re- 
porter. 

•X-  *  * 

The  Witness:  Well,  I  think  by  the  time  we  had 
a  membership  meeting  a  number  of  other  things 
had  happened  so  that  this  particular  action  never 
as  acted  upon  by  a  membership  meeting.  [3165] 
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The  Court :  Do  I  understand  your  answer  to  the 
question  to  be  that  it  was  not  approved  by  the  New- 
port unit  then,  or  is  that  your  recollection,  that  it 
wasn  't  api^roved  by  the  Newport  unit  ? 

The  Witness :  I  think  that  would  be  a  fair  state- 
ment. 

The  Court:     What? 

The  Witness :  That  it  was  not  acted  upon  by  the 
Newport  unit. 

Mr.  Rubin:  Counsel's  question,  if  the  Court 
please,  was  whether  it  was  approved.  We  object 
to  this  on  the  ground  it  is  calling  for  a  conclusion 
of  this  witness.  He  can  testify  whether  it  was 
passed  upon. 

The  Court:  He  said  it  was  not  acted  upon  by 
the  Newport  unit. 

Mr.  Rubin:  The  question  was  whether  it  was 
approved. 

The  Court :  He  has  answered.  It  was  not  acted 
U])on.    If  it  wasn't  acted  upon  it  wasn't  approved. 

Mr.  Rubin:  That  doesn't  necessarily  follow  be- 
cause this  is  from  a  strike  committee  which  was  set 
up  and  which  sent  that  letter. 

The  Court:  You  can  find  that  out  on  cross  ex- 
amination. 

Q.  (By  Mr.  Margolis) :  Was  any  action  taken 
pursuant  to  that  letter  with  regard  to  declaring 
boats  unfair  at  any  time?  [3166] 

*     *     * 

The  Witness :     No.    The  answer  is  no. 
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Q.  (By  Mr.  Margolis)  :  Do  you  know  of  any 
situation  in  which  any  boat  which  wanted  to  deliver 
fish  to  the  Bayside  Market,  the  concern  to  which 
that  letter  was  addressed,  was  prevented  or  inter- 
fered with  by  any  action  of  the  union  from  deliv- 
ering that  fish  ? 

*     *     * 

The  Court:     You  understand  it? 

The  Witness:  I  understand  it  and  I  can  answer 
it. 

No  boat  was  ever  prevented  from  unloading  fish 
to  the  Bayside  Market  and  no  boat  was  ever  inter- 
fered with  from  unloading  fish  or  any  fish,  products 
at  the  Bayside  Market,  period. 

Mr.  Rubin:  All  right.  We  will  move  to  strike 
that,  if  your  Honor  please,  on  the  ground  it  is  self- 
serving,  and  it  calls  for  a  conclusion  of  the  witness 
as  to  what  was  prevented  or  not  prevented. 

The  Court :  It  is  a  conclusion,  and  it  is  stricken 
from  the  record.  The  jury  is  instructed  to  disre- 
gard the  witness'  answer. 

*     *     * 

The  Court:  It  is  for  the  jury  to  determine 
whether  or  not  boats  were  interfered  with. 

Q.  Was  any  action  taken  by  the  union  with  re- 
gard to  boats  which  were  delivering  fish  at  the  Bay- 
side  Market  either  before  or  after  this  letter,  other 
than  the  cases  which  you  have  stated  in  which  boats 
were  declared  unfair,  was  any  other  action  what- 
soever taken?  A.     At  no  time. 
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Cross-Examination 
By  Mr.  Dixon : 

Q.  During  the  course  of  the  strike  at  Newport 
do  you  remember  whether  a  non-member  fisherman 
endeavored  to  deliver  some  sardines  to  Mr.  Naylor, 

do  you  recall  that  incident,  Mr.  McLauchlan?  [3169] 

*     *     * 

The  Witness:  And  I  do  not — I  will  say  this:  I 
think  that  Mr.  Jones  on — I  forget  the  boat  now — 
])ut  I  think  that  he,  you  might  say,  endeavored  to 
deliver  some  fish  to  Mr.  Naylor. 

Q.  (By  Mr.  Dixon)  :  And  it  is  a  fact,  is  it  not, 
that  he  did  not  deliver  the  sardines  in  his  boat  to 
Mr.  Naylor  during  the  strike? 

A.  He  did  not  even  tie  up  at  Mr.  Naylor 's  dock 
with  the  sardines. 

Q.  And  it  is  a  fact,  is  it  not,  Mr.  McLaughlan, 
that  you  as  a  contact  committee,  or  a  member  of  that 
committee,  contacted  him.  and  asked  him  not  to  de- 
liver the  sardines  to  Mr.  Naylor,  isn't  that  correct? 

A.     You  might  say  I  did  ask  him  not  to,  yes. 

Q.  Mr.  McLaughlan,  I  believe  you  testified  that 
you  took  up  the  business  of  commercial  fisherman 
in  July  of  1944,  [3170]  is  that  correct? 

A.  Previous  to  that,  you  might  say,  in  the  ca- 
pacity of  helping  to  build  a  fishing  boat,  maybe  I 
was  additionally  working  two  months. 

Q.  That  was  the  first  time,  was  it,  tliat  you  had 
anything  to  do  with  the  fishing  business  or  the  busi- 
ness of  catching  fish,  that  is,  July,  1944? 

A.     Thereabouts. 
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Q.  What  were  you  doing  prior  to  that  time? 
That  IS,  what  was  your  business  or  occuj^ation? 

A.     I  was  a  shipyard  worker. 

Q.  During  what  period  of  time  did  you  work  in 
the  shipyards? 

A.     For  the  period  of,  I  would  say,  from  1942. 
Q.     To  July  of  '44? 

A.  Not  quite  to  July.  Probably  till  February 
or  March  of  '44. 

Q.  What  did  you  do  in  the  interim  period,  Feb- 
ruary, 1944,  to  July,  1944,  when  you  started  to  go 
in  the  fishing  business  ? 

A.  Well,  as  I  explained,  a  couple  of  months  I 
was  working  preparing  this  boat  to  fish. 

Q.     That  is  the  one  you  bought? 

A.     I  had  bought  no  boat  ever. 

Q.  Were  you  working  gratis  on  a  boat;  were 
you,  preparing  it?  [3171] 

A.     Not  gratis. 

Q.  Did  you  receive  any  pay  for  the  work  that 
you  were  doing  working  on  that  boat  during  that 
period  of  time? 

*     *     * 

The  Witness:     I  did  not  receive  any  wages. 

Q.  (By  Mr.  Dixon):  Did  you  receive  any 
money  for  the  work  you  did  on  the  boat  during  that 
period  of  time  from  anybody?  A.     No. 

Q.  Was  this  the  boat  you  went  out  in  subse- 
quently and  did  some  fishing  on? 

A.     That's  riffht. 
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Q.  Prior  to  the  time  you  worked  in  the  ship- 
yards what  was  your  business  or  oceu]:>ation  ? 

A.     I  worked  as  a  piledriver  man.  [3172] 

Q.     For  what  concern  or  concerns'? 

*     *     * 

A.  I  worked  as  a  pile-driver  man  for  a  number 
of  contractors. 

Q.  How  long  were  you  in  that  position,  or  how 
long  did  you  do  that  kind  of  work? 

A.     I  think  two  years,  roughly  speaking. 

Q.     For  just  the  same  concern? 

A.     No;  I  said  for  a  number  of  contractors. 

Q.  For  a  number  of  different  concerns.  I  believe 
you  testified  that  you  became  the  business  agent  of 
the  Newport  Beach  unit  in  September  of  1945 ;  that 
is  correct,  it  is?  A.     Yes.  [3173] 

Q.  And  that  you  retained  that  position  until 
November  of  '46?  A.     That's  correct. 

Q.  And  from  there  you  went  into  the  bee  busi- 
ness, is  that  correct? 

A.  From  there  I  became  a  full-time  defendant 
in  this  court. 

Q.     What  business  or  occupation 

The  Court:     What  is  that,— November,  1946? 

The  Witness:  I  am  mistaken,  your  Honor.  I 
didn't  become  a  full-time  defendant  in  this  court 
at  that  time.  I  didn't  go  in  the  bee  business  at  that 
time. 

The  (\)urt:  Mr.  McLauchlan,  the  fact  is  that 
you  have  been  excused  from  time  to  time,  upon  the 
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special  request  of  your  <iOunsel  to  this  court,  since 
this  trial  has  been  commenced  and  the  evidence  has 
been  put  on,  haven't  you? 

The  Witness:  For  a  period  of  a  month  or  so  I 
was  here  every  day,  your  Honor,  that  is  what  I  was 
referring  to. 

The  Court :     I  see. 

The  Witness:  Now,  from  November  I  was  un- 
employed for  some  time.  There  was  no  fishing  go- 
ing on. 

Q.  (By  Mr.  Dixon) :  And  you  are  in  business 
on  your  own  behalf  at  the  present  time? 

A.     Yes,  sir. 

Q.  You  were  on  the  committee,  were  you  not, 
that  [3174]  presented  the  stabilization  contract  to 
Mr.  Naylor  in  May  of  1946  ?  A.     Yes,  sir. 

Q.  And  that  contract  was  i3resented  to  how  many 
other  dealers  at  Newport  at  that  time? 

A.  It  was  presented  to — do  you  want  the  num- 
ber or  enumeration? 

Q.  How  many  other  dealers  did  you  present  it 
to  at  the  time  that  you  presented  it  to  Mr.  Naylor? 

A.  A¥e  presented  it  to  one,  two — well,  you  mean 
in  that  period,  not  at  the  same  time?  You  mean  in 
that  period? 

Q.  Withdraw  that.  The  contract  was  presented 
to  Mr.  Naylor  in  May,  latter  part  of  May,  1946,  was 
it  not?  A.     That  is  correct. 

Q.  And  the  same  contract,  Exhibit  3,  was  pre- 
sented to  another  dealer  at  Newport  Beach  at  the 
same  time  by  yourself  and  other  members  of  the 
committee,  was  it  not? 
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A.     Well,  a  day  or  two  before 

Q.     Please  answer  my  question  yes  or  no. 

A.     A  day  or  two  before 

Q.  Just  answer  my  question  whether  you  did  or 
didn't  please.  A.     Well,  the  same  day? 

Q.  Did  you  understand  my  question,  Mr.  Mc- 
Lauchlan ? 

Mr.  Margolis:  If  your  Honor  please,  I  object 
to  this  as  argumentative.  [3175] 

The  Court :  It  is  not  argumentative,  counsel. 
The  witness  if  he  doesn't  understand  the  question 
he  can  state  so,  and  I  will  sustain  an  objection  on 
that  ground.  But  counsel  has  a  light  to  ask  him 
if  he  miderstands  it.  The  witness  is  taking  his  time, 
he  is  very  deliberate  in  answering  questions,  very 
careful  in  weighing  his  answers. 

Read  the  question. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows: 

"And  the  same  contract,  Exhibit  3,  was  pre- 
sented to  another  dealer  at  NeAvport  Beach  at 
the  same  time  by  yourself  and  other  members 
of  the  committee,  was  it  not?") 

The  Witness:     I  do  not  understand. 
The  Court :     You  don 't  understand  that  question  ? 
The   Witness:     I    do   not   understand   the    term 
''same  time." 

The  Court :     Wait  a  minute. 
The  Witness:     It  he  means 
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The  Court:  Just  a  minute.  You  say  you  don't 
understand  the  term  "same  time'"? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Dixon) :  At  about  the  same  time, 
then,  Mr.  McLauchlan.  Does  that  help  you  any? 

A.     Somewhat. 

Q.     All  right.  Now,  can  you  answer  my  question  ? 

A.  We  presented  the  contract  to  four  other  con- 
cerns at  about  the  same  time. 

Q.     And  will  you  name  those  concerns,  please? 

A.  The  Commercial  Fishermen's  Co-operative 
Association,  the  John  P.  Harmon  Company,  the 
Larry  Fisher  Fish  Company,  and  there  was  another 
concern  which  was  just  starting  to  buy  market  fish 
to  which  we  presented  a  contract,  but — well,  that  is 
the  end  of  the  answer. 

Q.  And  it  is  a  fact,  is  it  not,  that  some  of  tl^.ose 
dealers  to  whom  you  presented  the  contract  signed 
the  contract?  A.     That  is  true. 

Q.  It  is  also  a  fact,  is  it  not,  that  two  of  the 
concerns  mentioned  to  whom  this  contract  was  pre- 
sented did  not  sign  the  contract,  is  that  correct? 

A.     That  is  correct. 

Q.  And  will  you  tell  the  jury  which  companies 
those  were  that  didn't  sign  the  contract? 

A.  The  Bayside  Fish  Company,  and  the  John 
P.  Harmon  Fish  Company. 

Q.  You  were  present,  were  you  not,  at  a  meet- 
ing of  the  Joint  Executive  Committee  of  Local  36 
held  on  May  25,  1946? 

A.     I  am  not  sure  of  any  date.  [3177] 
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Q.  Well,  do  you  recall  whether  you  were  pres- 
ent at  a  meeting  at  any  time  the  latter  part  of  May, 
3946,  at  which  it  was  moved,  seconded  and  carried 
that  all  dealers  signing  our  agreement  shall  be  al- 
lowed to  accept  fish  providing  that  each  one  sign- 
ing agrees  that  he  will  not  deliver  any  fish  bought 

from  us  to  any  dealer  not  signed  with  us  ? 

*     *     * 

A.     I  remember. 

Q.  And  it  is  a  fact,  is  it  not,  that  that  action  was 
taken  by  the  Joint  Executive  Committee  meeting 
on  or  about  the  date  mentioned,  namely.  May  25, 
3946?  A.     I  am  not  certain  of  that.  [3178] 

Q.  If  that  were  in  the  minutes  of  the  meeting 
purporting  to  have  been  held  at  that  time,  would 
you  say  that  that  action  was  taken  at  that  meeting? 

A.     If  I  saw  the  minutes,  I  might. 

Q.  Now  in  Newport  after  the  strike  began  these 
nonstriking  dealers  were  picketed  by  members  of 
Local  36,  were  they  not? 

A.     That  is  correct. 

Q.  And  the  signing  companies,  that  is,  the  com- 
panies that  you  have  referred  to  that  signed  the 
contract,  Exhibit  3,  were  not  picketed,  were  they  ? 

A.     That  is  correct. 

Q.  And  it  is  a  fact,  is  it  not,  Mr.  McLauchlan, 
that  in  accordance  with  the  action  that  I  have  just 
mentioned,  which  was  taken  by  the  joint  executive 
committee  of  Local  36  on  May  25,  you  thereafter 
notified  the  San  Pedro  units  that  some  of  their 
dealers,  that  is,  the  San  Pedro  dealers,  were  report- 
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ed  trying  to  sell  fish  to  these  two  markets  that  you 

were  picketing  in  Newport  Beach? 

*  *     * 

A.     That  is  not  a  fact. 

Q.  Did  you  ever  notify  Mr.  Morkowski  to  that 
effect?  A.     He  is  not  in  San  Pedro. 

Q.  I  am  sorry.  I  meant  San  Diego.  Did  you 
take  such  [3179]  action  with  reference  to  notifying 
Mr.  Morkowski  in  San  Diego  with  reference  to  the 

dealers  there?  A.     Correct. 

*  *     * 

Q.  And  you  did  send  this  telegram  to  Mr.  Mor- 
kowski, dated  June  3,  1946,  Government's  Exhibit 
503,  did  you  not  ?  A.     I  did. 

Q.     Which  reads  as  follows : 

"Your  dealers  reported  trying  to  sell  fish  to 
unfair  markets  in  Newport  Beach.  Please  in- 
form them  Bayside  Fish  Market  and  John  Har- 
mon unfair.  Will  call  }' ou  Tuesday  morning  for 
better  comunications. ' ' 

And  it  is  a  fact,  is  it  not,  Mr.  McLauchlan,  that 
on  June  6  all  ports,  San  Diego,  San  Pedro,  Redon- 
do,  Santa  Monica,  Morro  Bay  and  other  necessary 
ports  were  notified  by  or  through  you  and  Local  36 
that  Bayside  Market  and  John  Harmon  were  un- 
fair, as  you  call  it  ? 

A,  Well,  I  am  not  sure  that  I  notified  them  or 
that  it  was  through  me,  but  I  am  sure  they  were 
notified. 

Q.     That  you  are  sure  of?  A.     Yes.  [3180] 
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*  *     * 

(The  jury  retired  from  the  courtroom  at  3:15 
o'clock  p.m.) 

The  Court :     Has  your  document  arrived  ? 

Mr.  Kenny:     Yes. 

The  Court:  You  have  handed  government  coun- 
sel a  copy? 

Mr.  Kenny:  Yes.  This  is  an  offer  of  proof  of 
the  witness  Dr.  John  B.  Schneider. 

The  Court :  And  it  is  stipulated  that  the  offer 
is  made  as  if  the  witness  were  sworn  and  on  the 
stand? 

Mr.  Rubin :     So  stipulated,  your  Honor. 

The  Court:  And  the  appropriated  questions 
asked  him  to  provoke  the  responses  set  forth  in 
this  document? 

Mr.  Rubin:     Yes,  your  Honor. 

*  *     * 

OFFERS  OF  PROOF 

Mr.  Margolis:  We  have  certain  other  offers  of 
proof  that  we  might  get  out  of  the  way  at  this  time, 
your  Honor. 

Mr.  Kenny:  Would  that  be  given  a  number,  or 
how  are  we  doing  it? 

The  Court:  What  was  the  number  of  the  other 
one? 

The  Clerk:     GO. 

Mr.  Kenny:     That  would  be  GG-1. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  GG-1  for  identification.) 
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Mr.  Margolis:  With  regard  to  the  offer  I  want 
to  make  in  a  few  minutes,  I  could  put  questions  to 
the  witness  that  would  be  proper  in  order  to  lay 
the  foundation  because  your  Honor  ruled  previous- 
ly, and  I  assume  the  offer  would  be  made  as  though 
the  questions  had  been  asked. 

Mr.  Rubin:  We  have  no  objection  to  the  form, 
if  that  is  what  counsel  wants. 

Mr.  Andersen :  We  have  one  here  that  we  would 
ask  be  marked. 

The  Clerk:     GG-2. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  GG-2  for  identification.) 

The  Court:  This  is  made  on  the  same  basis  as 
if  the  witness  were  on  the  stand,  sworn  and  ques- 
tions were  asked  that  would  elicit  these  answers? 

*  *     * 

The  Court :     It  is  GG-2. 

Mr.  Andersen:  And  purports  to  be  a  statement 
showing  the  average  earnings  of  fishermen  at  New- 
port Beach. 

*  *     * 

Mr.  Margolis:  Now  with  regard  to  the  witness 
Robert  M.  Phelps,  we  offer  to  jirove  that  when  he 
started  fishing  in  1934  that  for  the  first  few  years 
thereafter  he  did  not  earn  in  excess  of  $1000  a  year 
from  full-time  fishing  efforts ; 

That  since  1934  and  up  to  the  present  time  he  has 
never  in  any  year  earned  in  excess  of  the  amount 
of  $2000; 

That  his  maximum  earnings  have  been  slightly 
less  than  $2000  in  any  one  year. 
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For  these  earnings  he  has  fished  on  the  average 
of  nine  months  a  year  full  time  and  spent  about 
two  or  three  months  working  on  a  boat,  working 
on  repairing  a  boat,  for  which  he  received  no  extra 
compensation. 

I  offer  to  prove  by  this  witness  that  he  has  no 
property  except  a  little  fishing  gear ;  no  car ;  no  life 
insurance.  And  we  offer  to  prove,  with  regard  to 
him  and  all  the  other  fishermen,  that  they  carry  no 
insurance  on  their  boats  because  they  are  unable 
to  afford  it. 

Mr.  Dixon:  Is  that  true  with  reference  to  Mr. 
Knowlton  ? 

Mr.  Margolis :  Mr.  Knowlton  too,  it  is  my  under- 
standing, carries  no  insurance. 

*     *     * 

Mr.  Margolis :  .  I  offer  to  prove  further,  with 
regard  to  Mr.  Phelps,  that  the  boat  he  was  working 
on  was  sunk  this  year  and  that  he  and  five  other 
fishermen  were  picked  up  by  a  purse  seiner;  that 
he  lost  all  of  his  papers,  clothes  and  records,  and 
tliat  is  the  reason  that  he  cannot  give  his  exact  earn- 
ings, be^^ause  he  had  records  of  his  exact  earnings, 
but  that  he  knows  that  his  earnings  were  not  in  ex- 
cess of  $2000  in  any  one  year. 

We  do  have  his  exact  earnings,  and  we  offer  to 
prove  his  exact  earnings,  for  the  years  1945  and 
1946  as  being,  total  earnings  of  $1723  for  1945  and 
$1016  for  1946.  During  neither  of  these  years  did 
he  own  his  own  boat,  but  during  the  year  he  owned 
his  own  boat  he  never  made  more  than  $2000. 
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Witli  regard  to  the  defendant  McComas,  we  offer 
to  prove  tliat  if  allowed  to  ask  appropriate  ques- 
tions that  in  1942,  the  first  year  that  he  fished  com- 
mercially, he  earned  a  little  less  than  $2000; 

That  since  then  his  earnings  have  been  below  the 
amount  of  his  earnings  for  the  first  .vear,  and  for 
the  last  two  years  he  hasn't  made  enough  money  to 
pay  any  income  tax. 

In  1943  his  earnings  were  about  $1200;  in  1944 
about  $1,800. 

With  regard  to  the  defendant  McLauchlan,  we 
offer  to  prove  that  during  the  time  that  he  was  a 
fisherman  he  lived  in  a  trailer  for  most  of  that 
period,  for  which  trailer  he  paid  $175,  because  he 
was  unable  to  obtain  or  afford  a  home  in  which  to 
live;  that  his  entire  other  property  is  a  1937  Gra- 
ham automobile;  and  that  he  owns  nothing  else. 

Also  that  his  earnings  during  the  time  that  he 
fished  averaged  approximately  $100  a  month,  ex- 
cept for  three  or  four  months  when  he  fished  aba- 
lone,  during  which  months  his  earnings  averaged 
slightly  in  excess  of  $125  a  month. 

That  is  all. 

The  Court:  It  seems  to  me  as  though  you  are 
offering  all  that  evidence  in  the  wrong  form.  It 
might  be  appropriate  before  a  congressional  com- 
mittee, but  I  do  not  think  it  is  material  here. 

Mr.  Margolis:  It  goes  to  the  question  we  have 
already  argued. 

The  Court:     That  is  right. 
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Transcript  of  Testimony 
(Resumed) 

Mr.  Rubin :  Just  for  the  purpose  of  the  record, 
your  Honor,  we  object  to  the  oral  offer  just  made 
on  the  ground  of  immateriality  and  at  the  same 
time  we  will  object  to  Defendants'  Exhibit  GG-2, 
the   average    earnings    of   fishermen   on   the    same 

ground.  [3181] 

*     *     * 

Mr.  Margolis:  We  have  talked  to  government 
counsel  about  a  witness  we  have  here  from  the  Fish 
and  Wild  Life  Service  who  we  would  like  to  put  on 
the  stand  and  permit  to  leave. 

The  Court:     Out  of  order? 

Mr.  Margolis:  Yes.  Government  counsel  say 
they  have  no  objection. 

The  Court:     Surely. 

Mr.  Margolis:     Mr.  Hinkle. 

HARRY  B.  HINKLE 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Margolis: 

Q.  Mr.  Hinkle,  you  are  connected  with  the  Fish 
and  Wild  Life  Service  of  the  Department  of  the  In- 
terior*? A.     That's  right. 

Q.     In  what  capacity?  [3183] 

A.     I  am  in  charge  of  the  Market  News  Office. 

The  Court:     Of  the  what? 
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The  Witness:     Market  News  Office. 
Q.     (By    Mr.    Margolis) :     Is    that    the    Market 
News  offi.ce  in  San  Pedro  ? 
A.     At  San  Pedro,  yes. 

Q.     How  long  have  jow  worked  for  that  agency 
in  that  capacity  ? 

A.     In  that  capacity  since  August  1,  1945. 
Q.     And  prior  to  that  time  ? 

A.     Prior  to  that,  since  May  2,  1942  with  the  Pish 
and  Wild  Life  Service  in  Washington,  D.  C. 
Q.     In  other  capacities  ? 
A.     In  other  capacities,  yes. 

Q.  Were  your  capacities  in  Washington  with  re- 
lation to  marketing  problems? 

A.  Yes,  I  was  hired  in  the  first  place  for  work 
with  the  market  development  section,  at  that  time 
headed  by  Mr.  Russell. 

Q.     Now  you  are  out  here  in  San  Pedro  doing 
the  work  that  you  have  indicated  ? 
A.     Yes,  sir. 

Q.  In  the  year  1946,  during  the  months  of  April 
and  May,  did  you  attend  any  conferences  with  rela- 
tion to  the  problems  of  marketing  fresh  fish  in  this 
area?  [3184] 

A.  I  attended  several  meetings  devoted  to  the 
promotion  of  the  sale  of  fish,  yes. 

Q.     When  was  the  first  of  those  meetings  held? 

A.  The  first  of  those  meetings  was  held  in  Los 
Angeles  on,  I  believe  it  was,  April  22nd. 

Q.     And  where  was  it  held? 

A.  That  meeting  was  held  in  the  offices  of  the 
Central  Fish  and  Oyster. 
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Q.  It  that  a  wholesale  fish  company  in  Los  An- 
geles *? 

A.  That  is  a  wholesale  fish  company  in  Los  An- 
geles presided  over  by  Mr.  Bevarino. 

Q.  You  mean  he  is  the  owner  of  it,  or  the  mana- 
srer  ? 

A.     At  least  the  manager ;  yes,  sir. 

Q.  Do  you  know  who  called  that  meeting?  Per- 
haps let  me  ask  you  this:  How  were  you  invited  to 
that  meeting,  or  did  you  invite  the  others  to  that 
meeting  ? 

A.  I  am  not  certain  how  that  meeting  was  called, 
but  in  the  beginning  I  received  a  wire  from  my  chief 
in  Washington  to  proceed  to  Seattle  some  time  in 
the  early  part  of  April  and  meet  Mr.  Russell  of  the 
market  development  section  there. 

Q.     Mr.  Russell  is  your  superior? 

A.  Not  at  that  time  he  wasn  't.  He  was  formerly 
my  superior. 

Q.  The  head  of  the  market  development  section 
of  the  Fish  and  Wildlife  Service? 

A.  That  is  right.  While  there  we  talked  to  two 
or  three  of  the  dealers  and  several  of  the  union  offi- 
cials in  Seattle,  where  this  fish  promotional  work 
had  started,  and  then  proceeded  to  Los  Angeles  at 
which  time  this  meeting  was  called  for  April  22nd. 

Now  I  can't  recall  who  called  that  meeting.  It 
may  possibly  be  that  Mr.  Russell  got  in  touch  with" 
Mr.  Woods  who  was  the  secretary  of  the  Western 
Seafood  Institute  and  he  called  the  meeting.  [3186] 
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Q.  What  is  the  Western  Seafood  Institute  that 
you  speak  of  ? 

A.  Western  Seafood  Institute  was  an  institute 
composed  of  fish  dealers  in  this  area. 

Q.     Wholesale  or  retail  or  both? 

A.    Wholesale  dealers. 

Q.  Who  was  present  at  this  meeting  besides 
yourself?    I  am  talking  about  this  first  meeting. 

A.     At  the  first  meeting  there  was  Mr.  Russell — 

Q.  That  is  the  Mr.  Russell  from  the  Fish  and 
Wildlife  Service? 

A.  Mr.  Russell  from  the  Fish  and  Wildlife  Serv- 
ice, Mr.  Tendick  of  the  Fish  and  Wildlife  Service, 
and  myself;  Jiff  Kibre,  Gilbert  Zafran,  and  Mr. 
Crane. 

Q.  I  wonder  if  you  would  identify  these  persons 
as  you  go  along? 

A.     Mr.  Kiber  is ■ 

Q.  I  think  we  know  who  Mr,  Kiber  and  Mr. 
Zafran  are. 

A.  Mr.  Crane  at  that  time  was  connected  with 
the  IFAWA  on  the  newspaper. 

Then  Mr.  Puccinella  of  the  Paladini  Seafood  and 
Mr.  Bevarino  of  the  Central  Fish  and  Oyster  and 
Mr.  Woods,  the  secretary  of  the  Western  Seafood 
Institute,  those  were  all  I  can  recall  that  were  at 
that  meeting.  [3187] 

Q.  I  wonder  if  you  would  tell  us  rather  briefly 
and  rather  summarize  for  us  what  was  said  by  the 
persons  there.    Just  tell  us  the  gist  of  what  was  said. 

A.    Well,  it  all  related  back  to  the  Seattle  crowd. 


1670  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Harry  B,  Hinkle.) 
At  that  time  there  was  a  surplus  of  rockfish  in  the 
northwest  area  at  Astoria  and  Seattle,  due  to  the 
fact  that  a  large  market  had  been  developed  during^ 
the  war  through  the  armed  services.  That  had  fallen 
off  to  some  extent  and  there  were  large  cold  storage 
holdings  of  rockfish,  rockfish  filets,  and  at  a  subse- 
quent meeting  at  Seattle,  at  which  I  did  not  attend, 
the  union  and  our  service  and  several  of  the  whole- 
sale dealers  in  Seattle  had  gotten  together  and  pro- 
posed that  the  union  and  the  wholesale  dealers 
should  be  assessed,  as  I  remember  it,  a  quarter  of  a 
cent  a  pound  on  the  fish  landed,  this  money  to  be 
used  as  an  advertising  fund  to  promote  the  sale  of 
the  rockfish  filets. 

Q.     Sale  to  whom?  A.     To  the  public. 

Q.     To  the  consumer  ? 

A.     To  the  consumer,  yes. 

Q.     All  right.    Go  ahead. 

A.  And  they  proposed  that  this  promotional 
campaign  be  carried  on  in  Los  Angeles  because  of 
this  being  a  large  metropolitan  area  and  they 
thought  a  test  campaign  could  be  carried  on  here 
and  if  it  was  successful  they  might  be  able  to  [3188] 
carry  it  on  in  other  cities  in  the  United  States. 

So  we  had  this  meeting,  the  first  meeting,  in  Los 
Angeles  and  discussed  the  proposal  of  the  Seattle 
crowd,  and  at  this  April  22nd  meeting  most  of  those 
present  had  thought  that  the  Los  Angeles  crowed 
would  prefer  to  put  on  a  campaign  to  promote 
the  sale  of  fish  to  the  jjublic  on  all  species  of  fish 
rather    than    rockfish,    and   that   was    the    general 
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theme  at  that  time,  and  we  decided  to  have  a  meet- 
ing at  a  later  time  and  invite  more  of  the  dealers 
to  be  present.  [3189] 

Q.     Was  a  second  meeting  held? 

A.  Yes,  a  second  meeting  was  held  on  the  4th 
of  May.  Q.     1946? 

A.     1946,  yes. 

Q.     And  where  was  that  meeting  held  ? 

A.     That  was  in  the  Subway  Terminal  Building. 

Q.     Do  you  know  whose  office? 

A.  It  was  in  no  office.  It  was  called  by — ^may  I 
use  these  (indicating)  ? 

Q.     Those  notes  that  you  have  ? 

A.  There  are  a  couple  of  letters  I  wrote  to  Mr. 
Russell  after  these  meetings,  and  somewhere  here  it 
should  have  the  room  number  of  those  buildings. 

Q.  Those  letters  were  written  immediately  after 
the  meetings  were  held? 

A.     One  is  written  on  May  8th  and  the  other  on 

May  13th.  Q.     All  right. 

*     *     * 

The  Witness:  It  was  in  the  Subway  Terminal 
Building  in  an  office  that  was  rented  by  Mr.  Woods. 

Q.     (By  Mr.  Margolis)  :     Mr.  Woods  of  the 

A.  Western  Seafood  Institute.  I  see  here  [3190] 
that  the  second  meeting  was  held  in  Room  438,  and 
I  think  it  was  the  same  room  as  the  tirst  meeting. 

Q.     Who  was  present  at  that  second  meeting? 

A.  Well,  there  was  the  same  group  that  was 
present  at  the  first  meeting,  plus  several  advertising 
men,  men  representing  advertising  firms,  and  at  the 


1672  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Harry  B.  Hinkle.) 
second  meeting  Mr.  Russell  from  our  oiBfice  was  not 
in   attendance,  he  had  returned  to  Washington — 
or  to  Chicago,  pardon  me. 

Q.     Were  there  any  additional  dealers  there? 

A.  The  only  additional  dealer  I  can  recall  was 
Mr.  Holbert  who  was  representing  Freeman  Whole- 
salers. 

Q.     That  is  a  fresh  fish  wholesaler,  is  that  right? 

A.     Yes. 

Q.  Is  that  the  largest  fresh  fish  wholesaler  in 
this  area? 

A.  Well,  they  do  a  large  volume  of  business.  I 
don't  know  as  they  are  the  largest. 

Q.  All  right.  Will  you  tell  us  the  gist  of  what 
was  said  at  the  meeting  in  May? 

A.  Well,  there  was  some  of  the  same  discussion 
as  at  the  first  meeting,  but  with  the  exception  that 
at  this  particular  meeting  they  were  attempting  to 
form  plans  whereby  this  campaign  could  be  carried 
on.  Some  of  those  present  thought  that  we  should 
decide  on  what  sort  of  a  campaign  should  be  [3191] 
carried  on,  and  when  that  was  determined  the  mem- 
bers of  the  Western  Seafood  Institute  should  be 
assessed  an  amount  of  money  which  would  carry  on 
the  type  of  campaign  that  they  thought  proper. 
Others  that  were  present  thought  that  they  should 
do  the  assessing  first  to  see  how  much  money  they 
could  get  together  for  an  advertising  campaign, 
and  then  base  their  campaign  on  that  particular 
amount  of  money. 
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Q.  What  was  the  end  result  of  the  meeting? 
AVhat  action,  if  any,  was  taken  at  this  meeting? 

A.  At  that  meeting  they  appointed  a  committee 
to  study  over  these  proposals  and  suggested  a  meet- 
ing for  a  later  date,  w^hich  was,  as  I  recall,  Ma,y  10th. 

Q.     Were  you  a  member  of  that  committee? 

A.     I  was  a  member  of  that  committee,  yes. 

Q.     Was  a  meeting  of  that  committee  held? 

A.     Yes,  that  meeting  was  held  on  May  10th. 

Q.     Where  was  that  held  and  who  was  present? 

A.  That  was  held  in  the  Subway  Terminal 
Building  and  those  in  attendance  were  Mr.  Zafran, 
Mr.  Woods,  Mr.  Puccinelli. 

Q.  Who  was  Mr.  Puccinelli?  Have  you  identi- 
fied him  previously? 

A.  I  identified  him  previously  as  being  with 
Paladini  Seafood  Company.  I  think  he  was  the 
general  manager  of  the  Paladini  Seafood.  And 
Mr.  McLauchlan  w^as  there,  and  Max  Freeman,  and 
Mr.  Chilton  from  our  Washington  office,  and  [3192] 
myself;  and  as  guests  there  were  Mr.  Neiman,  Mr. 
Portman — pardon  me,  Mr.   Neiman  w^as  with  the 

Spencer  Curtis  Company. 

*     *     * 

A.  (Continuing)  Also  present  were  Mr.  Nei- 
man with  the  Spencer  Curtis  Company,  and  a  Mr. 
Portman  with  the  same  company,  and  Mr.  Rodri- 
guez with  the  Pacific  Fisherman,  that  is  a  fisher- 
man's magazine;  Mr.  Crane  of  the  IFAWA  [3193] 
at  San  Pedro;  and  Lionel  Shatz,  w^ho  was  the  man- 
ager of  Paladini  Company  in  San  Francisco. 
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Q.  (By  Mr.  Margolis) :  Will  you  tell  us  briefly 
the  substance  of  what  was  said  and  done  at  that 
meeting  ? 

A.  We  carried  on  the  same  discussions  as  we 
did  the  first  two  meetings  as  to  promoting  the  sale 
of  fish  in  this  area  to  the  consumer,  and  tried  to 
devise  a  way  of  doing  this.  There  was  some  discus- 
sion about  the  raising  of  money  and  the  hiring  of 
some  advertising  firm  to  carry  on  this  campaign,  but 
it  a]l  sort  of  fell  through  when  it  was  brought  uj) 
there  that  they  thought  that  the  Western  Seafood 
Institute  should  carry  on  the  campaign  and  handle 
the  money  and  do  the  promotional  work,  and  it  was 
brought  out  there  that  the  by-laws  of  the  Institute 
did  not  allow  them  to  carry  on  a  campaign  of  this 
sort,  because  they  were  designed  primarily  to  advise 
the  fish  dealers  on  O.  P.  A.  prices,  and  so  forth, 
and  until  they  could  obtain  a  quorum  of  dealers 
they  could  not  revise  the  laws  of  the  Institute  to 
include  this  sort  of  campaign.  And  the  meeting 
])roke  up  without  much  more  said,  and  there  was 
no  more  done  about  it.     [3194] 

Q.  Can  you  tell  us  briefly  what  happened  to  that 
program  subsequently,  if  anything  1 

A.     I  don't  understand  the  question. 

Q.  Was  anything  further  done"?  Were  any  fur- 
ther meetings  held  or  any  further  action  taken  in 
connection  with  the  subject  matter  of  the  confer- 
ence 1 

A.     These  three  meetings  were  all  that  were  held. 
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Q.     Nothing  further  happened  after  that? 

A.     No. 

*     *     * 

Q.  Do  you  know  whether  the  prices  paid  for  fish 
caught  in  this  area  by  the  canneries  have  been  uni- 
form for  the  past  few  years'? 

Mr.Rubin:     Objected  to  as  immaterial. 

The   Court:     Objection  sustained. 

Q.  (By  Mr.  Margolis)  :  Do  you  know^  whether 
the  prices  paid  in  Seattle  for  fresh  fish  have  been 
uniform  and  based  upon  price  contracts  during  the 
past  few  years? 

Mr.  Rubin:     Same  objection. 

The  Court:     Objection  sustained.  [3195] 


Cross-Examination 
By  Mr.  Rubin : 

Q.  Mr.  Hinkle,  I  believe  you  testified  that  your 
subdivision  of  the  Pish  and  Wildlife  Service  is 
called  the  market  development  section,  is  that 
correct  ? 

A.  Not  the  one  I  am  connected  wdth  at  the  pres- 
ent time. 

Q.     The  one  you  were  connected 

A.  The  one  I  w^as  connected  with  at  Washineton 
was  at  that  time  called  the  Economic  and  Coopera- 
tive Marketing  Section. 

Q.     And  that  w^as  when  you  were  in  Washington? 

A.     That  vras  when  I  was  in  Washington ;  yes. 
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Q.  But  this  activity  that  you  were  carrying  on 
out  here  was  under  the  market  development  section, 
isn't  that  correct? 

A.  Yes.  That  economic  and  cooperative  market- 
ing section  was  later  divided  and  made  into  an  eco- 
nomic section  and  into  a  marketing  development 
section,  two  different  sections. 

Q.  And  so  the  activities  that  you  were  carrying 
on  out  here  was  the  market  development  section? 

A.     That  is  right. 

Q.  And  these  discussions  and  meetings  that  you 
had  with  these  people  had  to  do  with  the  sale,  [3196] 
with  the  ])romotion  of  the  sale  of  fish,  to  the  public 
at  large,  is  that  correct  ? 

A.     Yes. 

Q.     It  didn't  have  anything  to  do  with  the  price 

which  the  fishermen  were  supposed  to  receive  from 

the  buyers  at  the  wharf,  did  it? 

A.     No. 

*     *     * 

Q.  Did  it  have  anything  to  do  with  the — well,  the 
members  of  this  committee,  this  group,  was  com- 
posed of  all  people  interested  in  the  sale  of  fish 
throughout  the  entire  area  in  Southern  California, 
isn't  that  right? 

A.  That  is  right,  the  dealers,  the  union  and  the 
Government. 

The  Court:     And  the  advertising  man? 

The  Witness :     And  the  advertising  man. 
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Q.  (By  Mr.  Rubin)  :  It  was  a  means  of  ex- 
ploiting the  sale  of  fish  essentially,  was  that  the  pur- 
pose of  the  program? 

A.  Essentially  it  was  designed  to  sell  more  fish 
by  helping  all  those  right  along  the  ladder. 

Q.  And  had  nothing  to  do  with  the  stabilization 
of  the  fish  industry  at  any  particular  level  [3197] 
then,  is  that  correct? 

A.  What  do  you  mean  by  stabilization  of  the  in- 
dustry ? 

Q.  Fixing  the  minimum  prices,  for  example,  at 
any  particular  level,  either  from  the  fishermen  to 
the  first  buyer,  or  the  first  buyer  to  the  wholesaler, 
the  wholesaler  to  the  retailer,  or  to  the  consumer  ? 

A.     No. 

Q.  And  w^as  anybody  excluded  from  participat- 
ing in  this  program?  Could  anybody  who  was  in- 
terested participate  ? 

The  Court :     As  far  as  you  were  concerned  1 

The  Witness:     Yes,  I  would  say  yes. 

Q.  (By  Mr.  Rubin) :  In  so  far  as  the  Govern- 
ment was  concerned?  A.     Yes. 

Q.  Was  there  any  formal  organization  set  up 
for  the  purpose  of  selling  fish  as  a  result  of  these 
conversations  ?  A.     No. 

Q.  Was  there  any  discussion  of  setting  up  an 
organization  to  sell  fish  as  a  result  of  these  discus- 
sions with  this  organization? 

A.     What  type  of  an  organization? 

Q.  An  organization  which  would  sell  fish  to  any- 
body. 
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A.  The  only  organization  that  would  have  been 
set  up  would  have  been  an  advertising  organization 
and  possibly  a  cooperative  group  of  the  fishermen 
and  dealers.  [3198] 

Q.  The  fishermen  and  dealers  combined,  is  that 
correct  *? 

A.  To  promote  the  fish,  not  as  selling  the  fish 
over  the  counter  or  anything  like  that. 

Q.  Or  selling  the  fish  from  the  boat  to  the  dock- 
side?  A.     No. 

Q.  Now  as  I  understand  your  testimony,  this 
idea  originated  up  in  Seattle,  is  that  correct,  for  the 
purpose  of  endeavoring  to  dispose  of  surplus  spe- 
cies of  rock  bass  that  had  accumulated  up  there,  is 
that  right?  A.     The  rockfish;  yes. 

Q.     Eockfish?  A.     Yes. 

Q.     That  was  up  in  Seattle? 

A.     That  is  right,  Seattle  and  Astoria. 

Q.     That  is  where  this  idea  originated  ? 

A.    Yes. 

Q.  Nothing  came  of  that  ^Drogram,  you  say,  at 
all?  A.     The  end  result,  no. 

Q.  And  there  was  no  other  cooperative  endeavor 
set  up  except  for  the  purpose  of  possibly  setting 
u])  an  organization  to  handle  the  funds  to  pay  out 
for  advertising?  A.     That  is  right. 

Q.  That  is  the  sum  total  of  what  this  proposal 
was  to  be,  is  that  right?  A.     Yes.  [3199] 
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CHARLES  McLAUCHLAN 

resumed  the  stand  and  testified  further  as  follows: 

Cross-Examination 

(Continued) 
By  Mr.  Dixon: 

Q.  Mr.  McLauchlan,  you  were  a  member  of  the 
negotiating  committee  of  Local  36,  Newport  Beach 
Unit,  were  you  not  1  A.     That  is  true. 

Q.     When  were  you  a  party  to  such  a  committee  ? 

A.  Well,  I  think  it  was  somewhere  around  the 
middle  of  May. 

Q.  And  continued  as  a  member  of  that  commit- 
tee, did  you,  until  you  resigned  as  business  agent 
of  Local  36,  Newport  Beach  Unit? 

A.  I  think  that  would  be  the  correct  answer, 
because  I  never  was  removed;  the  committee  was 
never  dissolved. 

Q.  AVhen  was  this  committee  formed?  Can  you 
tell  the  jury  that? 

A.  Well,  I  think  that  we  hadn't  had  a  negotiat- 
ing committee  before  that  time.  Roughly  the  mid- 
dle of  May  1946.  [3200] 

Q.  And  who  appointed  the  members  of  the  com- 
mittee ? 

A.  I  think  they  were  selected  at  a  membership 
meeting  of  the  unit  by  nominations. 

Q.     By  nomination? 

A.     Yes,  from  the  floor. 

Q.  And  the  other  persons  on  this  committee  were 
Mr.  Phelps,  Mr.  Miller  and  Mr.  Munson,  is  that  cor- 
rect? A.     Not  Ihe  original  committee. 
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Q.  At  least  they  were  on  the  committee  at  the 
time  you  served  on  it  in  the  month  of  June,  were  they 
nof?  A.     The  original  committee  was 

Q.     Were  they  or  were  they  not,  Mr.  McLauchlan  ? 

A,     They  attended  some  of  the  meetings  later. 

Q.     Can  you  answer  my  question? 

The  Court:  Strike  the  answer.  Read  the  ques- 
tion, Mr.  Reporter. 

(The  question  referred  to  was  read  by  the  re- 
porter as  follows : 

("Q.  At  least  they  were  on  the  committee 
at  the  time  you  served  on  it  in  the  month  of  June, 
wore  they  not*?") 

The  Witness:     They  weren't  on  the  committee  at 
the  beginning  of  the  time  I  served  on  the  committee. 
The  Court :     Strike  the  answer.  Read  the  question 
again. 

(The  question  referred  to  was  reread  by  the 
reporter  as  set  forth  above.)  [3201] 
*     *     * 

The  Witness:  I  think  t\w  latter  part  they  were 
on  the  committee,  yes. 

Q.  (By  Mr.  Dixon)  :  Now,  Mr.  McLauchlan,  as 
business  agent  of  the  Newport  unit,  you  were  rather 
active  in  the  activity  of  that  unit  during  the  strike 
in  June,  were  you  not?  A.     Yes,  sir. 

Q.  Did  you  ever  issue  a  clearance  card  or  give  a 
clearance  card  to  any  non-members  of  the  union  for 
purposes  of  permitting  them  to  fish? 

A.  I  don't  believe  I  ever  gave  anyone  a  clearance 
card. 
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Q.  Did  you  ever  have  any  conversation  with  Mr. 
Soudur  about  his  securing  a  clearance  card  1 

A.  I  believe  that  I  was  sent  down  to  talk  to  him 
once. 

Q.  Did  you  ever  give  him  a  card  or  were  you  with 
him  w^hen  a  card  was  given  him,  this  clearance  card, 
by  the  unit  ? 

A.  One  evening  Mr.  Soudur  came  to  a  meeting  of 
the  strike  committee 

The  Court:  Just  a  minute.  Strike  the  answer. 
Read  the  question,  Mr.  Reporter. 

(The  question  referred  to  was  read  by  the  re- 
porter as  set  forth  above.) 

The  Court:     Do  you  understand  that  question? 
The  Witness:     I  was  at  a  meeting  where  he  was 
present.  [3202] 

The  Court:  Just  a  minute.  Do  you  understand 
the  question  that  was  just  read  to  you*?  Read  it  again, 
Mr.  Reporter. 

(The  question  referred  to  was  reread  by  the 
reporter  as  set  forth  above.) 

The  Witness:  No.  1,  I  did  not  ever  give  him  a 
card;  No.  2,  I  was  present  when  he  received  a  card. 
So  I  gTiess  I  was  with  him  when  he  received  a  card. 

Q.  (By  Mr.  Dixon)  :  But  you  didn't  give  him 
the  card  yourself  ? 

A.     No,  sir. 

Q.     Did  you  sign  the  clearance  card  yourself? 

A.  To  my  best  recollection,  I  don't  think  so.  Now 
if  you  have  the  card 
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Q.  Did  you  make  a  practice  of  signing  any  of  the 
clearance  cards  for  the  Newport  unit? 

A.     I  was  not  in  that  department. 

The  Court :     Strike  the  answer.  Read  the  question. 

(The  question  referred  to  was  read  by  the  re- 
porter as  set  forth  above.) 

The  Witness:  To  my  recollection  I  didn't  sign 
any  cards. 

Q.  (By  Ml'.  Dixon)  :  Now  in  connection  with 
the  operation  of  the  strike  at  Newport,  I  believe  you 
testified  that  committees  were  set  up  to  contact  non- 
cooperating  boats,  is  that  correct  ? 

A.     That  is  correct.  [3203] 

Q.  And  by  non-cooperating  boats  you  mean  boats 
that  were  either  owned  or  operated  by  non-members 
of  Local  36,  is  that  correct  % 

A .     No.  I  can  explain  it,  if  he  wants. 

Q.  Did  you  have  any  non-cooperative  boats  which 
were  owned  b}^  any  members,  owned  or  operated  by 
any  members,  of  your  Local  36  at  Newport  ? 

A.     1  don't  recollect  any. 

Q.  So  that  if  there  were  any  such  boats  they 
Avould  be  either  owned  or  operated  by  non-members 
of  your  local  unit  then,  is  that  correct,  Mr.  McLauch- 
lan? 

A.     That  is  true,  but  that  isn't  tlie  whole  answer. 

The  Court :     Do  you  wish  to  explain  your  answer? 

Tlie  Witness:     I  would  like  to. 

The  Court:     All  right. 
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The  Witness:  We  had  a  large  nnmber  of  non- 
member  boats  who  did  cooperate  and  a  small  number 
who  did  not  cooperate. 

The  Court :  That  may  be  stricken.  He  was  talk- 
ing about  the  non-cooperating  boats. 

Q.  (By  Mr.  Dixon)  :  Will  you  answer  the  last 
question,  please,  Mr.  McLauchlan? 

Mr.  Margolis:  I  thought  he  had  answered  it, 
your  Honor. 

The  Court :     Yes,  it  Avas  answered.  [3204] 

Q.  (By  Mr.  Dixon)  :  I  will  hand  you  what  is 
marked  and  noted  as  Government's  Exhibit  33  and 
ask  you  if  that  is  your  signature  on  that  card. 

A.     That  is,  yes,  sir. 

Q.  And  is  that  a  clearance  card  that  was  used  by 
Local  36,  Newport  unit,  during  the  strike  period? 

A.     That's  right. 

Q.     And  that  is  your  signature,  then,  on  that  card  ? 

A.     Yes,  sir. 

Q.     And  to  whom  is  the  card  made  out  ? 

A.     To  Morris  Souder. 

*     *     * 

Q.  (By  Mr.  Dixon)  :  I  believe  you  testified  that 
the  issuance  of  these  clearance  cards  was  not  within 
your  department,  is  that  right? 

A.     That  is  what  I  said,  yes,  sir. 

The  Court:  That  is  what  he  said,  but  I  struck 
his  answer. 

Q.  (By  Mr.  Dixon) :  On  the  back  of  this  ex- 
hi])it,  Covernment's  Exhibit  33,  there  is  a  notation, 
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''$24  due  for  back  picket  duty," — did  yon  make  that 
insertion  on  the  pi^^ket  card,  Mr.  McLauchlan,  or 
the  clearance  card? 

A.     I  am  not  certain. 

Q.  Well,  1  will  hand  it  to  you  a.iJain  and  ask  you 
if  that  is  your  handwriting.  [3205] 

A.     That  is  my  handwriting,  yes,  sir. 

Q.  So  that  you  made  that  wiiting  on  the  back 
of  Government's  Exhibit  33? 

A.     Yes,  sir,  I  did. 

Q.  And,  Mr.  Souder  was  not  a  member  of  your 
local  unit,  was  he?  A.     He  was  not. 

Q.  During  the  ojjeration  of  this  strike  I  believe 
you  mentioned  the  fact  that  you  had  a  contact  com- 
mittee to  contact  these  non-cooperating  boats,  is  that 
correct.  A.     Yes,  sir. 

Q.  And  the  members  of  that  committee  did,  in 
fact,  contact  the  operators  of  the  boats  that  were 
not  owned  or  operated  by  members  of  your  unit, 
didn't  they? 

A.     They  contacted  non-membeis  and  members. 

Q.  All  right.  I  am  asking  you  about  non-mem- 
bers now.  Wasn't  the  function  of  this  committee 
to  contact  non-membeis ?  [3206] 

*       *       -x- 

The  Witness:  There  was  a  separate  committee 
for  each  one  to  be  contacted,  of  his  friends. 

Q.  (By  Ml".  Dixon) :  Well,  you  w^ere  on  this 
committee,  were  you  not,  Mr.  McLauchlan  ? 

A.  I  was  supposed  to  be  on  all  of  the  commit- 
tees, yes,  that  went  to  see  different  people,  that's 
right. 
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Q.  And  the  strike  committee  meeting  of  June 
7th  took  action,  moving,  seconding,  and  carrying  a 
motion  to  the  effect  that  the  contact  committee  con- 
tain three  union  men,  but  that  you  must  be  on  the 
committee,  is  that  correct? 

A.     That's  right. 

Q.  As  business  agent  of  the  union  was  it  one  of 
your  functions  to  solicit  members  and  memberships 
in  the  union  ?  A.     Yes,  sir. 

Q.  And  did  this  contact  committee  solicit  these 
non-member  boat  owners  or  operators  to  join  the 
union? 

A.  Very  seldom.  In  fact,  I  don't  remember  our 
soliciting  their  membership. 

Q.  I  didn't  say  '' membership";  I  said  "non- 
members." 

The  Court :     He  has  answered  it. 

Q.     I  didn't  get  your  answer. 

The  Court:  All  he  was  trying  to  say  was  he 
didn't  remember  soliciting  non-members  to  take 
membership. 

The  Witness:  At  that  time  on  this  committee, 
no,  sir. 

Q.  (By  Mr.  Dixon) :  There  was  another  com- 
mittee also  appointed  to  act  known  as  the  visiting 
committee,  was  there  not,  Mr.  McLauchlan? 

A.  Well,  I  don't  know  if  it  vras  a  separate  com- 
mittee just  offhand  at  this  distance. 

*     *     * 

Q.  (By  Mr.  Dixon)  :  So  that  you  have  no  rec- 
ollection or  knowledge  of  the  function  or  duties  of 
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any  so-called  visiting  committee  of  your  local  unit, 

Newport  unit  of  Local  36?  [3208] 

*  -Sf  * 

The  Witness:  Perhaps  you  can  refresh  my  rec- 
ollection. It  may  be  that  this  committee  we  have 
been  talking-  about  was  the  visiting  committee  for  all 
I  can  remember,  because  it  visited  people. 

Q.  (By  Mr.  Dixon)  :  Did  the  contact  commit- 
tee have  any  name  other  than  the  contact  commit- 
tee, to  your  knowledge? 

*  *     * 

The  Witness:     It  may  be  in  different  minutes  it 

was  called  a  different  name.  [3209] 

*  *     * 

Q.     (By  Mr.  Dixon)  :     That  is  not  my  question. 

The  Court:  The  question  is  whether  you  know. 
Do  you  now  know? 

The  Witness :     I  am  afraid  I  don 't  know. 

Q.  (By  Mr.  Dixon)  :  At  the  time  the  albacore 
was  sighted  in  June,  as  you  have  testified,  were  you 
still  issuing  clearance  cards'? 

A.     I  personally,  or  the  Yiiion? 

Q.  The  union.  Was  the  union  still  issuing  clear- 
ance cards  to  non-members?  A.     Yes,  sir. 

*  *     * 

Q.  (By  Mr.  Dixon)  :  During  the  month  of 
June  was  there  any  waiver  of  the  provision  set  up 
requiring  or  relating  to  the  establishment  of  a 
clearance  card  system  for  non-mem])ers  of  the 
union  ?  A.     No. 

Q.     I  believe  you  testified 
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The  Court:     Just  a  minute.    From  the  previous 
question  I  thought  you  were  getting  at  whether  a 
man  had  to  get  a  clearance  to  go  and  catch  alba- 
core.   Isn't  that  what  you  want  to  know? 
Mr.  Dixon:     Yes. 
The  Court:     Ask  him  that. 

Q.  (By  Mr.  Dixon) :  When  the  albacore 
showed,  as  you  have  testified,  Mr.  McLauchlan,  was 
it  necessary  for  a  non-member  fisherman  to  go  out 
and  get  any  clearance  card  from  Local  36  to  fish 
for  albacore? 

A.     A  lot  of  them  didn't 

Mr.  Margolis :  Just  a  minute.  I  object,  to  that 
question  on  the  ground  it  is  ambiguous,  and  on  the 
ground  that  the  word  "necessary"  is  uncertain  and 
indefinite.  Whether  it  was  a  union  regulation  would 
be  one  question. 

The  Court :  I  think  that  we  all  understand  what 
is  meant  by  that :  if  the  union  considered  it  neces- 
sary. [3211] 

Q.     (By  Mr.  Dixon) :     What  is  your  answer? 
A.     A  lot  of  them  didn't. 

The  Court:  Strike  his  answer.  Read  the  ques- 
tion. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows: 

"When  the  albacore  showed,  as  3^ou  have  tes- 
tified, Mr.  McLauchlan,  was  it  necessary  for  a 
non-member  fisherman  to  go  out  and  get  any 
clearance  card  from  Local  36  to  fish  for  alba- 
core?") 
The  Witness:     No. 
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Q.  (By  Mr.  Dixon)  :  It  is  a  fact,  is  it  not,  that 
your  picketing  continued,  of  the  two  non-signing 
markets,  during  the  month  of  June  when  the  alba- 
core  were  running? 

A.     That  is  right. 

Q.  You  testified  that  a  greater  volume  of  fish 
came  in  to  Newport  in  June  of  '46  than  ever  before. 
It  is  a  fact,  is  it  not,  Mr.  McLauchlan,  that  many  of 
the  boats  that  were  fishing  out  of  San  Pedro  on 
cleiiranjc  cards  brought  their  fish  to  Newport  dur- 
ing the  month  of  June,  did  they  not? 

A.     Correct. 

Q.  And  when  they  did  so  their  fish  were  deliv- 
ered and  sold  to  the  signing  dealers  at  the  Newport 
port,  were  they  not? 

A.     That  is  correct.  [3212] 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury.) 

The  Court:  Your  offers  of  proof  GG  and  GG-1, 
before  the  jury  comes  down,  I  suppose  we  had 
better  take  those  up. 

*     *     * 

OFFERS  OF  PROOF 

Does  anybody  wish  to  be  heard  in  connection  with 
that? 

Mr.  Rubin:  I  don't  think  our  objections  are 
formally  in  the  record.  At  this  time  we  will  object 
to  the  offer  of  proof  set  forth  in  Defendants'  Ex- 
hibits, for  identification,  GG  and  GG-1,  and  each 
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and  every  part  thereof,  on  the  ground  are  incom- 
petent, irrelevant  and  immaterial,  not  tending  to 
prove  or  disprove  any  of  the  issues  of  this  case; 
and,  further,  that  they  are  liearsay,  not  the  best 
evidence.  But  essentially  on  the  ground  that  they 
are  immaterial. 

Mr.  Margolis:  Do  I  understand  the  objection 
is  made  on  the  basis  of  lack  of  foundation? 

Mr.  Rubin:     No,  I  didn't 

Mr.  Margolis :  If  it  is  a  question  of  hearsay,  then 
we  are  going  to  put  a  witness  on,  your  Honor,  in 
order  to  establish  that  it  is  not  hearsay.  We  want 
to  put  a  witness  on. 

The  Court :  One  of  them  is  proffered  as  opinion 
evidence. 

Mr.  Margolis:  But  that  doesn't  make  it  subject 
to  the  hearsay  objection,  your  Honor. 

The  Court:     It  is  hearsay. 

Mr.  Margolis:  But  not  subject  to  the  hearsay 
objection,  your  Honor,  if  a  proper  foundation  is 
laid. 

The  Court:  That's  right,  if  a  proper  foundation 
is  laid. 

Mr.  Margolis:  Therefore  I  assume  what  counsel 
means  is  that  our  foundation  is  inadequate  to  escape 
the  hearsay  rule.  We  feel  that  we  can  lay — if  our 
foundation  is  adequate,  then  if  it  is  expert  testimony 
the  hearsay  rule  does  not  apply,  your  Honor.  It  may 
be  immaterial  or  irrelevant,  that  is  another  objec- 
tion. 

The  Court:     I  understand  your  position. 

Mr.  Rubin :     I  wish  to  clarify  our  objection. 
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The  Court:     You  say  you  wish  to  clarify  it? 

Mr.  Rubin:  I  want  to  state  that  portion  of  the 
objection  will  not  go  to  lack  of  qualification  of  the 
witness. 

The  Court:     That  is,  the  lack  of  foundation? 

Mr.  Rubin:  Yes,  there  is  no  objection  on  the 
ground  of  lack  of  foundation,  let's  put  it  that  way. 

Mr.  Margolis:  If  your  Honor  please,  I  still  don't 
quite  understand  this,  because  if  there  is  a  hearsay 
objection  I  don't  know  what  other  basis  it  can  be 
up  rn  except  lack  of  foundation. 

The  Court:  Well,  if  it  is  immaterial  and  it  is 
not  lack  of  proper  subject  for  opinion  evidence,  then 
the  hearsay  rule  applies  even  though  there  may  be 
no  objection  to  the  hearsay.  In  other  words,  a  man 
may  be  perfectly  qualified  to  ex]Dress  his  opinion  on 
a  subject,  but  it  may  not  be  an  appropriate  case  for 
an  opinion  to  be  expressed,  in  w^hich  event  it  would 
])e  subject  to  the  objection  on  the  ground  that  it  is 
liearsay,  and  I  suppose  that  is  the  process  of  your 
reasoning  in  connection  with  it,  is  it  ? 

Mr.  Rubin:  Yes.  We  don't  desire — we  are  not 
testing  the  qualification  of  the  person  who  expresses 
an  opinion. 

The  Court:  I  have  read  both  GG  and  GG-1.  I 
think  it  is  probably  true,  as  defense  counsel  sug- 
gested, many  if  not  most  of  the  things  that  are 
touched  upon  in  each  of  the  documents  have  been 
I'eretofore  either  discussed  or  proffered  in  evidence 
or  talked  about,  or  urged  that  the  court  take  judi- 
cial notice  of. 

The  objection  is  sustained  on  the  ground  that  each 
and  every  and  all  of  the  things  contained  therein 
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are  immateiiai  aiul  incompetent  and  irrelevant,  and 
no  other  ground. 

Mr.  Margolis:  There  are  some  of  the  matters 
tliere  which  I  think  might  be 

The  Court :  In  long  documents  like  that  and  put 
up  as  they  are,  in  the  sequential  story  you  liave 
probably  covered  things  which  have  already  been 
admitted  in  evidence. 

Mr.  Margolis:  I  mean  that  some  of  the  matters 
have  not  been  admitted  in  evidence,  but  are,  I  think, 
matters  which  go  directh^  to  the  evidence  put  in  by 
the  government. 

I  don't  know  whether  your  Honor  wants  me  to 
point  it  out  to  him. 

The  Court:  No.  I  considered  that  in  connection 
with  that  when  I  was  reading  them  over,  and  the 
ruling  will  stand  as  it  is. 

Mr.  Kenny:  Your  Honor,  I  just  want  to  call 
your  attention  to  one  matter  that  is  nev/  and  that 
is  the  existence  of  bargaining  associations  in  the 
collective  marketing  field.  Dr.  Schneider  made 
some  study  of  that  and  reports  on  the  existence  here 
in  this  county  of  sales  agencies  for  milk  in  Downey 
and  Bellflower,  and  that  is  certainly  new  matter. 

The  Court :  I  still  think  it  is  immaterial.  I  think 
if  I  had  as  good  an  understanding  at  the  commence- 
ment of  the  trial  of  all  the  facts  involved  here,  I 
think  we  could  have  shortened  the  trial.  I  think  I 
have  admitted  a  great  deal  of  material  in  the  trial 
which  in  my  view  of  the  law  as  applicable  to  this 
case  would  not  be  material,  but  it  is  in  evidence. 
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TRANSCRIPT  OF  PROCEEDINGS 

(Resumed) 

The  Court:  I  have  another  matter  to  bring  up. 
Yesterday  morning  I  received  a  telephone  call  from 
the  secretary  of  the  juror  Irvin,  who  stated  that  he 
had  had  a  ruptured  stomach  ulcer  during  the  night 
and  was  committed  to  the  hospital.  I  requested  her 
to  get  ahold  of  the  juror's  doctor,  and  in  this  morn- 
ing's mail  I  have  received  this  communication  on 
the  letterhead  of  J.  K.  Johnson,  M.D.,  9345  Venice 
Boulevard,  Culver  City,  California. 

(Discussion  in  regard  to  alternate  juror  re- 
ported but  not  transcribed.) 

The  Court:  All  right.  Call  the  jury  down.  By 
the  way,  in  connection  with  those  written  offers  of 
proof,  I  suppose  it  may  be  stipulated  that  they  may 
be  filed,  without  being  copied  into  the  transcript 
of  the  record? 

Mr.  Margolis :  As  long  as  they  are  considered  as 
though  they  were  read  into  the  record. 

Mr.  Dixon:     So  stipulated,  your  Honor. 

The  Court:     Very  well. 

(The  jury  returned  to  the  court  room,  and 
the  following  proceedings  were  had  in  the 
presence  of  the  jury.) 

The  Court:  We  cannot  have  the  usual  stipula- 
tion this  morning.  Mr.  Irvin 's  secretary  phoned 
yesterday  and  said  that  he  had  a  very  severe  illness, 
and  tins  morning  I  received  a  letter  from  his  doctor 
stating  the  nature  of  his  illness,  which  was  ruptured 
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stomach  ulcers,  and  be  is  confined  to  the  hospital 
and  will  be  for  some  time.  For  that  reason  Juror 
Irvin  is  permanently  excused,  and  the  clerk  will 
swear  juror  No.  13,  the  alternate,  Mrs.  Brown. 

(Alternate  Juror,   Mrs.   A^ies   Brown,   was 
sworn.) 

The  Court :  If  you  will  take  place  No.  3  now  and 
hereafter,  Mrs.  Brown. 

The  record  will  show  that  the  jury  as  now  con- 
stituted is  present  and  each  of  them  is  present  and 
in  their  respective  places.  So  far  as  the  defendants 
are  concerned,  I  suppose  the  usual  stipulation? 

Mr.  Dixon:     So  stipulated. 

Mr.  Eubin:     So  stipulated,  your  Honor. 


C.  LLOYD  MUNSON 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 


Direct  Examination 
By  Mr.  Margolis : 

Q.     Mr.  Munson,  you  are  one  of  the  defendants 
in  this  case?  A.     Yes,  sir. 

Q,     And  you  are  a  member  of  defendant  Local  36  ? 

A.     I  am. 

Q.     How  long  have  you  been  a  member? 

A.     I   think    since   1935   or    '36.     "When   it   was 
started,  anyway.  [3219] 
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(Testimony  of  C.  Lloyd  Munson.) 

Q.     At  that  time  it  wasn't  Local  36? 

A.     No,  that  is  right. 

Q.  You  belonged  to  the  fishermen's  organization 
that  existed  that  preceded  Local  36  since  about  1935, 
is  that  right.  A.     That  is  right. 

Q.     You  started  fishing  about  1934,  commercially? 

A.     That  is  right. 

Q.     What  had  you  done  prior  to  that  ? 

A.  I  had  owned  a  boat  yard,  a  small  boat  repair 
yard. 

Q.     In  1934  did  you  buy  a  boat  ? 

A.     Yes,  sir. 

Q.     And  that  was  how  big  a  boat? 

A.     Thirty-six  feet. 

Q.  What  size  crew  did  you  ordinarily  carry  on 
that  boat? 

A.  Sometimes  two,  sometimes  four  men.  Some- 
times one  besides  myself,  sometimes  three  besides 
myself. 

Q.  According  to  the  kind  of  fish  you  were  catch- 
ing and  according  to  the  kind  of  gear  you  were 
using?  A.     That  is  right. 

Q.     And  you  paid  $640  for  that  boat? 

A.     That  is  right. 

Q.     $300  down  and  $50  a  month,  is  that  right. 

A.     That  is  right. 

Q.  Did  you  continue  to  own  and  work  on  that 
boat  from  [3220]  1934  until  1942? 

A.     That  is  right. 

Q.     At  that  time  you  sold  the  boat,  is  that  right? 

A.     That  is  right. 
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(Testimony  of  C.  Lloyd  Munson.) 

The  Court:     What  was  the  name  of  the  boat? 

The  Witness:     The  Ben  Hur. 

Q.  (By  Mr.  Margolis)  :  During  the  period  be- 
tween 1934  and  1942  when  you  owned  this  boat,  what 
kind  of  fish  did  you  go  after,  market  fish  or  cannery 
fish? 

A.  I  think  it  was  about  50-50.  I  fished  swordfish, 
market  fish,  and  some  barracuda,  some  shark;  also 
cannery  fish,  mackerel  and  albacore. 

Q.     After  you  sold  your  boat,  what  did  you  do? 

A.  I  worked  on  a  larger  boat,  commonly  called 
a  purse  seiner. 

Q.  When  you  say  you  worked  on  the  boat,  do 
you  mean  that  you  worked  on  it  on  a  share  basis? 

A,     That  is  right. 

Q.     Did  you  have  any  interest  in  it  ?  A.     No. 

Q.  Did  3"0U  make  more  money  on  the  purse  seiner 
or  on  your  own  boat? 

Mr.  Dixon:  Object  to  that,  your  Honor,  as  im- 
material. 

The  Court:     Objection  sustained.  [3221] 

Q.  (By  Mr.  Margolis)  :  Did  you  thereafter 
acquire  another  boat?  A.     I  did. 

Q.     Did  you  build  that  boat  yourself? 

A.     I  did. 

Q.     When  did  you  build  it? 

A.  In  the  spring  and  early  summer  of  1945, 
spring  and  summer  of  '45. 

Q.     Did  you  build  it  alone,  all  hj  yourself? 

A.     Mv  wife  and  I  built  it. 
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(Testimony  of  C.  Lloyd  Munson.) 

Q.  Incidentally,  does  your  wife  go  fishing  with 
you  sometimes?  A.     Oh,  yes. 

Q.  When  you  owned  a  boat  did  you  spend  all  of 
your  time  fishing  on  that  boat? 

A.     Either  fishing  or  maintenance. 

Q.  How  much  of  the  year  do  you  spend  on  main- 
tenance of  the  boat  and  the  gear? 

A.  It  is  rather  involved,  according  to  how  much 
gear  you  use  and  what  type  of  fishing  you  do.  We 
probably  spent  three  months  of  the  year  in  build- 
ing and  rebuilding  nets  and  equipment  and  main- 
tenance of  the  boat,  and  probably  nine  months 
fishing. 

Q.  And  the  members  of  your  crew  spend  prac- 
tically no  time  on  the  maintenance  of  the  boat,  is 
that  right?  [3222] 

A.  Very  little  on  the  maintenance  of  the  boat 
i)ut  they  are  required  to  build  and  repair  the  equip- 
ment. 

The  Court:     That  is,  the  nets? 

The  Witness:     Yes,  sir. 

The  Court:     If  you  use  nets. 

The  Witness:     We  used  nets. 

Q.  (By  Mr.  Margolis)  :  During  the  time  that 
you  have  been  fishing  did  you  ice  fish  in  your  boat 
while  you  were  out  fishing  ?  A.     Oh,  yes. 

Q.  Ever  ice  fish  when  you  came  back  and  hold 
it  for  a  while?  A.     I  tried  it  once. 

Q.     When  was  that? 

A.     I  would  say  a])out  1939  or  1940,  I  believe. 

Q.     What  happened? 
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(Testimony  of  C.  Lloyd  Munson.) 
A.     I  gave  them  to  the  Salvation  Army. 
Q,     You  iced  them  for  a  while  and  then  finally 

gave  the  fish  to  the  Salvation  Army,  is  that  right? 

A.     That  is  right. 

*     *     * 

The  Court:     Cross-examine. 
Mr.  Dixon :     No  questions. 
The  Court:     Step  down. 


BURT  D.  LACKYARD 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  dul}'   sworn,  was  examined 

and  testified  as  follows: 

*     «•     * 

Direct  Examination 
By  Mr.  Margolis: 

Q,     Mr.  Lackyard,  you  are  one  of  the  defendants 
in  this  case,  are  you  not?  A.     I  am. 

Q.     You  are  a  commercial  fisherman? 

A.     That  is  right. 

Q.     A  member  of  Local  36? 

A.     That  is  right. 

Q.     You   started   fishing   commercially   in   about 
1942  is  that  correct  [3224]  A.     Thereabouts. 

Q.     Wliat  did  you  do  before  that  ? 

A.     I  was  a  painter. 

Q.     House  painter?  A.     Yes. 

Q.     When  you  started  fishing  did  you  buy  your 
own  boat  or  did  you  work  for  somebody  else  ? 

A.     No,  I  started  to  work  for  another  fellow. 
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(Testimony  of  Burt  D.  Lackyard.) 

Q.     What  kind  of  a  boat? 

A.     Well,  a  jig  boat  in  shark  fishing. 

Q.     How  big  a  boat  was  if? 

A.     Oh,  40  feet,  I  think. 

Q.     How   large   was   the   crew*?  A.     Three. 

Q.     Did  you  subsequently  buy  your  own  boat? 

A.     I  did. 

O.     When  was  that? 

A.  That  was  about  a  year  later,  about  May  of 
1913  would  be  about  right. 

Q.  And  this  was  a  one-man  boat,  is  that  correct, 
a  26-foot  boat?  A.     That  is  right. 

Q.  You  paid  $450  for  that  boat  and  you  still 
own  it,  is  that  correct  ?  A.     That  is  right. 

Q.  Now  since  you  have  been  a  commercial  fish- 
erman, what  has  been  the  nature  of  the  fishing 
operations,  that  is,  have  you  fished  cannery  fish  or 
fresh  market  fish  or  both  ? 

A.  Well,  I  have  fished  mostly  cannery  fish.  I 
have  never  done  too  well  with  fresh  fish,  mostly 
due  to 

Mr.  Rubin:  Just  a  moment,  if  your  Honor 
please.  The  question  has  been  answered.  The  rest 
of  it  calls  for  a  conclusion. 

The  Court:  Go  ahead.  It  calls  for  a  conclusion. 
Go  ahead  with  your  next  question.  Or  he  started  to 
express  his  conclusion,  rather. 

Q.  (By  Mr.  Margolis)  :  When  you  say  you 
have  done  very  little  fresh  market  fishing,  T  won- 
der if  you  could  give  us  a  little  bit  better  idea  of 
how^  much  you  have  done.  Have  j^ou  done  any  fresh 
market  fishing  since  1942? 
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(Testimony  of  Burt  D.  Lackyard.) 

A.  I  done  a  little  bit  in  1945,  approximately  a 
month ;  in  1946  I  done  none. 

Q.     Have  you  done  any  since  1946  ? 

A.     I  have  done  none  since  '46. 

Q.     x\ll  of  your  fishing  has  been  cannery  fishing'^? 

A     That  is  right. 

Q.  When  you  did  go  fishing  for  fresh  market 
fish,  did  you  run  into  any  problems  with  regard  to 
the  disi)Osal  of  your  fish  ?  [3226] 

Mr.  Eubin:  Just  a  moment.  That  calls  for  a 
conclusion  and  opinion  of  the  ^^itness.  The  question 
is  ambiguous  and  uncertain. 

Mr.  Margolis :     I  will  withdraw  the  question. 

Q.  Where  did  you  sell  your  fish  wdien  you  went 
fishing  for  fresh  market  fish? 

A.  In  Newport  I  generally  sold  to  who  I  could. 
I  had  no  regular  spot  inasmuch  as  I  was  a  new- 
comer, but  mostly  I  sold  to  Bayside. 

Q.  Did  you  go  fishing  regularly  and  sell  fish 
regularly  during  the  time  that  you  were  fishing 
flesh  market  fish?  A.     No,  I  did  not. 

Q.     What  happened? 

A.     I  couldn't  always  sell  the  fish. 

Q.     So  you  didn't  go  fishing,  is  that  right. 

A.     That  is  right. 

Mr.  Rubin:  Just  a  moment.  We  move  to  strik.i 
the  answer  on  the  ground  it  calls  for  a  conclusion 
and  opinion  of  the  witness.  He  can  testify  as  to 
whether  he  sold  it.  Whether  he  could  or  not  cnlls 
for  his  conclusion. 

The  Court:     Yes,  that  is  right. 
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Q.  Did  you  have  any  occasion  when  you  offered 
fis]i  for  sale  to  dealers  and  they  refused  to  accei)t 
it  at  all?  A.     Yes. 

Q.     Did  that  happen  once  or  more  than  once? 

A.     Well,  that  happened  quite  often. 

Q,  Now  ill  addition  to  youi*  fishing  activities, 
have  you  engaged  since  1942  in  any  other  kind  of 
v;ork  ? 

A.  Yes,  I  have  found  it  necessary  to  work  on  the 
hoacli. 

Mr.  Rubin:  Just  a  moment.  We  object  to  the 
question  on  tlie  ground  it  is  immaterial. 

The  Court:  Objection  sustained,  the  answer  is 
stricken — unless  it  relates  to  the  union  activities. 

Mr.  Margolis:  Well,  it  relates  to  what  this  man 
did  to  make  a  living. 

The  Court:  Then  the  objection  is  sustained  and 
the  answer  is  stricken. 

Q,  (By  Mr.  Margolis) :  When  you  were  fishing 
fresh  mai'ket  fish  on  your  own  boat,  did  you  also 
work  on  other  boats?  A.     Yes. 

Q.  Can  you  tell  us  what  other  l)oats  you  worked 
on  ? 

A,  Well,  I  worked  on  sport  fishing  boats  and  one 
other  [3228]  boat,  Roy  Barry,  which  was  a  com- 
mercial boat,  a  jig  boat  at  that  time. 

Q.  Was  that  work  done  over  weekends,  is  that 
right?  A.     Yes,  on  the  sport  boats. 

Q.  And  that  was  in  addition  to  what  little  fresh 
TP.-^^ket  fisliino;  you  did?  A.     That  is  right. 
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The  Court:  That  altogether  was  only  a  month 
since  you  have  engaged  in  the  fishing  industry  in 
1942? 

The  Witness:     Altogether  a  month? 

The  Court:  I  understand  that  you  have  only 
fished  fresh  market  fish  for  one  month  since  you 
started  in  the  fishing  industry. 

The  Witness:  I  fished  a  little  in  1943  and  '44 
and  '45. 

The  Court :     One  month  in  '45  ? 

The  Witness:  Well,  it  was  approximately  a 
month  in  '45. 

The  Court :     All  right.   And  not  otherwi-se  since  ? 

The  Witness:  I  haven't  fished  since  only — 
well,  I  have  fished  since  I  have  been  up  here  a  little, 
hut  not  to  do  any,  good.  [3229] 

Q.  (By  Mr.  Margolis)  :  What  fish  did  you  sell 
— did  you  sell  any  fresh  market  fish  during  the  pe- 
riod that  OPA  was  in  effect? 

A,     That  is  when  I  sold  most  of  my  fish. 

Q,     Did  you  always  get  OPA  prices  for  it? 

Mr.  Rubin:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court :     Objection  sustained. 

Q.  (By  Mr.  Margolis)  :  When  you  went  to  sell 
your  fish,  will  you  tell  us  how  the  price  for  the  fish 
was  set? 

Mr.  Rubin:     Same  objection,  your  Honor. 

The  Court:     Objection  sustained. 

Q.     (By  Mr.  Margolis)  :     Will  you  tell  us  what 
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practice  you  followed  when  you  brought  in  a  load 

of  fresh  fish  with  regard  to  disposing  of  the  fish"? 

A.  Well,  generally  go  to  the  first  market  wliich 
1  favored,  Bayside,  and  if  he  would  take  my  fish, 
O.  K. ;  if  not,  I  would  go  to  another  one,  until  I 
sold  my  fish. 

Q.  When  you  say  "if  he  would  take"  your  fish, 
what  happened  when  you  went  to  see  him?  What 
was  tlie  practice? 

A.  "Don't  want  any  more  fish.  Can't  take 
tliem." 

Q.  When  he  did  take  the  fish  wliat  was  the  prac- 
tice \vith  regard  to  the  sale  of  the  fish  ? 

A.  1  says,  "How much  are  you  paying  for  fish?" 
Whatever  he  said  is  what  I  took.  [3230] 


Cross-Examination 
By  Mr.  Dixon : 

Q.  Mr.  Lackyard,  it  is  a  fact,  is  it  not,  that  when 
you  went  out  fish  in  in  your  own  ]:>oat  that  no  one 
told  you  when  to  go  fishing  ?  A.     Not  directly. 

Q.  Did  anyone  tell  you  v/here  to  go  fishing  when 
you  decided  to  go  fishing  in  your  own  ])oat  for  fresh 
market  fish?  A.     Not  directly. 

Q.  That  was  a  mattter  entirely  within  your  own 
choi-cp,  was  it,  Mr.  Lackyard,  as  to  where  you  would 
go  fishing  in  your  own  boat? 

A.  I  wouldn't  say  no  nor  yes.  We  went  where 
the  fish  were. 

Q.     I  imderstand.    That  is  all. 
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called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 


Direct  Examination 
By  Mr.  Margolis: 

Q.     Mr.  Hill,  you  are  one  of  the  defendants  in 
this  case?  A.     I  am. 

Q.     You  are  a  member  of  Local  36? 
A.     Yes. 

Q.  You  are  a  commercial  fisherman,  are  you 
not?  A.     Yes,  sir. 

Q.     When  did  you  start  fishing  as  a  fisherman? 

A.     1936,  about  March. 

Q.     And  where  was  that?  A.     San  Pedro. 

Q.  Did  you  continue  to  fish  at  San  Pedro  until 
the  present  time? 

A.  I  continued  fishing  at  San  Pedro  until  the 
port  was  partially  closed  in  the  war  in  1942,  and 
then  I  moved  to  Newport  Beach. 

Q.  And  have  you  remained  in  Newport  Beach 
since  then?  A.     I  have. 

Q.  You  are  there  working  as  a  commercial  fish- 
erman now,  is  that  correct?  A.     Yes,  sir. 

Q.  When  you  started  commercial  fishing  in  1936 
did  you  [3232]  obtain  a  boat? 

A.     I  built  one  up,  j^es,  sir. 

Q.  You  built  a  boat  from  scratch,  or  did  you 
buy  an  old  boat  and  built  it  ? 
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A.  I  got  an  old  hull  that  had  been  discarded,  and 
then  I  put  an  automobile  motor  in  it  and  built  up 
my  own  boat. 

Q.  The  total  cost  to  you  was  about  $500,  is  that 
correct  ? 

A.     Approximately,  yes ;  mostly  for  the  motor. 

Q.     Did  you  sell  that  boat  in  1942? 

A.     I  did. 

Q.  By  the  way,  you  sold  it  for  $450,  is  that 
rio:ht'?  A.     That's  right. 

Q.  This  boat  you  bought  in  1936  and  sold  in  1942, 
was  that  a  one-man  boaf? 

A.     Yes,  it  was  a  one-man  boat. 

Q.     What  kind  of  fish  did  you  go  after? 

A.  I  fished  a  little  mackerel  with  that  boat,  and 
I  also  trolled  barracuda  and  albacore. 


Q.  (By  Mr.  Margolis)  :  Did  you  fish  contin- 
uously during  [3233]  1936  to  1942?  A.     No. 

Q.     During  what  periods  didn't  you  fish? 

A.  I  didn't  fish  in  the  wintertime.  My  boat 
wasn't  seaworthy  enough  to  fish  in  wintertime  and 
it  wouldn't  haul  enough  of  a  load  of  mackerel. 


Q.  (By  Mr.  Margolis):  The  rest  of  the  year 
during  that  period  did  you  fish  continuously? 

A.  No,  I  didn't  fish  continuously  the  year  around 
luitil  I  got  my  other  boat  in  1942.  Then  I  was  able 
to  fish  tlie  vear  around. 
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Q.  Aside  from  the  period  of  approximately 
three  months,  or  wintertime,  when  you  didn't  fish, 
did  you  fish  continuously  the  rest  of  the  year'? 

A.     Yes,  I  fished  in  that  part,  yes. 

Q.     Did  you  buy  another  boat  in  1942? 

A.     I  did. 

Q.     Also  a  one-man  boat?  A.     That's  right. 

Q.     A  30-foot  boat?  A.    A  30-foot  boat. 

Q.     What  did  you  pay  for  that  boat  ? 

A.     $1,000.  [3234] 

Q.     Do  you  still  own  that  boat? 

A.     I  do. 

Q.  What  kind  of  fishing  have  you  done  since 
1942? 

A.     Mackerel  and  albacore  and  barracuda. 

Q.     Where  have  you  sold  that  fish? 

A.  Well,  the  fresh  fish  I  sold  to  Bayside  up  until 
about  two  years  ago,  then  I  sold  from  then  on  to  the 
Western  Canners  on  the  fresh  fish.  On  the  cannery 
fish  I  sold  most  of  that  to  Western  Canners,  and 
then  I  also  sold  French  Sardine  in  San  Diego,  and 
then  to  Van  Camp. 

Q.  Which  of  the  fish  that  you  have  mentioned  is 
fresh  fish  and  which  of  it  is  cannery  fish? 

A.  Barracuda  is  fresh  fish,  and  then  there  was 
some  sold  I  believe  in  1943  that  was  canned,  just 
a  very  short  period  there,  and  then  the  albacore 
that  I  sold  to  Bayside,  he  sold  the  bulk  of  the  fish 
to  the  canner,  and  then  he  retained  what  he  wanted 
for  the  fresh  fish  market.  Then  the  mackerel,  of 
course,  was  all  cannery  fish,  as  far  as  I  knew. 
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Q.  All  right.  Since  you  have  owned  this  boat, 
have  you  spent  all  of  your  time  that  you  spend 
fishing  on  this  boat,  or  have  you  also  worked  on 
other  boats? 

A.     I    work    on    other   boats,    because    my    boat 

W'asn't 

*     *     * 

Q.  (By  Mr.  Margolis)  :  Did  your  boat  have 
equipment  for  all  kinds  of  fishing'? 

A.     No. 

Q.  Were  there  periods  when  the  only  kind  of 
fish  that  was  available  w^as  fish  for  which  your  boat 
did  not  have  equipment?  A.     That's  right. 

Q.     What  did  you  do  during  those  periods? 

A.  I  fished  on  other  larger  boats  that  had  facili- 
ties. 

Q.  When  you  fished  on  those  other  boats  did  you 
fisji  on  a  share  basis?  A.     I  did. 

The  Court:  What  kind  of  fish  could  they  catch 
tliat  you  couldn't  catch? 

The  Witness :  There  are  times,  your  Honor,  that 
you  can't  catch  albacore  jigging,  that  is,  they  slow 
down  on  jigs  but  you  can  catch  them  better  on  bait, 
then  I  v/oiiJd  go  on  a  l:)ait  boat.  Then,  halibut,  you 
can't  catch  halibut  in  this  country  on  hook  and  line, 
so  yoTi  have  io  have  trammel-nets,  so  I  would  fish 
in  trammel -net  boats.  And  then  shark  fishing  on 
hook  and  line  has  been  very  poor  the  last  three  or 
four  [3236]  years,  so  T  fished  on  shark  boats  with 
shark  nets. 

The  Court:     Shark  nets? 
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The  Witness:  That's  right,  gill  nets,  they  swim 
into  the  net  and  get  caught. 

Q.  (By  Mr.  Margolis) :  That  is  equipment  you 
never  had  on  3^our  boat*? 

A.     I  haven't  that  equipment.   My  boat   is   too 

small. 

*     *     * 

Q.  (By  Mr.  Margolis)  :  Do  you  spend  part  of 
the  time  working  on  your  own  boat,  maintaining  it  ? 

A.     Yes. 

Q.     About  how  much  time? 

A.     About  two  months. 

Q.     That  is  continuously,  two  months  straight*? 

A.  Not  two  months  in  an  exact  stretch.  Like 
several  weeks  ago  I  was  on  the  w^ays,  I  think  three 
or  four  days  in  that  period.  Then  sometimes  I  will 
spend  as  much  as  six  weeks  [3237]  in  making 
changes  and  painting  and  cleaning  and  overhauling 
the  motors.  I  don't  know,  it  is  just  an  endless  thing. 
I  can't  tell  you  all.  But  it  takes  approximately  two 
months  out  of  the  season  to  maintain  the  boat. 

Q.  When  you  go  fishing  for  market  fish  do  you 
contact  a  dealer  before  you  go  fishing  with  regard 
to  the  disposal  of  your  expected  catch? 

A.     Yes. 

Q.  And  will  you  tell  us  what  your  practice  and 
custom  is  in  that  regard? 

A.  Well,  I  go  to  a  dealer,  generally  of  course 
after  I  get  the  catch,  and  deal  with  the  dealer.  I 
have  one  dealer  I  go  to.  We  try  generally  to  work 
with  one  dealer.  I  go  down  and  ask  him  if  he  will 
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take  fish  tomorrow,  that  is,  if  I  am  just  starting. 
If  I  am  not  starting,  when  I  deliver  my  fish  I  gener- 
ally ask  him  if  he  will  take  the  next  trip.  [3238] 
Q.     Do  you  have  any  discussion  of  price? 

A.     No,  the  price  is  set  when  I  come  in. 

*     *     * 

Q.  Tell  us  what  you  actually  do,  what  your  cus- 
tom is. 

A.  I  take  the  market  price  as  paid  for  the  fish 
vrhen  I  come  in. 

Q.     What  do  you  mean  by  the  market  price? 

A.  Well,  I  was  fishing  last  Thursday  before  I 
came  to  court  Friday  and  the  price  was  13,  so  yes- 
terday I  went  out  fishing  and  I  come  in  and  the 
price  was  10,  so  I  took  10  for  my  barracuda  cleaned 
yesterday. 

Q.  But  you  go  to  the  dealer  and  he  tells  you 
what  the  price  is,  is  that  right? 

A.     That  is  right. 

Mr.  Rubin:  That  is  objected  to  as  calling  for 
a  conclusion,  if  your  Honor  please. 

The  Court :  Overruled.  It  is  asked  and  answered. 
It  is  in  the  record  a  hundred  different  ways  and 
times ;  once  more  isn  't  going  to  hurt  any. 

Q.  (By  Mr.  Margolis)  :  You  were  in  court 
when  Mr.  Naylor  testified  concerning  an  incident 
when  he  says  that  he  paid  you  29  cents  a  pound  for 
barracuda  and  later  on  he  found  that  the  market 
was  12i/>  cents?  A.     I  do. 

Q.     This  occured  about  four  years  ago? 

A.     That  is  right. 
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Q.     Do  you  remember  that  incident? 

A.     I  do. 

Q.     Will  you  tell  us  what  hai)i)ened  at  that  time? 

A.  Well,  I  always  used  to  rather  pride  myself 
in  getting  the  first  fish  of  the  season,  and  I  heard 
there  was  fish  up  in  Santa  Monica  Bay,  just  a 
very  few  fish 

Q.  You  ordinarily  go  fishing  in  Santa  Monica 
Bay,  do  you? 

A.  Not  normally.  At  that  time  of  the  year  some- 
times I  take  ice  and  go  up  to  Santa  Monica  Bay. 

So  I  told  George  if  he  would  pay  me  the  Santa 
Monica  price 

Q.     You  told  who?  A.     George  Naylor. 

Q.     All  right. 

A.    that    if   he   would    pay    me    the    Santa 

Monica  price  [3240]  I  would  bring  in  the  fish, 
w^hich  would  be  the  first  load  of  fish  in  Newport. 
There  had  been  no  fish  up  to  then. 

And  I  went  up  and  I  was  up  there  almost  a  week. 
I  only  had  400  pounds  when  I  got  back,  and  so  we 
had  an  argument  about  the  price.  He  did  not  want 
to  pay  me  the  Santa  Monica  price,  but  finally  he 
did,  and  the  price  he  paid  was  27,  not  29,  because 
I  looked  that  up.  And  so  he  paid  me  27  cents,  but 
there  was  a  big  load  of  fish  coming  in  from  Mexico — 

Q.  Before  you  go  on,  he  paid  you  the  27  cents 
and  you  received  approximately  a  hundred  dollars, 
is  that  right?  A.     That  is  right. 

Q.     Now  what  were  your  expenses  for  that  trip? 
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Mr.  Dixon:     Objected  to  as  immaterial. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Margolis) :  Did  you  have  extra 
expenses  to  that  trip  because  of  the  fact  you  had 
to  go  to  Santa  Monica  to  get  the  fish?  [3241] 

A.     I  did. 

Mr.  Dixon:     Same  objection. 

The  Court:  Same  ruling.  The  jury  are  in- 
structed to  disregard  the  answer  of  the  witness, 
which  is  stricken  from  the  record. 

Q.  (By  Mr.  Margolis) :  AVhat  happened  then 
Avith  regard  to  barracuda  coming  in? 

A.  Well,  there  was  a  load  of  30  ton  came  in  from 
Mexico  to  San  Diego  on  the  following  morning.  I 
sold  the  fish  that  Saturday,  and  on  the  following 
Monday  there  was  30  ton  coming  in ;  and  there  also 
came  in  news  that  there  was  two  boats  out  fishing 
that  had  about  20  tons  of  fish  on  board.  So  on  the 
following  Monday  the  price  at  San  Diego  went  to 
4  cents  to  the  fishermen. 

Q.  So  that  the  fish  dropped  from  28  cents  to 
4  cents  in  a  period  of  a  couple  of  days? 

A.     27  cents. 

Q.     27  cents  to  4  cents? 

A.     Yes,  on  Monday. 

The  Court:     Is  this  the  barracuda  season  now? 

The  Witness :     Yes. 

The  Court:     The  beginning  of  it? 

The  Witness:  Yes,  sir.  It  hasn't  really  got 
started  yet,  sir.  [3242] 

The  Court:     But  it  runs  how  long? 
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The  Witness:  It  will  run  up  until  the  end  of 
August. 

The  Court :  The  barracuda  season  is  longer  than 
any  other  season,  that  is,  of  the  fresh  fish? 

The  Witness:  No.  sir.  Really  mackerel  is  the 
longest  season. 

The  Court:     But  that  is  cannery  fish? 

The  Witness:  No,  they  fish  mackerel  for  the 
fresh  fish  market  too,  sir. 

The  Court:  The  barracuda  are  not  in  these 
waters  in  the  winter,  is  that  right? 

The  Witness:  That  is  right,  your  Honor.  You 
see,  they  come  in  here  to  spawn,  just  like  the  salmon 
come  up  the  river,  and  they  come  up  here  and  spawn 
and  when  they  are  through  spawning,  in  about 
September,  that  is,  the  fish  will  just  drop  off  like 
that  at  the  end  of  August.  Then  there  is  a  f^w 
local  fish  that  seem  to  go  up  around  Santa  Barbara 
and  up  through  the  channel  there.  I  guess  they 
go  up  the  wrong  way  and  they  hang  around  all 

winter,  but  not  enough  to  make  good  fishing. 

*     *     * 

Q.  Mr.  Naylor  testified  that  he  never  paid  less 
than  the  ceiling  price,  the  ceiling  price  to  the  fisher- 
men for  fish  when  he  bought  from  the  fishermen 
during  the  period  that  [3243]  OPA  prices  were  in 
effect.  Did  you  sell  fish  to  Mr.  Naylor  during  the 
period  of  OPA  prices'?  A.     I  did. 

Q.     Did  you  always  receive  the  ceiling  price? 

A.     That  I  can't  recall.  I  just  can't  recall  it. 
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Q.  Now  Mr.  Naylor  also  testified  that  he  doesn't 
give  direction  to  the  fishermen  to  bring  fish  in  to 
him,  as  to  the  species  of  fish  for  which  they  can  go 
fishing  and  that  he  does  not  give  such  directions  to 
the  boats  which  he  owns  and  controls.  Have  you 
ever  worked  on  a  boat  which  Mr.  Naylor  owned  or 
controlled?  A.     I  have. 

Q.     What  was  the  name  of  that  boat? 

A.     The  Tropic  Bird. 

Q.     How  big  a  boat  was  that? 

A.  It  was  about,  as  I  remember,  a  38-foot,  40- 
foot  boat. 

Q.     When  did  you  fish  on  that  boat? 

A.     I  believe  it  was  in  1944,  if  I  remember. 

Q.     On  a  share  basis?  A.     That  is  right. 

Q.  Will  you  tell  us  what  the  practice  was  with 
regard  to  the  determination  as  to  what  species  o 
fish  you  should  go  after? 

A.  Well,  on  that  boat — of  course  we  couldn't 
catch  [3244]  anything  in  any  quantity  except  hali- 
but because  all  we  had  was  trammel  nets,  which  is 
the  customary  gear  for  halibut. 

Q.     Who  determined  what  gear  was  on  the  boat? 

A.  That  was  all  the  gear  we  had,  was  the  tram- 
mel net. 

Q.     That  was  Mr.  Naylor 's  gear,  wasn't  it? 

A.     That  is  right. 

Q.     That  is  all  the  gear  he  gave  you? 

A.     That  is  right. 
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Q.  During  the  time  that  you  worked  for  Naylor 
on  Naylor 's  boat,  was  the  fish  that  was  caught  on 
that  boat  delivered  anywhere  except  to  Naylor? 

A.     No  place  except   Naylor 's;  no.   [3245] 

*  *     * 

Q.  When  you  were  fishing  on  the  Tropic  Bird, 
were  you  required  to  do  anything  else  besides  fish? 

A.     Yes. 

Q.     What  else  were  you  required  to  do? 

A.  We  were  required  to  maintain  the  boat  and, 
that  is,  to  keep  it  in  condition,  and  also  to  maintain 

the  nets. 

*  *     * 

Q.  Let  me  ask  you  this  question:  Did  jou  have 
to  wait  until  after  you  had  repaired  the  nets  be- 
fore you  were  paid?  A.     Yes. 

Q.     How  long  would  that  be  sometimes? 

Mr.  Rubin:     Objected  to  on  the  same  ground. 

The  Court:     Objection  sustained.  [3246] 

*  *     * 

Cross-Examination 
By  Mr.  Dixon: 

Q.  Mr.  Hill,  how  many  times  did  you  sail  on 
the  Tropic  Bird? 

A.     I  couldn't  tell  you  the  number  of  trips. 

Q.     Approximately  how  many  times? 

A.  Well,  I  guess  I  was  employed  with  the  boat 
in  repairing  the  nets  and  everjrthing,  about  two 
months  altogether. 

Q.  So  during  the  entire  period  of  time  that  you 
testified   you    have    been    a    commercial    fisherman 
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you  were  on  the  Tropic  Bird  during  a  period  of 
approximately  two  months  during  that  entire  time, 
is  that  correct '? 

A.     Well,  I  was  on  other  boats  besides  that. 

Q.  I  understand.  I  am  talking  now  about  the 
Tropic  Bird. 

A.     Yes,  that  is  the  Tropic  Bird. 

Q.  That  is  the  boat  you  described  as  being  one 
of  Mr.  Naylor's  boats?  A.     That  is  right. 

Q.     Who  was  the  captain  of  that  boat? 

A.     Andy  Brocket. 

Q.  How  many  were  in  the  crew  of  that  boat 
besides  yourself? 

A.  Andy  Brocket  and  a  fellow  named  Ed — I 
don't  [3247]  remember  his  last  name — and  myself. 

Q.  Now  in  addition  to  this  fishing  that  you  did 
on  the  Tropic  Bird,  I  believed  you  testified  that 
you  owned  your  own  boat,  is  that  correct? 

A.     That  is  correct. 

Q.  And  at  other  times  you  went  out  on  other 
boats?  A.     That   is   right. 

Q.     Other   than   your   own,    is   that   true? 

A,     That  is  right. 

*     *     * 

Q.  It  is  a  fact,  is  it  not,  Mr.  Hill,  that  when  you 
went  fishing  in  your  own  boat  you  decided  when 
you  would  go  fishing,  is  that  a  fact? 

A.  Well,  the  weather  and  then  whether  I  could 
sell  the  fish.  Many  things  decided  whether  I  could 
go  fishing. 

Q.  That  was  a  thing  that  you  decided,  was  it 
not,  Mr.  Hill? 
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A.     No.  I  couldn't  decide  that. 

Q.  Who  decided  for  yon  then  when  you  went 
out  in  your  own  boat,  if  anyone,  to  go  fishing  for 
fresh  market  fish'? 

A.  Well,  if  the  dealer  would  agree  to  take  my 
fish,  and  then  the  weather,  if  that  was  all  right, 
and  then  I  thought  I  could  catch  fish,  why  then  of 
course  finally  I  would  go. 

Q.  You  were  the  only  one,  were  you  not,  who 
decided  whether  you  would  or  would  not  go  fishing, 
Mr.  HilH 

A.  Well,  I  couldn't  go  fishing  if  I  couldn't  sell 
the  fish. 

Q.  Well,  you  testified  that  you  had  some  conver- 
sations with  dealers  before  you  went  out  fishing 
and  that  they  would  not  give  you  an}^  price  for  the 
fish  that  you  might  or  might  not  catch. 

A.     That  is  right.  [3249] 

Q.     That  is  a  fact,  is  it  not? 

A.     That  is  right;  yes. 

Q.  So  it  is  a  fact  that  when  3^ou  went  out  fishing 
you  went  out  with  knowledge  of  that  fact? 

A.  That  is  right,  yes,  I  went  out  with  that  know- 
ledge. 

Q.  And  it  is  a  fact  that  there  are  other  dealers 
at  Newport  Beach  besides  the  Bayside  Market,  are 
there  not?  A.     That  is  right. 

*       -x-       * 

(The    jury   retired   from   the   courtroom   at 
11:05  o'clock  a.m.) 
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Mr.  Margolis:     I  have  some  offers  of  proof  in 
addition  to  that  which  I  am  ready  with. 
The  Court:     All  right.  [3252] 


OFFERS  OF  PROOF 

Mr.  Margolis:  If  your  Honor  please,  in  this 
case,  as  in  others,  because  of  your  Honor's  previous 
rulings  I  did  not  ask  what  would  ordinarily  be  the 
necessary  foundation  questions  for  an  offer  of 
proof,  and  I  assume  that  as  in  other  situations 

Mr.  Rubin:  We  will  make  no  objection  for  the 
purpose  of  this  offer,  Mr.  Margolis,  as  to  founda- 
tion. 

Mr.  Margolis:  With  respect  to  the  witness 
Lloyd  Munson,  if  your  Honor  please,  we  offer  to 
prove  if  we  were  allowed  to  ask  appropriate  ques- 
tions and  he  were  allowed  to  answer  those  questions, 
that  the  witness  would  testify  as  follows:  That  the 
most  money  he  has  ever  made  in  any  one  yeai*  since 
he  started  fishing  was  in  1946  when  he  netted  a 
total  of  $2700;  that  his  average  during  that  period, 
the  period  of  his  tishing,  we  don't  have  the  exact 
figures,  is  well  under  $2,000,  probably  closer  to 
$1500  than  to  $2,000;  that  he  lived  in  a  home  which 
he  purchased  for  the  total  price  of  $2500,  and  on 
which  he  pays  $20  a  month;  that  he  doesn't  ice  fish 
and  hold  it  as  a  fisherman,  because  it  is  too  expen- 
sive, it  ties  up  his  boat;  that  he  doesn't  have  any 
money  reserves  so  that  he  can  hold  fish  and  sell  it 
at  a  time  when  the  market  is  right,  he  has  to  dispose 
of  it  in  order  to  get  other  money  to  continue  living, 
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to  go  out  and  to  fish  again,  and  again  sell  that  fish 
in  order  to  live,  therefore  he  cannot  tie  up  his  boat 
and  cannot  tie  up  his  money  by  storing  the  fish; 
that  he  does  not  ice  fish  with  the  ice  company 
because  it  requires  a  truck  and  a  place  to  unload, 
and  he  doesn't  have  either,  besides  there  is  the 
question  of  obtaining  room,  which  is  a  difficult  one, 
the  expense  of  storage,  and  finally  that  he  has  to 
turn  around  and  end  up  by  selling  the  fish  to  the 
same  dealer  to  whom  he  would  have  sold  it  in  the 
first  place,  and  there  is  therefore  no  advantage  to 
him  in  holding  fish.  The  only  advantage  in  holding 
fish  is  to  the  dealer  who  waits  for  the  right  kind  of 
a  retail  market,  or  who  makes  the  price  on  the 
retail  market  by  withholding  the  fish  from  sale. 

With  regard  to  the  witness  Arthur  Hill,  we  offer 
to  prove  as  follows:  That  he  does  not  own  his  own 
home;  that  he  rents  a  place  for  $17.50  a  month; 
that  the  last  time  that  he  went  fishing  was  on  a  share 
basis — that  is,  the  last  time  prior  to  the  time  the 
trial  began — was  on  a  share  basis  and  for  a  two 
weeks  period  made  $21.50.  He  took  the  place  of  a 
man  w^ho  had  given  up  fishing  because  of  a  heart 
ailment  resulting  from  overwork.  The  last  time  he 
fished  on  his  own  boat 

I  want  to  state  these  statements  with  regard  to 
the  last  time  he  fished  were  statements  about  what 
occurred  the  last  time  prior  to  the  trial,  beginning 
of  the  trial. 

The  last  time  he  fished  on  his  own  boat  was  in 
November  that  he  was  out  about  a  week,  got  caught 
in  a  storm,  lost  his  anchor,  lost  about  $30  on  ice  and 
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groceries,  got  no  fish,  and  the  damages  to  his  boat 
ran  about  an  additional  $30.  He  was  out  about 
three  days  without  any  sleep.  The  next  to  his  last 
trip  on  his  own  boat  he  was  out  for  a  week  and 
cleared  about  $50  above  expenses.  In  1943  his  net 
earnings  were  approximately  $2500.     In  1944 

The   Court:     You  are   still  talking   about   HilH 

Mr.  Margolis:  Yes.  In  1944,  $750;  in  1945, 
$725 ;  ui  1946,  $1500.  That  he  has  at  times  checked 
the  retail  market  when  the  i)rice  of  fish 

'fhe  Court:  This  hasn't  got  anything  to  do  with 
it,  but  why  didn't  these  men  go  down  in  the  war 
plants  during  the  war  years  instead  of  being 
satisfied  with  $50  or  $70  a  month  ? 

Mr.  Margolis:  A  lot  of  them  did  that.  Many 
of  them  did. 

The  Court:     It  is  not  material,  counsel,   at  all. 

Mr.  Margolis :  Mr.  Hill  tells  me  that  they 
weren't  allowed  to  go  to  the  war  plants.  They  were 
given  certificates  of  availability.  The  government 
needed  fish,  felt  that  fish  was  necessary,  and  your 
Honor  will  remember  a  man  couldn't  go  wherever 
he  wanted  to  work;  he  had  to  have  a  certificate  of 
availability,  and  a  fisherman  was  not  given  a  certi- 
ficate of  availability,  except  men  who  had  very 
high  skills  in  some  other  particular  field  where 
there  was  a  greater  demand  for  manpower,  and 
those  men  did  go.  As  to  those  men  who  didn't  have 
specially  high  skills  they  v;ere  tied  to  their  fishing 
boats. 

That  he  has  checked  the  retail  price  of  fish, 
barracuda,  and  he  has  seen  the  price  of  barracuda,  as 
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ill  the  one  instance,  dropped  from  28  cents  to  4 
cents,  and  in  other  instances  from  16  cents  to  2 
cents  in  a  single  day;  that  he  has  checked  retail 
prices  during  that  period  and  found  the  retail 
prices  running  50  cents  and  over  without  any  drop 
in  retail  prices  at  all,  at  the  time  there  vvas  this 
tremendous  drop  to  the  fishermen.  He  doesn't  ice 
fish  and  hold  it,  and  his  testimony  with  regard  to 
the  reasons  would  be  the  same  as  the  testimony  of 
Mr.  Munson  as  to  the  reasons  why  he  doesn't  ice 
fish.  In  addition,  he  adds  that  fish  deteriorate  if 
iced  in  the  boat  and  can  only  be  held  in  the  boat 
for  a  limited  period.  Some  species  cannot  be  iced 
in  the  boat  at  all. 

We  also  offer  to  prove  through  this  witness  that 
he  is  thoroughly  familiar  with  the  customs  and 
practices  at  Newport  Beach;  that  he  Iviiows  that  on 
Naylor's  boats  all  of  the  fish  caught  is  delivered  to 
Naylor  and  to  nobody  else. 

By  "Naylor's  boats"  I  mean  boats  owned  or 
operated  hy  Naylor. 

The  Court:     I  understand. 

Mr.  Margolis:  We  offer  to  prove  through  the 
witness  Burt  D.  Lackj^ard  the  following:  He  rents 
a  home  for  $20.00  a  month.  His  wife  works  as  a 
telephone  operator.  His  earnings  in  1944  were 
about  $400;  in  1945,  $685;  in  1946,  $662;  and  that 
in  computing  these  earnings  he  has  allowed  nothing 
for  depreciation  on  his  boat.  He  has  never,  of 
course,  been  able  to  carry  insurance.  That  none  of 
the  fishermen  carry  insurance  on  their  boats  because 
they  can't  afford  it,  none  of  the  small  boat  fisher- 
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men.     In  1944  and   '43  his  net  income  was  about 

$400  each  year.    In  1942  he  did  not  start  fishhig 

mitil  August  and  has  no  record  of  his   earnings 

from  fishing  for  that  year,  but  it  wouldn't  be  over 

$100. 

That  completes  our  offer  of  proof. 

*     *     * 

Mr.  Rubin :  As  to  the  offer  just  made  by  counsel, 
the  government  objects  to  each  and  every  part 
thereof  on  the  ground  that  it  is  inunaterial. 

The  Court:  Objection  sustained.  AU  right. 
Judge  Kenny. 

Mr.  Kenny:  At  this  time  I  would  like  to  offer 
for  identification  Defendants'  Exhibit  next  in  order, 
civil  action  No.  1772-B,  the  complaint  and  the 
decree,  both  of  which  were  filed  and  entered  on 
September  5,  1941.  The  title  of  the  case  is  United 
States  V.  San  Pedro  Fish  Exchange. 

In  that  connection  I  call  your  Honor's  atten- 
tion  

The  Court:  San  Pedro  Fish  Exchange  and 
others  ? 

Mr.  Kenny :     Et  al,  yes,  and  other. 

I  call  your  attention  to  the  discussion  that  took 
place  at  page  628  of  the  transcript.  At  that  time 
— probably  that  is  the  easiest  way  of  looking  at 
that. 

(Transcript  passed  to  the  coui*t.) 

Mr.  Rubin:  I  understand  this  is  being  offered 
for  identification,  if  I  understand  Judge  Kenny 
coirectly. 

Mr.  Kenny:     Yes. 
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The  Court:     Only  for  identification'? 

Mr.  Kenny:  I  suppose  we  would  offer  it  in  the 
presence  of  the  jury,  but  we  will  have  the  discussion 
ahout  it  now. 

The  Court:  It  will  be  marked  for  identification, 
and  you  will  offer  it  in  evidence? 

Mr.  Kenny:     That's  right. 

The  Clerk:     HH. 

(The    document    referred    to    was    marked 
Defendants'   Exhbiit   HH,   for   identification.) 

The  Court:  It  will  be  in  the  nature  of  an  offer 
of  proof? 

Mr.  Kenny:     That's  right. 

Mr.  Rubin:  The  government  at  this  time  objects 
on  the  ground  of  incompetency,  irrelevancy,  and 
immateriality. 

The  Court:  You  were  making  some  point  in  the 
testimony  ? 

Mr.  Kenny:  Yes.  Here  is  what  we  are  up 
against,  because  the  court  remarked  at  the  time  we 
were  discussing  with  Vitalich  his  association  in  the 
San  Pedro  Fish  Exchange,  we  were  examing  him 
on  his  membership  in  the  San  Pedro  Fish  Ex- 
change, that  was  a  topic  that  had  been  brought  out 
originally  in  the  examination  of  Mr.  Ross 

Mr.  Rubin:     On  cross   examination. 

Mr.  Kenny :  Our  problem  is  what  the  court  said. 
The  court  said  it  was  remote.  The  association  was 
dissolved,  according  to  the  testimony,  in  3939.  Now 
that  simply  isn't  so.  We  didn't  know  it  at  the 
time,  and  the  court  didn't  know  it,  and  the  govern- 
ment didn  't  tell  him. 
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The  Court:     That  is  what  the  testimony  was. 

Mr.  Kenny:  That  is  right,  and  the  government 
sat  moot,  and  it  was  only  my  research  that  was  able 
to  turn  the  matter  up  that  they  had  brought  an 
additional  suit  two  years  later,  to-wit,  in  Septem- 
ber, 1941. 

The  Court:  The  only  ground  of  admissibility, 
as  I  see  that,  Judge  Kenny,  is  impeachment  of  the 
witness  who  testified  that  it  was  dissolved  in  1939. 
What  witness  was  that? 

Mr.  Idarffolis:     Mr.  Ross. 

Mr.  Rubin:  That  was  Mr.  Ross,  and  they  were 
referring  to  the  F.  T.  C.  matter,  your  Honor,  and 
not  an  antitrust  matter. 

Mr.  Kenny:  That  is  correct.  We  were  all  left 
to  believe  that  everything  had  been  cleaned  u})  by 
the  F.  T.  C.  matter  in  1939.  The  government  sat 
silent.  It  was  only  wlien  I  saw  Senator 
O'Mahoney's  report  and  have  been  al/le  to  see  these 
cases  that  I  discovered  they  had  filed  a  case  in  1941. 

Mr.  Rubin:  I  think  the  implication  of  Judge 
Kenny's  remarks  in  the  record  is  certainly  uncalled 
for  and  forms  no  remarks  in  this  argument  or  dis- 
cussion. 

Mr.   Margolis:     Didn't  you  sit   silent'? 

Mr.  Rubin:  We  sat  silent  a  lot  of  times  when 
3^ou  were  examiidng.  That  doesn't  mean  we  have 
to  get  up  and  educate  the  defendants  on  something 
that  is  immaterial  and  remote. 

The  Court:  If  thoy  regard  it  as  immaterial  it 
isn't  necessary  to 
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Mr.  Kenny:  They  let  your  Honor  say,  without 
attempting  to  correct  him,  and  tell  the  jury  that  the 
association  was  dissolved  according  to  the  testimony 
in  1939. 

Mr.  Rubin :     As  to  the  F.  T.  C.  matter. 

The  Court:  I  subsequently  held  that  the  matter 
of  the  Fish  Exchange,  whether  it  existed  or  didn't 
exist,  was  completely  immaterial. 

Mr.  Kenny:  No,  your  Honor.  You  held  it  was 
remote. 

The  Court:     Yes,  remote  and 

Mr.  Kenny:  It  is  two  years  less  remote  in  1941 
than  it  is  in  1939. 

The  Court:     It  is  still  remote. 

Mr.  Margolis:  It  goes  to  impeachment,  your 
Honor. 

The  Court:  If  I  can  find  the  testimony  of  Mr. 
Ross  in  the  record  where  he  says — or  whoever  it  "was 
that  did  say  it — that  it  was  dissolved  in  1939,  then 
I  can  pass  on  whether  or  not  it  is  admissible  for 
impeachment  purposes. 

Mr.  Rubin:  I  think  page  236,  would  that  help 
you? 

Mr.  Kenny:  That's  right,  about  238.  By  the 
way,  Mr.  Ross  also  stated  at  page  480  of  the  record 
that  he  was  going  to  send  a  copy  of  that  F.  T.  C. 
order  to  the  Department  of  Justice.  We  would  like 
to  have  that  now. 

The  Court:  I  think  he  came  back  later  on  the 
stand  and  said  he  couldn't  find  it;  that  he  would 
look  for  it. 
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Mr.  Kenny:  Then  he  said  he  would,  mail  it  to 
the  goverment.  I  wonder  if  the  government  has 
received  it. 

Mr.  Dixon:  Yes,  your  Honor,  the  government 
has  it  if  it  is  material,  and  we  are  very  glad  to  make 
it  available. 

The  Court:  I  suppose  they  want  it  to  make  an 
offer  of  proof. 

I  think  this  complaint  and  decree  might  be  admis- 
sible, because  in  the  testimony  of  Mr.  Ross,  in  his 
direct,  he  testified  that  when  Mr.  Zafran  presented 
him  the  contract  that  he  would  not  and  could  not 
sign  it,  that  is,  whether  it  was  on  that  particular 
occasion  or  subsequent  date,  he  would  not  and  could 
not  sign  it  because  they  had  some,  either  restraint 
or  something  with  the  federal  government. 

On  cross  examination  when  that  matter  was  gone 
into  by  Mr.  Garrett  an  objection  was  made  and  I 
permitted  it  at  that  time  and  I  see  on  page  235  my 
ruling : 

"No,  I  think  counsel  opened  it  up  on  direct 
examination,  and  the  witness  has  assigned  it  as 
one  of  the  reasons  why  he  could  not  or  would 
not  sign  the  contract.  I  think,  therefore,  it  is 
material." 

Now,  ordinarily  why  Ross  would  not  or  could  not 
sign  the  contract  would  not  be  material  or  admissi- 
ble except  that  the  matter  went  into  evidence  on  the 
direct  examination  of  Ross.  I  don't  know  how  that 
whole  matter  can  be  segregated  and  sifted  out  and 
strained  from  the  record,  because  it  is  in  there  now, 
and  it  was  put  in  subsequently  l)y  other  witnesses 
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on  direct  examination  from  the  government  as  to 
what  they  had  said  to  Zafran  or  to  somebody  else 
as  to  why  they  could  not  sign  the  contract. 

Mr.  Rubin:  If  your  Honor  please,  I  don't  recall 
that  the  government  opened  it  up  on  direct  with 
respect  to  Mr.  Ross.  If  your  Honor  has  the  re- 
ference  

The  Court:     I  see  here,  page  235: 

"No,  I  think  counsel  opened  it  up  on  direct 
examination,  and  the  witness  has  assigned  it  as 
one  of  the  reasons  why  he  could  not  or  would 
not  sign  the  contract. ' ' 

Mr.  Rubin:     As  to  Mr.  Zafran? 
The  Court:     When  Zafran  presented  the  contract 
to    Ross,    Ross   told   him    he   would   not    sign    the 
contract   either  at   that  particular   time   or   subse- 

quietly,  because 

Mr.  Rubin:  Of  the  cease  and  desist  order.  It 
has  nothing  to  do  with  this  particular  document,  if 
your  Honor  please.  All  of  the  testimony  until  just 
the  other  day,  all  the  testimony  in  the  record  had 
to  do  with  the  F.  T.  C.  matter. 
Mr.  Kenny:     That  is  right. 

Mr.  Rubin:     It  has  nothing  whatever  to  do  with 
this  civil  action  and  this  civil  complaint. 
The  Court :     Just  a  minute. 

Mr.  Rubin:  Mr.  Ross  is  a  party  to  the  F.  T.  C. 
matter;  he  is  not  a  party  to  the  civil  action,  not 
named. 

The  Court:     Is  Mr.  Ross  a  party  to  that? 
Mr.  Margolis:     All  that  appears  is: 
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'^Tlie  defendant  San  Pedro  Fish  Exchange  is  a 
voluntary  unincorporated  association,  with  its  prin- 
cipal office  in  the  Harbor  District  of  the  City  of  Los 
Angeles,  Califorria,  at  a  place  commonly  known  as 
San  Pedro.  The  membership  of  San  Pedro  Fish 
Exchange  is  composed  of  numerous  dealers  and 
v/]io]esalers  having  places  of  business  at  San  Pe- 
dro." 

It  doesn't  spell  out  who  those  are,  Imt  Mr.  Ross 
has  testified  that  he  was  a  member  of  the  San  Pedro 
Fish  Exchange. 

The  Court:  Up  until  the  time  of  the  cease  and 
desist  order. 

Mr.  Margolis:  He  said  after  that  there  was  no 
San  Pedro  Fish  Exchange.  He  said  it  disappeared. 
He  said  there  just  wasn't  any  more. 

Mr.  Rubin:  With  respect  to  impeachment,  your 
Honor,  if  they  were  to  introduce  evidence  to  show 
that  Mr.  Ross  was  in  error  with  respect  to  the  F.  T. 
C.  order,  tliat  might  go  to  impeachment.  There 
is  no  testimony  in  this  record  whatsoever  from 
anybody  as  to  the  antitrust  case  filed  in  1941,  none 
whatsoever.  And,  furthermore,  this  is  i^robably  a 
technical  objection,  but  I  think  it  is  good,  this  is 
a  consent  decree,  and  my  understanding  of  the  law 
is  that  there  is  no  admission  that  is  obtainable  when 
defendants  in  an  antitrust  suit  file  a  consent  decree, 
and  if  I  am  not  mistaken,  ])v  the  statute  of  the 
Sherman  Act  itself.  That  is  why  peo])le  sign  con- 
sent decrees.  There  is  no  implication  derived  there- 
from i'oT  the  pur])ose  of  trel^h^  damages. 
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The  Court:  This  is  not  a  treble  damage  action. 
The  defendants  keep  saying  they  wish  it  were. 

Mr.  Rubin:  I  lielieve  it  states  "in  any  subse- 
quent proceeding,"  and  this  is  certainly  a  proceed- 
ing, and  we  submit 


Mr.  Margolis:  As  against  the  parties  that  deals 
with. 

Mr.  Rubin:  It  is  used  in  this  case  as — it  is  en- 
deavored to  be  used  in  this  case  as  testimony  against 
Ross,  as  impeachment.  We  submit,  if  your  Honor 
please,  there  is  nothing  in  the  record  concerning 
this  particular  complaint  and  consent  decree.  They 
are  endeavoring  to  impeach  a  man  who  did  not  tes- 
tify concerning  the  subject-matter. 

Mr.  Margolis:  He  said  the  San  Pedro  Fish  Ex- 
change went  out  of  existence  in  1939. 

Mr.  Rubin:  This  decree,  we  sul^mit  that  the  mat- 
ters contained  therein  would  have  an  effect  irpo]i 
this  jury  that  goes  far  beyond  anything — the  pur- 
pose for  which  it  is  being  offered.  There  are  enough 
collateral  matters  in  the  case  now. 

Tlie  Court:  The  jury  has  to  decide  the  effect  and 
weight  of  it.  If  it  were  me  and  it  were  in  the  evi- 
dence, I  don't  think  it  makes  anj^  difference. 

Mr.  Rubin:  I  don't  think  so  either,  if  your 
Honor  please,  but  it  will  be  in  the  record,  and  there 
are  certain  stipulations  and  findings  which  will  be 
subject,  undoubtedly,  to  argument  by  counsel  to  the 
jury  which  will  go  far  beyond  the  purpose  of  testing 
the  credibility  of  Mr.  Ross.  That  is  Vi^e  real  reason 
wliv  v/e  obiect  to  it. 
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The  Court :  I  think  that  I  will  look  through  Mr. 
Ross'  testimony.  That  is  Volumes  I  and  II,  isn't  it, 
Mr.  Clerk,  I,  II  and  III? 

We  will  recess  until  2:00  o'clock. 

*     *     * 

The  Court :     I  would  expect  that. 

Mr.  Ruhin:  The  first  mention,  if  your  Honor 
please,  of  the  cease  and  desist  order  appears,  ac- 
cording to  my  research,  on  page  113  of  the  record. 

The  Court:     114  I  have  it  marked. 

Mr.  Ruhin:  Well,  the  question  starts  at  the  hot- 
torn  of  118,  if  your  Honor  please: 

"Q.  What  did  you  tell  Mr.  Zafran  when  he 
handed  you  this  document? 

"A.     That  I  could  not  sign  that  contract. 

"Q.     Did  you  say  anything  else  to  him? 

"A.  For  the  reason  that  at  one  time  we 
were  given,  my  company,  the  American  Fish- 
eries Comj^any,  was  given  a  cease  and  desist 
order  hy  the  Federal  Trade  Commission  in  the 
matter  of  trying  to  fix  prices. 

"Q.     How  long  ago  was  that? 

"A.     Between  the  years  1938  to  ahout  1940." 

That  is  the  only  matter  on  direct  that  the  gov- 
ernment touched  upon  in  so  far  as  Mr.  Ross  is 
concerned. 

Mr.  DiMassa,  you  will  recall,  did  not  receive  the 
contract  personally.  It  was  received  hy  Mr.  De- 
meglio,  his  partner,  and  that  reference  is  on  page 
990  of  the  transcript. 
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I  might  state  there  is  no  reference  there  at  all 
to  the  cease  and  desist  order. 

The  Court:  Well,  neither  Mr.  Ross  nor  Mr.  De- 
meglio  nor  any  of  the  parties  who  have  been  called 
as  witnesses  in  this  case  are  or  were  parties  to  the 
civil  antitrust  deceee  1772-B.  Those  parties  are 
San  Pedro  Fish  Exchange,  Anthony  B.  Jaconi,  Yo- 
shitura  Kamiya,  M.  N.  Blumenthal,  Hugh  Reves,  A. 
H.  Finch,  Elmo  C.  Jack,  and  J.  J.  Camillo. 

In  checking  my  witness  list  I  don't  find  that  any 
of  them  were  called. 

Mr.  Kenny:  Your  Honor,  I  might  support  the 
foundation 

The  Court:  Were  any  of  them  called?  Were 
any  of  these  parties  called  as  witnesses? 

Mr.  Margolis:     No. 

Mr.  Kenny:  I  was  just  going  to  support  the 
foundation  by  offering,  for  identification,  as  II,  the 
cease  and  desist  order  of  the  Federal  Trade  Com- 
mission, Docket  3739,  and  call  your  Honor's  atten- 
tion to  the  fact  that  in  that  order  is  recited  that  the 
American  Fisheries  Corporation,  Mr.  Ross'  corpora- 
tion, is  a  member  of  the  San  Pedro  Fish  Exchange. 

Mr.  Rubin :  Of  course  that  isn  't  the  document  we 
are  considering  at  this  time.  The  government  did 
not  open  the  matter  on  direct,  if  your  Honor  please, 
to  this  particular  proceeding. 

Mr.  Kenny:  I  also  have  two  or  three  citations 
to  the  record.  On  page  281,  two  questions  hy  Mr. 
Garrett.    This  is  addressed  to  Mr.  Ross. 

''Q.     When  did  the  Fish  Dealers  Exchange 
go  out  of  existence? 
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"A.  Somewhere  between  the  years  1938  and 
1940. 

''Q.  And  thereafter  did  the  members  con- 
tinue to  maintain  uniform  prices  for  the  prod- 
uct they  bought?" 

And  after  oigections  the  answer  to  that  question 
comes  on  page  283:  "The  answer  is  no,  sir." 

Then  at  page 

The  Court:  Wait  a  minute.  When  this  gets  up 
oil  appeal  they  won't  know  whether  Rubin  is  testi- 
fying, the  court  is  testifying,  Kenny  is  testifying, 
Margolis  is  testifying,  or  Garrett  is  testifying. 

All  right. 

Mr.  Kenny:  Then  on  page  285,  lines  21  and  22 
and  23,  Mr.  Garrett  says : 

"Q.  Who  represented  the  Exchange? 

"A.  You  mean  prior  to  1940? 

"Q.  While  it  was  in  existence. 

"A.  I  lielieve  it  was  Clifton  Hix,  Attorney." 

Then  on  page I  did  have  some  reference  on 

page  238.  There  is  a  reference  to  the  F.  T.  C.  order, 
but  I  don't  think  that  is  important. 

I  think  the  most  important  testimony  bearing  on 
our  argument  for  tlie  admissibility  is  the  language 
at  page  283,  those  two  questions. 

The  Court:  Let  me  examine  tlie  cease  and  desist 
order. 

Is  that  all  of  your  record  references? 

Mr.  Kenny:  No;  I  have  two  more  in  the  exami- 
nation of  Mr.  Yitalich,  and  that  is  at  page  628  and 
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629.  That,  of  course,  is  the  part  where  your  Honor 
by  this  time  had  also  been  misled  and  your  Honor 
stated  in  the  presence  of  the  jury: 

"The  Association  was  dissolved,  according  to 
the  testimony,  in  1939." 

And  that,  of  course,  was  substantially  what  Mr. 
Ross  had  led  you  to  believe  in  his  answers  to  Mr. 
Garrett 's  questions. 

Then,  if  you  will  notice  Mr.  Andersen  expressing 
skepticism  said,  "The  organization  was  dissolved, 
may  it  please  the  court,  according  to  the  testimony. ' ' 

And  you  said,  "That  is  the  only  thing  I  have  to 
go  on  here. 

And  Anderson  said,  "According  to  the  testimony. 
We  don't  believe  it  is  dissolved." 

And  then  the  last  citation  I  will  give  your  Honor 
is  on  page  629  at  lines  17  to  20.  There  Mr.  Ander- 
son says: 

"Q.  As  I  understand  it,  the  old  association 
was  dissolved  before  1939  or  1940  when  3^ou 
were  served  with  the  cease  and  desist  order,  is 
that  correct?" 

And  Vitalich  says:     "That's  right." 

So  we  have  got  two  of  these  government  witnesses 
assuring  the  court  that  their  organization  was  dis- 
solved in  1939  or  '40,  and  then  we  have  the  govern- 
ment's own  action  in  1941  bringing  a  civil  action 
against  the  San  Pedro  Fish  Exchange. 

The  Court :  Let  me  examine  the  cease  and  desist 
order. 
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Mr.  Kenny:     Did  I  hand  that  up  to  your  Honor? 

The  Court :     Yes,  thank  you,  I  have  it. 

I  have  examhied  the  cease  and  desist  order.  Now, 
you  handed  me  up  II;  do  you  wish  to  make  your 
record  on  that? 

Mr.  Kenny:  I  wish  to  offer  that,  I  mean,  have 
it  marked  for  identification  at  this  time. 

The  Court:     With  the  intention  of  offering  if? 

Mr.  Kenny:  With  the  intention  of  offering  that 
in  evidence,  too. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  II,  for  identification.) 

The  Court:  The  two  documents  HH  and  II  pre- 
sent a  little  bit  of  a  puzzle  to  me.  It  seems  to  me 
that  they  tend  to  corroborate  the  government's  case. 
I  don't  know  whether  the  defendants  should  offer 
them,  and  I  don't  know  why  the  government  should 
ol)ject,  but  the  government  does  object.  They  have 
a  right  to  object.  I  think  under  the  law  that  they 
are  both  immaterial,  except  for  one  thing,  and  that 
is  to  establish  the  truth  or  falsity  of  the  testimony 
of  the  witness  Rose. 

Mr.  Kenny:  And  Vitalich,  your  Honor.  Vita- 
lich  is  the  man  who  said  at  page  629 

The  Court:  Yes,  that  the  association  had  been 
dissolved. 

Mr.  Rubin:  Vitalich  isn't  a  party  to  that  con- 
sent decree. 

The  Court:  He  does  not  appear  in  the  consent 
decree  to  have  been  alleged  to  be  a  member. 

Mr.  Margolis:  But  they  said  the  association  was 
dissolved. 

Mr.  Dixon :     It  may  well  have  been,  your  Honor. 
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The  Court:  That  association  may  have  Ijeen  dis- 
solved. This  may  have  been  another  one.  There 
isn't  anything  in  these  two  things  that  shows  them 
to  be  the  same  association. 

Mr.  Margolis:  I  think  just  as  there  is  the  pre- 
sumption, your  Honor,  that  a  person  having  a  cer- 
tain name  is  that  person,  so  I  think  that  here  you 
have  an  association  of  wholesale  dealers  in  San 
Pedro  with  exactly  the  same  name.  I  think  that 
maybe  the  government  can  come  in  and  show  it 
isn't  the  same  association,  and  I  would  like  to 
know  whether  the  government  represents  that  it  is 
not  the  same  association.  I  don't  think  the  govern- 
ment should  sit  back  here  and  say  maybe  it  isn't 
the  same  association.  The  government  knows 
whether  it  is  or  not. 

Mr  Rubin:  As  a  matter  of  fact,  I  don't  know, 
either  Mr.  Dixon  or  myself.  We  weren't  in  the  di- 
vision at  the  time  of  either  of  those  proceedings. 

The  Court:  In  that  connection,  I  think  perhaj.s 
that  the  government  should  not — I  think  it  would 
be  quite  inappropriate  in  connection  with  their  oath 
to  enforce  the  law  to  make  an  assertion  at  this 
time  if  they  don't  know.  In  other  words,  they  have 
to  hold  themselves  free  to  perhajDs  prosecute  same- 
body  else.  If  these  are  two  different  associations, 
they  may  want  to  hold  themselves  free  to  prosecute 
the  members  of  the  San  Pedro  Fish  Exchange, 
which  they  should  do,  and  not  at  this  time  make  a 
concession  or  admission  which  might  be  taken  as 
a  concession  on  their  part  that  somebody  has  not 
violated  the  law,  when  tomorrow  they  may  discover 
that  they  have. 
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They  may  desire  in  pursuance  of  their  duties  to 
institute  the  same  kind  of  prosecution  against  them 
that  they  have  now  and  are  in  this  case  instituting 
against  these  defendants. 

Mr.  Margolis :  Yv^e  have  two  points,  your  Honor. 
One  is  the  govermnent's  record  will  show  it  is  cer- 
tainly the  same  association.  The  second  and  more 
important 

The  Court:  The  records  may  or  may  not.  Those 
things  are  questions  of  fact. 

Mr.  Margolis:  Here,  your  Honor,  is  the  situa- 
tion: There  is  an  association  with  exactly  the  same 
name  in  exactly  the  same  area  com.posed  of  exactly 
the  same  type  of  people,  same  sort  of  dealers 

The  Court:  No,  it  doesn't  appear  to  be,  Mr.  Mar- 
golis. I  was  under  the  impression  that  it  was  until 
I  read  this  order  to  cease  and  desist.  The  consent 
decree  seems  to  be  aimed  at  a  group  of  people  who 
are  or  v/ere  superimposed  upon  the  fish  dealers  as 
fish  brokers.  Jaconi  and  Yoshitura  Kamiya,  they 
are  dealers  and  wholesalers ;  Blumenthal  is  a  broker 
in  Los  Angeles;  somebody  is  a  seafood  brokerage 
company  at  San  Pedro;  and  the  allegations  go  on 
that  by  virtue  of  their  brokerage  position  in  the 
market  they  are  able  to  control  and  attempt  to  con- 
trol the  flow  of — restrain  the  flow  of  interstate  com- 
merce in  fishery  products.  And  none  of  the  wit- 
nesses who  testified  are  designated. 

The  question  which  puzles  me  a  little  more  in  con- 
nection with  the  matter — I  am  satisfied  that  neither 
of  these  matters  are  material,  in  coimection  with 
the  alleo'ations  of  the  indictment  here  or  the  mat- 
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ters  now  on  trial,  and  I  feel  that  something  should 
be  done  to  correct  the  record  in  that  respect,  in  so 
far  as  the  cross  examination  of  the  witness  Ross 
is  concerned  about  the  dissolution  of  this  associa- 
tion. But  on  second  thought,  he  testified  and  the 
record  shows  that  he  was  a  party  to  the  consent 
decree,  and  there  isn't  anything  here  to  show  that 
he  was  a  party  to  the  other  decree,  nor  the  witness 
Yitalich. 

Mr.  Dixon :  You  mean  he  was  part  of  the  F.T.C. 
matter,  the  cease  and  desist  order? 

The  Court:     Yes,  the  cease  and  desist  order. 

My  inclination  is  to  let  it  all  in,  but  my  judgment 
is  that  it  is  not  material.  I  will  sustain  the  objec- 
tion. 

Mr.  Margolis :  If  your  Honor  please,  we  are  go- 
ing to  ask  leave  at  this  time — we  have  one  very 
short  witness  to  be  recalled  for  a  few  minutes  and 
then  one  last  witness,  and  at  the  end  of  that  we  are 
going  to  ask  for  a  continuance  until  tomorrow  for 
the  purpose  of  subpoenaing  Mr.  Ross  and  Mr.  Yita- 
lich to  establish,  according  to  what  is  our  infor- 
mation, what  we  are  informed,  that  the  organiza- 
tion is  the  identical  organization  in  the  two  cases. 
In  other  words,  if  your  Honor's  ruling  is  based 
upon  the  question— I  am  not  quite  sure  whether  it 
it,  because 

The  Court:  I  think  the  whole  thing  is  imma- 
terial, counsel.  I  think  it  is  immaterial.  Ross  tes- 
tified that  he  told  Zafran  that  he  wouldn't  sigii  it 
because  he  was  restrained  by  this  cease  and  desist 
order,  the  general  idea  being  that  Ross  conveyed 
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the  impression  that  he  couldn't  sign  it  because  it 
was  against  the  law  as  far  as  he  was  concerned.  I 
don't  think  that  makes  any  difference. 

Mr.  Margolis:  I  don't  want  to  re-argue  the  mat- 
ter; I  am  just  concerned  with  the  record  at  this 
point.  If  we  can  have  a  stipulation  that  I  can  make 
an  offer  of  proof  in  the  absence  of  Mr.  Ross,  I  am 
satisfied  with  making  my  offer  of  proof.  Otherwise 
we  did  think  that  there  wouldn't  be  any  question 
about  the  identity  of  the  two  organizations,  because 
our  information  is — although  we  don't  have  a  wit- 
ness who  can  testify  to  it — our  information  is  that 
that  is  common  knowledge  that  the  two  organiza- 
tions are  the  same — there  weren't  two  organiza- 
tions, there  was  only  one  organization,  and  that  it 
continued.  We  don't  w^an'c  our  record  to  be  in  such 
shape  that  we  haven't  established  that  point,  there- 
fore we  want  to  either  subpoena  Mr.  Ross  and  Mr. 
Vitalich  for  the  purpose  of  establishing  that,  or  we 
want  to  be  in  a  position,  if  your  Honor  thinks  it  is 
immaterial,  to  make  an  offer  of  proof  in  their  ab- 
sence as  though  we  had  called  them  and  asked  them 
concerning  this  matter. 

The  Court:  I  think  it  is  immaterial.  Whatever 
reason  Ross  had  for  refusing  to  sign  the  agreement 
I  don*t  think  is  material  in  this  case. 

Mr.  Margolis:  As  I  say,  I  don't  want  to  argue 
that  point,  your  Honor. 

The  Court :     I  understand. 

Mr.  Margolis:  I  do  want  to  make  my  record. 
If  we  can  have  a  stipulation  that  we  can  make  an 
offer  of  proof  as  though  Mr.  Ross  had  been  recalled, 
why 
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Mr.  Rubin:     I  see  no  objection  to  that. 

Mr.  Dixon:  We  can't  stipulate  that  this  is  the 
same  organization. 

Mr.  Margolis :  I  am  not  asking  for  that  stipula- 
tion. 

Mr.  Dixon :     I  am  sorry. 

Mr.  Rubin:  The  stipulation  is,  as  I  understand 
it,  if  Mr.  Ross  were  called,  certain  questions  would 
be  propounded  to  which  we  would  object  and  you 
are  now  about  to  make  your  offer  of  proof  as  to 
what  those  w^ould  show  over  our  objections. 

Mr.  Margolis:  Yes,  based  upon  what  my  under- 
standing of  the  facts  are. 

I  offer  to  prove  that  if  Mr.  Ross  were  recalled, 
your  Honor,  and  appropriate  questions  were  put 
to  him  and  he  would  be  allowed  to  answer  them,  he 
would  testify  that  the  San  Pedro  Fish  Exchange 
which  is  mentioned  in  Defendant's  Exhibit  HH  and 
the  San  Pedro  Fish  Exchange  which  is  mentioned 
in  Defendants'  Exhibit  II  are  one  and  the  same 
organization;  that  his  company  and  the  other  com- 
panies which  were  members  of  the  San  Pedro  Fish 
Exchange  in  1940  at  the  time  that  the  order.  Ex- 
hibit II,  was  entered  were  also  members  thereof 
during  the  periods  mentioned  in  Defendants'  Ex- 
hibit HH ;  that  his  testimony  to  the  effect  that  the 
San  Pedro  Fish  Exchange  was  dissolved  about  1939 
or  1940  was  not  rue 

The  Court :  That  the  San  Pedro  Fish  Exchange 
mentioned  in  Exhibit  II  ? 
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Mr.  Margolis:  That's  right,  which  as  I  have 
said  is  one  and  the  same  organization  in  my  offer 
of  proof.  That  his  testimony  to  the  effect  that  the 
San  Pedro  Fish  Exchange  was  dissolved  about 
1939  or  1940  was  untrue,  and  that  the  fact  is  that 
the  San  Pedro  Fish  Exchange  was  not  dissolved 
until  after  September  15,  1941. 

And  I  further  offer  to  prove  that  if  Mr.  Vitalich 
were  called  and  asked  the  same  questions  he  would 
testify  to  the  same  effect. 

Mr.  Dixon:  If  the  court  please,  if  counsel  will 
state  in  open  court  that  the  facts  that  he  has  offered 
in  proof,  that  he  knows  of  his  own  knowledge  that 
this  organization  is  the  same  organization,  then  we 
will  agree. 

The  Court:     And  the  same  membership. 

Mr.  Dixon :     Yes,  and  the  same  membership. 

Ml'.  Margolis:  I  do  not  know  of  my  own  knowl- 
edge- This  is  the  information  I  have.  I  have  no 
other  way  of  offering  to  prove  this.  I  am  not  going 
to  make  a  representation  that  I  know  this  of  my 
own  knowledge.  It  is  my  belief  that  if  Mr.  Ross 
and  Mr.  Vitalich  were  called  and  were  confronted 
with  these  documents  that  they  would  so  testify. 
I  make  that  representation  upon  information.  I  did 
not  know  anything  about  those  organizations  in 
1939,  '40  and  '41. 

Mr.  Rubin:  The  government  objects  to  the  offer 
of  proof  on  the  ground  of  immateriality,  if  your 
Honor  please. 

The  Court:  I  think  it  is  immaterial  and  the  ob- 
jection will  bo  sustained. 
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What  I  am  concerned  about,  however,  is  the  mat- 
ter of  the  record  that  has  been  made,  as  to  whether 
or  not  I  should  formulate  an  instruction  to  the  jury 
in  connection  with  evidence  of  the  same  nature,  in 
order  that  the  matter  may  be — as  long  as  we  are 
using  the  word  ''flow,"  in  order  that  the  matter 
may  flow  to  the  jury  fairly. 

Mr.  Rubin:  I  think  the  record  will  disclose,  if 
your  Honor  please,  that  during  the  course  of  the 
trial  you  have  so  advised  the  jury,  and  that  you  also 
indicated  that  at  the  conclusion  of  the  case  you 
would  reinstruct  them  in  that  respect.  I  think  that 
has  been  mentioned  once  or  twice. 

The  Court:  In  any  event,  the  objection  to  the 
introduction  of  the  two  documents  is  sustained. 

Mr.  Margolis:  On  the  ground  it  is  immaterial 
and  irrelevant? 

The  Court:  On  the  ground  solely  that  it  is  im- 
material, and  no  other  grounds. 


TRANSCRIPT  OF  TESTIMONY 

(Resumed) 

The  Court:     Call  the  jury  down. 

(The  jury  returned  to  the  court  room  and 
the  following  proceedings  were  had  in  the  pres- 
ence of  the  jury:) 
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GILBERT  ZAFRAN 

recalled  as  a  witness  on  behalf  of  the  defendants,  hav- 
ing been  previously  sworn,  was  examined  and  testi- 
fied further  as  follows : 

Direct  Examination 
(Resumed) 
B}^  Mr.  Margolis : 

Q.  Mr.  Zafran,  I  show  you  Defendants'  Exhibit 
Y,  which  is  the  Constitution  and  By-Laws  of  Local 
36,  and  direct  your  attention  particularly  to  a 
printed  series  of  pages,  about  six  or  seven  pages, 
headed  "By-Laws,"  and  the  first  item  under  that 
''Membership";  will  you  explain  what  the  printed 
matter  is  which  is  attached  to  this  mimeographed 
sheet? 

Mr.  Dixon :  If  the  Court  please,  I  believe  it  speaks 
for  itself.  It  is  entitled  "By-Laws  of  the  Associa- 
tion." 

The  Court:  Let  me  see  what  counsel  has  handed 
you. 

(The  document  was  passed  to  the  court. ) 

The  Court :     Yes,  I  think  it  speaks  for  itself. 

Mr.  Margolis :  If  your  Honor  please,  the  govern- 
ment handed  us  that  copy  with  that  attached,  and  I 
just  simply  let  it  go  in.  We  want  to  show  that  those 
actually  are  not  a  part  of  the  by-laws  of  Local  36, 
and  we  want  to  explain  what  happened  in  that  re- 
gard. 

Mr.  Rubin:  Mr.  Kibre  testified  as  to  what  that 
was.  I  don't  want  to  argue  in  front  of  the  jury,  but 
the  testimony  is  in. 
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Mr.  Margolis:  Here  is  what  happened,  your 
Honor:  We  [3254]  had  a  copy  of  the  by-laws — con- 
stitution and  by-laws  of  Local  36  which  did  not 
have  that  attachment,  which  Mr.  Kibre 

The  Court :     You  mean  a  mimeographed  copy  ? 

Mr.  Margolis :  Well,  the  mimeographed  copy  was 
identical  with  this  mimeographed  copy,  except  it  did 
not  have  attached  to  it  this  printed  material.  After 
Mr.  Kibre  had  identiiied  the  document,  the  mimeo- 
graphed document,  I  offered  it  in  evidence,  and  gov- 
ernment counsel  said,  "That  isn't  complete;  here  is 
a  complete  copy"  and  I  took  it  and  said,  "All  right, 
we  will  offer  this  one  in  evidence."  I  subsequently 
discovered  I  was  wrong,  and  this  w^as  not  a  correct 
copy,  it  was  not  the  one  that  we  have  and  the  wit- 
ness Kibre  identified,  so  we  now  have  in  evidence 
some  thing  which  is  not  a  correct  copy  of  the  by- 
laws and  I  simply  want  to  shoAv  it. 

The  Court :  Why  don 't  you  put  Mr.  Kibre  on 
the  stand? 

Mr.  Margolis:  Because  this  witness  is  familiar 
with  how  this  happened  to  get  attached  here, 
whereas  Kibre  was  only  familiar  with  the  consti- 
tution as  originally  drawn.  If  I  put  Mr.  Kibre  on 
to  ask  him  how  this  happened  to  get  on  he  would 
say,  ' '  I  don 't  know. " 

Mr.  Rubin:  He  already  testified  as  to  how  it  got 
on.  If  I  am  in  error  I  will  stand  corrected.  In  my 
opinion,  if  I  recall  correctly,  he  testified  that  Local 
36  used  the  by-laws,  printed  by-law^s  which  thereto- 
fore were  used  by  Local  33,  and  they  simply  ripped 
them  out  of  the  constitution — —  [3^55] 
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Mr.  Margolis:     That  is  not  the  testimony. 

The  Court:  Then  let's  find  out  what  it  is.  Let 
me  see  the  document. 

(The  document  was  handed  to  the  court.) 

The  Court :  Let  me  ask  counsel  the  origin  of  this 
particular  piece  of  paper. 

Mr.  Dixon :  As  I  recall  it,  your  Honor,  that  was 
produced  pursuant  to  a  subpoena  duces  tecum  re- 
quiring the  defendant  association  to  produce  a  copy 
of  their  constitution  and  by-laws. 

Mr.  Margolis:  That  is  correct,  your  Honor.  I 
think  that  is  true. 

Mr.  Dixon:  And  that  is  how  the  government 
came  to  have  that  document  or  exhibit  in  its  poses- 
sion. 

The  Court:  This  has  pencil  marks  on  it  in  here 
and  arrows,  and  so  forth.  I  suppose  they  ought  to 
be  erased  before  it  goes  to  the  jury. 

The  question  is  now  what  are  these? 

Mr.  Margolis:  That's  right.  As  a  matter  of  fact, 
your  Honor  will  find  that  by  looking  at  the  mimeo- 
graphed copy  there  is  a  section  on  membership, 
there  is  a  section  on  membership  on  the  printed 
copy  that  is  different  than  the  section  on  member- 
ship in  the  mimeographed  copy.  It  is  a  document 
that  obviously  requires  explanation. 

Mr.  Dixon :  If  the  Coui  t  please,  I  believe  we  can 
refer  [3256]  to  the  re-cord — I  don't  know  just  what 
the  page  number  is  at  this  time — which  covers  ]\Ir. 
Kibre's  testimony  in  which,  as  I  recall  his  reply, 
he  stated  that  the  by-laws  were  taken  from  Local 
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33  and  used  by  Local  36.   And  I  think,  as  I  recall 
it,  I  asked  him  about  it  at  the  time  when  the  docu- 
ment was  put  in  evidence. 

Mr.  Margolis:  It  is  at  page  2688.  The  witness 
said  they  did  use  the  same  by-laws  that  Local  33 
uses.  The  by-laws  are  taken  out  of  the  published 
booklet  of  the  Local  33  constitution.  Then  the  wit- 
ness never  even  looked  at  it,  your  Honor.  It  was 
handed  to  me  and  I  offered  it  in  evidence. 

The  Court:  I  don't  know"  w^hether  he  looked  at 
it  or  not.  If  he  testitied  without  looking  at  it,  he  is 
the  witness. 

Mr.  Margolis:  We  are  offering  now,  your 
Honor—; — 

The  Court :     What  page  is  that  ? 

The  Clerk:     2688. 

(Transcript  handed  to  court.) 

Mr.  Margolis :  Your  Honor,  it  all  happened  very 
quickly  and  I  wasn't  familiar  with  the  document 
and  I  made  a  mistake. 

Mr.  Dixon:  I  think,  your  Honor,  that  I  may  be 
w^rong,  but  it  is  my  recollection  that  Mr.  Margolis 
did  read  from  the  bj-laws  in  reading  from  that 
document. 

The  Court:  No,  they  were  handed  to  him  sub- 
sequently. 

Ver}^  well.  Upon  your  representation  that  you 
were  unfamiliar  w4th  that  document  at  the  time  it 
was  handed  to  you,  the  objection  is  overruled. 

Mr.  Margolis :     The  record  shows  that  that  is  so. 
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The  Court:  The  witness  may  answer  the  ques- 
tion, and  the  question  is,  what  do  those  by-laws 
represent. 

Q.  (By  Mr.  Margolis)  :  By  "those  by-laws"  I 
am  referring  to  the  printed  documents. 

A.  You  want  to  know  what  these  by-laws  rep- 
resent ? 

Q.  The  printed  by-laws  attached  to  Exhibit  Y 
and  part  of  Exhibit  Y  at  the  present  time. 

A.  Well,  the  printed  by-laws  that  are  attached 
to  Exhibit  Y,  as  I  understand  it,  represent  the  ad- 
mission of  membership  into  Local  33.  However,  the 
constitution 

The  Court:  I  think  the  explanation  is  getting 
involved. 

Where  did  they  come  from? 

The  Witness:  I  don't  know,  your  Honor.  As  far 
as  we  are  concerned,  the  by-laws  of  Local  33  cer- 
tainly shouldn't  be  [3258]  attached  to  the  situation 
as  it  is  here. 

Q.  (By  Mr.  Margolis) :  Do  you  attach  part  of 
the  by-laws  and  constitution  of  Local  33  to  your 
by-laws  as  a  matter  of  practice? 

A.  No.  The  only  thing  that  we  attach  that  had 
anything  to  do  with  Local  33  at  all  was  the  parlia- 
mentary procedure,  which  is  generally  the  same. 
That  is  attached  thereto.  But  there  is  an  additional 
three  or  four  pages  that  shouldn't  be  there.  The 
part  that  we  had  attached  is  this  parliamentary  pro- 
cedure part,  which  is  usually  the  same  deal.  That 
was  attached. 
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The  Court:  What  do  you  mean  by  ''this  parlia- 
mentary procedure ' ' '? 

Mr.  Margolis:  If  your  Honor  please,  the  last 
three  pages  of  this  printed  document  are  entitled 
"Selected  Points  on  Parliamentary  Procedure." 

Q.  Is  that  the  part  you  customarily  attached  to 
your  own  by-laws? 

A.  That  is  the  part  we  had  attached  to  our  by- 
laws. Where  this  other  part  came  from,  I  don't 
know. 

Q.  And  you  do  use  the  Selected  Points  on  Par- 
liamentary Procedure  in  Local  33,  is  that  right? 

A.  Yes,  that  is  right.  That  is  the  part  that  should 
be  attached. 

Q.  Aside  from  that,  do  you  use  the  by-laws  of 
Local  33  [3259]  at  all?  A.     No. 

The  Court:  When  a  man  becomes  a  member,  do 
you  give  him  a  copy  of  that  whole  document  there? 

The  Witness:  We  give  him  a  copy  of  the  con- 
stitution if  he  desires  it. 

The  Court :  You  give  it  to  him  whether  he  asks 
for  it  or  not? 

The  Witness:  We  don't.  When  he -is  sworn  in 
we  don't  hand  him  a  copy  of  the  constitution,  but 
he  can  have  it  at  any  time  he  desires  M,vOr  he  can 
certainly  find  out  what  is  in  the  constitution  any 
time  he  asks.  However,  Local  33  did  .not  have  a 
booklet  printed,  the  constitution  prii^ted  in  booklet 
form.  We  are  a  little  short  of  money,  and  dt  takes 
a  lot  of  money  to  have  it  printed,  so  we  had  it 
mimeographed  and  if  a  person  asks  for  it  we  give 
it  to  him. 
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The  Court:  You  do  not  hand  it  to  him  with  the 
cards  ? 

The  Witness:  No,  sir.  We  don't  hand  it  to  him. 
As  far  as  the  obligation  of  membership  into  Local 
36  is  concerned,  that  is  taken  care  of  in  the  con- 
stitution itself. 

The  Court:  That  is,  in  the  mimeographed  por- 
tion? 

The  Witness:     Yes. 

The  Court:     Very  well. 

Mr.  Margolis :  We  have  no  objection  to  these  by- 
laws as  to  which  the  witness  has  identified  as  the 
by-laws  of  Local  [3260]  33  remaining  attached,  but 
we  are  not  offering  them  as  the  by-laws  of  Local  33. 

The  Court:  They  are  all  in  evidence  now,  and 
the  jury  has  heard  the  testimony,  so  when  they  come 
to  a  consideration  of  that  particular  portion  they 
can  give  consideration  to   it   that  they   believe   it 

should  have. 

*  *     * 

Cross-Examination 
By  Mr.  Dixon: 

Q.  Mr.  Zafran,  you  produced  this  document, 
did  you  not,  marked  Exhibit  Y,  pursuant  to  the  sub- 
poena served  upon  Local  36  to  produce  a  copy  of 
the  constitution  and  by-laws "? 

A.  I  don't  know  that  I  did  produce  one.  I  don't 
believe  I  had  one  at  the  time. 

Q.     Do  you  know  who  produced  this  document? 

*  *     * 

The  Witness:     No. 
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Q.  (By  Mr.  Dixon)  :  Do  you  know  whether  it 
was  produced  pursuant  to  the  subpoena  served  upon 
Local  36  to  produce  the  charter  and  by-laws  or 
co?)zies  thereof  if  the  originals  are  not  available  of 
Local  36  or  the  International  Fishermen  &  Allied 
Workers  of  America? 

A.  I  don't  know  when  they  were  produced,  but 
I  believe  that  there  had  been  some  question  as  to 
whether  or  not  they  should  be  produced,  but  when 
they  were  produced  or  who  produced  them,  I  don't 
know. 

Q.  So  that  you  have  no  knowledge  of  how 
this A.     No,  I  do  not. 

Q.     portion  of  Exhibit  Y 

The  Court:     He  just  answered  that.    You  asked 

him  that  twice. 

*     *     * 

HARRY  A.  McKITTRICK 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  tirst  duly  sworn,  was  examined 

and  testified  as  follows: 

»     *     * 

Direct  Examination 
By  Mr.  Margolis : 

Q.  Mr.  McKittrick,  you  are  a  defendant  in  this 
case?  A.     Yes,  sir. 

Q.  Are  you  a  member  of  Local  36? 

A.  Yes,  sir. 

Q,  How  long  have  you  been  a  member? 

A.  Since  April  22,  1943.  [3263] 


1748  Local  36,  Int'l  Fishermen  cmd 

(Testimony  of  Harry  A.  McKittrick.) 

Q.     Was  that  Avhen  the  local  was  established? 

A.     About    a   month   before    that    they    actually 
started. 

Q.     Are  you  an  officer  of  that  Local  or  an  em- 
ployee of  that  local?  A.     I  am  an  employee. 

Q.     Working  in  what  capacity? 

A.     As  business  agent. 

Q.     Located  where? 

A.     At  present  at  Santa  Monica. 

Q.     How  long  have  you  held  that  position? 

A.     Since  February,  1945. 

Q.     Were  you  an  employee  of  the  local  prior  to 
that  time?  A.     Yes,  sir. 

Q.     In  what  capacity  and  where? 

A.     As  business  agent  at  Newport. 

Q.     For  how  long?  A.     April  22,  1943. 

Q.  Is  that  when  you  became  an  employee  of  the 
local? 

A.  I  was  hired  by  the  executive  board  at  that 
time. 

Q.  Prioi'  to  that  time  had  you  been  a  commercial 
fisherman?  A.     Yes,  sir. 

Q.  When  did  you  start  fishing  as  a  commercial 
fisherman.  A.     1936. 

Q.  And  did  you  fish  continuously  from  1936  to 
1943?  A.     Yes,  sir. 

Q.  During  the  period  that  you  were  a  -commer- 
cial fisherman  have  you  ever  owned  a  boat? 

A.     No,  sir. 

Q.  During  the  period  that  you  were  a  com- 
mercial fisherman  did  you  ever  own  any  interest 
in  a  boat  ?  A.     No,  sir. 
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Q.  During  the  period  that  you  were  a  com- 
mercial fisherman  did  you  at  all  times  work  on 
boats  on  a  share  basis? 

A.     (Pause)  :     Yes,  sir. 

Q.  Is  there  any  question  about  that  in  your 
mind? 

Mr.   Rubin:     The  question  has  been  asked  and 

answered,  if  your  Honor  please. 

The  Court :     The  witness  hesitated. 

*     *     * 

The  Witness:  I  hesitated  a  minute  ago  due  to 
the  fact  that  I  was  in  charge  of  a  live  bait  receiving 
barge  for  two  years  that  was  operated  by  Fellows 
&  Stewart.  I  wasn't  actually  fishing  during  that  pe- 
riod, and  I  hesitated  to  recollect  how  I  was  paid,  but 
I  was  paid  a  share  the  same  as  a  boat  or  a  fisher- 
man on  a  boat.  [3265] 

Q.     (By  Mr.  Margolis)  :     Was  that  a  bait  barge  ? 

A.     A  live  bait  barge. 

Q.     You  were  in  charge  of  that  barge? 

A.     Yes,  sir. 

Q.  You  weren't  actually  going  fishing  at  that 
time  but  there  were  others  who  were  fishing  on  that 
barge?  A.     Yes,  sir. 

Q.  Do  you  know  approxiamtely  what  percentage 
of  the  fishermen  in  the  union  in  Newport  Beach 
owned  their  own  boats? 

Mr.  Rubin:  That  may  be  answ^ered  yes  or  no, 
may  it  please  the  Court. 

The  Witness:     Yes. 
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Q.     (By  Mr.  Margolis)  :     What  percentag( 

*     *     * 


■e? 


The  Witness:  I  actually  made  a  record  at  New- 
port in  1945  of  all  the  boats  fishing  there  and  to  the 
best  of  my  recollection  I  believe  there  was  65  per 
cent  of  the  fishermen  [3266]  that  were  workers  or 
crew  men  and  35  per  cent  were  boat  owners. 

Q.     (By  Mr.  Margolis) :     The  boat  owners  were 

also  workers  and  crew  members?  A.     Yes,  sir. 

*  *     * 

My.  Dixon :     Pardon  me.    May  I  inquire,  is  that 

the  union,  Mr.  McKittrick? 

*  *     * 

Q.  (By  Mr.  Margolis)  :  The  question  Mr. 
Dixon  asked  you  was  whether  that  was  a  survey  of 
union  boats  or  of  all  boats.  A.     Of  all  boats. 

The  Court:  It  is  immaterial.  The  jury  is  in- 
structed to  disregard  it.  The  only  defendants  here 
are  the  union  and  the  named  defendants. 

Q.     (By  Mr.  Margolis)  :     Do  you  know  what  the 

situation  was  with  regard  to  the  union? 

*  *     * 

The  Witness:     No.  [3267] 

Q.  (By  Mr.  Margolis)  :  What  percentage  of 
the  fishermen  in  Newport  Beach  belong  to  the  union 
and  what  percentage  did  not  at  that  time? 

A,  95  per  cent  belonged  to  the  imion,  5  per  cent 
didn't  belong  of  the  commercial  fishermen. 

^Ir.  Margolis:  I  submit,  your  Honor,  in  view 
of  that  statement  that  the  figures  are  not  far  off 
undei*  vour  Honor's  instruction. 
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The  Court:     Do  you  move  to  re-admit  it? 
Mr.  Margolis:     I  move  to  re-admit  it. 

The  Court :     Motion  granted. 

*  *     * 

Q.  Are  you  familiar  with  the  efforts  since  1936 
of  fresh  market  fishermen  to  procure  contracts  with 

the  dealers? 

*  *     * 

A.     Yes. 

*  *     * 

Your  first  knowledge  of  the  industry  in  connec- 
tion with  it  was  in  1936,  is  that  right? 

A.     That's  right. 

Q.  Starting  in  with  that  time,  when  is  the  first 
instance  that  you  know  of  when  fishermen  made  an 
attempt  to  procure  contracts  covering  fresh  market 
fish  in  the  Southern  California  area? 

Mr.  Eubin :  Just  a  moment.  That  is  objected  to, 
if  your  Honor  please,  as  being  immaterial  and  re- 
mote. 

The  Court :     Let  me  hear  it  again. 

(The  question  was  read  by  the  reporter.) 

The  Court :  You  mean  the  price  of  fresh  market 
fish? 

Mr.  Margolis:  Contracts  generally.  I  will  get  to 
what  kind  of  contract.  This  is  a  preliminary  foun- 
dation question. 

The  Court:  As  a  preliminary  question  it  is  ad- 
missible.   The  objection  is  overruled. 

The  Witness :     May  I  answer  ? 
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The  Court:  Yes,  you  may  answer.  And  that  is 
the  date  [3269]  A.     1937. 

Q.  (By  Mr.  Margolis) :  Where  was  the  con- 
tract presented?  Which  one  of  the  ports,  I  mean 
hy  that. 

Mr.  Rubin:  We  object  on  the  ground  it  is  com- 
pletely remote  to  the  issues  of  this  case,  and  im- 
material. 

The  Court:  I  can't  see  the  materiality  of  it, 
counsel.    The  objection  is  sustained. 

Mr.  Margolis:     I  don't  want  to 

The  Court:     Objection  sustained,  counsel. 

Mr.  Margolis:  Your  Honor,  I  was  going  to  talk 
about  something  else.  I  intended  to  carry  this  mat- 
ter  

The  Court:     Do  you  mean  talk  about  a  recess? 

Mr.  Margolis:     That  is  all  right,  your  Honor. 

The  Court:     Go  ahead. 

Mr.  Margolis:  I  intend  to  carry  it  on  right  up 
to  date.  I  didn't  know  from  your  Honor's  ruling  if 
it  was  on  the  basis  of  remoteness. 

The  Court:     I  think  it  is  remote. 

Mr.  Margolis:  The  reason  I  started  there  was 
that  the  previous  evidence  had  been  admitted  going 
back  to  1934,  and  I  assumed  if  that  wasn't  too  re- 
mote that  the  1936  testimony  wasn't  either.  How- 
ever  

The  Court:  The  objection  is  sustained.  It  is 
remote.   Let's  get  on. 

Q.  (By  Mr.  Margolis)  :  When  was  the  next 
time  that  you    [3270]   know — I   am   trying  to   get 
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some  guidance,  but  if  I  have  to  ask  him  this  way, 
I  will.    When  is  the  next  time  that  you  know  of 
when  a  contract — withdraw  that. 

When  was  the  next  time  that  the  fresh  market 
fishermen  made  an  attempt  to  secure  contracts  in 
the  Southern  California  area,  to  your  knowledge*? 

A.     You  said  fresh  market? 

Q.     Yes. 

A.  May  I  ask  if  the  previous  question  that  I 
answered  was  also  that  pertaining  to  fresh  market? 

Q.    Yes. 

A.  Well,  I  was  wrong.  I  thought  you  said  "con- 
tract." 

Q.  I  did  say  "contract,"  but  with  regard  to 
fresh  market  fish. 

A.  It  wasn't  with  the  fresh  market.  It  was  at 
Newport  with  the  canneries. 

Q.  Now,  will  you  answer,  then,  my  question  with 
regard  to  fresh  market  fish  ?  When  is  the  first  time 
that  you  ever  attempted  to  obtain  a  contract? 

A.     1943  or  1944  with  fresh  market  dealers. 

Q.     And  where  was  that  attempt  made  ? 

A.     Santa  Monica  and  San  Pedro. 

Q.     Do  you  know  of  a  previous  attempt  being 

made  in  Newport  Beach? 

»     *     * 

A.     No. 

*     *     * 

Q.  (By  Mr.  Margolis)  :  Those  are  the  contracts 
concerning  which  there  has  been  testimony,  Mr. 
McKittrick,  concerning  which  Mr.  Kibre  and  Mr. 
Zafran  testified,  is  that  right?  A.    Yes,  sir. 
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Q.  As  an  official  of  the  union  would  you  tell  us 
something:  about  vour  duties  and  vour  functions? 
What,  generally,  have  been  your  duties  and  func- 
tions as  an  officer  of  the  union? 

A.     I  am  afraid  it  will  be  objected  to. 

Q.     Well,  that  shouldn't  bother  you. 

A.     Well,  here  goes.  If  I  make  a  speech,  stop  me. 

Mr.  Rubin:  Before  you  start,  may  we  confine 
this — I  am  not  objecting  at  this  time,  but  may  we 
confine  this  to  what  he  did,  not  what  his  duties  were 
supposed  to  be?  We  might  not  have  too  many  ob- 
jections if  he  testified  as  to  what  he  did. 

Q.  (By  Mr.  Margolis)  :  I  will  confine  it  for 
the  present  as  to  what  you  did  as  an  employee  of 
the  union,  what  you  had  done. 

A.  I  had  hardly  taken  office  after  being  hired 
before  I  was  called  on  to  take  up  subjects  with  the 
OPA,  with  \\iQ  [3272]  Army  and  Navy,  Coast 
Guard,  Western  Sea  Defense  Conference,  in  refer- 
ence to  restrictions  that  were  placed  on  the  fishing- 
industry  by  these  various  organizations  and  rulings 
of  the  OPA,  and  troubles  with  the  dealers  in  viola- 
ting the  understanding  that  we  had  on  prices  that 
they  would  pay  us.  With  the  OPA  we  held  several 
conferences  in  Los  Angeles  on  barracuda  and  alba- 
core,  which  we  felt  we  had  been  treated  unjustly  on. 

*     *     * 

A.  (Continuing)  The  dealers  participated  and 
all  other  government  agencies,  because  we  were  in 
a  war  at  that  time,  and  our  organization  had  been 
mainly  formulated  to 
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Mr.  Rubin:  Just  a  moment,  if  your  Honor 
please,  we  were  going  to  confine  this  to  what  Mr. 

McKittrick  did. 

»     *     * 

The  Court :  By  the  way,  you  say  you  were  hired 
as  business  agent? 

The  Witness:     Yes. 

The  Court:     Who  hired  you? 

The  Witness:  Executive  Board  of  Local  36  at 
Newport  Beach. 

The  Court:  Who  is  that?  Executive  Board  is 
just  a  [3273]  name.  Were  there  people  there? 

The  Witness:     They  were  elected,  fishermen. 

The  Court:     Who  were  they? 

The  Witness:     By  name? 

The  Court:     Yes. 

Mr.  Margolis:  How  many  were  there,  first  of 
all? 

The  Witness:     Fifteen. 

The  Court:     Well,  do  you  know  any  of  them? 

The  Witness:  All  of  them.  Johnny  Norek,  Mal- 
colm Stewart,  Charlie  Wallace,  Earl  Bowers,  Mel 
Butts,  Keith  Rima,  Jess  Furrow.  Do  you  wish  any 
more  ? 

The  Court:  I  don't  know.  I  am  just  asking  you 
who  they  were. 

The  Witness:  They  were  actual  fishermen  who 
had  been  elected  by  the  membership  to  act  as  ex- 
cutive  board  and  management  committee  for  the 
union. 
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The  Court:  I  see.  Who  was  your  immediate 
superior?  Who  did  you  take  orders  from? 

The  Witness:  The  executive  board,  those  mem- 
bers. 

The  Court:  You  had  to  convene  them  every 
time? 

The  Witness:  They  meet  once  a  week  or  on  call. 
They  had  a  regular  procedure  which  is  stated  in 
the  by-laws  and  constitution  as  to  when  they  meet. 

The  Court :  Did  you  have  any  dealings  with  Mr. 
Zafran? 

The  Witness:  Mr.  Zafran  was  working  for  the 
California  [3274]  Curing  &  Packing  Company  at 
that  time.  He  wasn't  with  us. 

The  Court:  In  the  union  organization,  when 
you  want  to  get  some  orders  who  do  you  go  to?  Do 
you  go  to  the  secretary  or  somebod}-  like  that,  or 
do  you  have  to  call  the  whole  board  together  when 
you  want  to  know  what  to  do? 

The  Witness:  I  am  actually  the  only  ofificer, 
outside  of  this  girl,  in  the  office,  but  I  can  take  no 
actual  positive  action,  steps  to  do  anything  on  my 
own  initiative  without  the  authority  of  that  execu- 
tive board. 

The  Court:     That  is  for  Local  36? 

The   Witness :     Yes. 

The  Court:     You  are  the  business  agent? 

The  Witness:     At  that  time,  1943  to  1945. 

The  Court:  I  see.  Now  we  get  back  to  the  busi- 
ness of  what  you  were  doing. 
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Q.  (By  Mr.  Margolis)  :  You  are  still  a  business 
agent,   aren't  you?  A.     Yes. 

Q.  But  your  activities  are  limited  to  one  port, 
is  that  [3275]  right?  A.     Two  ports. 

Q.     What  are  those  two? 

A.  Originally  Newport,  I  had  authorization  to 
assist  the  fishermen  at  Santa  Monica  and  put  in  a 
sub-unit  there,  which  I  did  in  1944;  then  in  '45  I 
transferred  from  Newport  to  Santa  Monica  and 
got  authorization  to  endeavor  to  organize  the  fisher- 
men at  Redondo  and  Santa  Barbara. 

Q.  Do  you  still  take  orders  from  the  executive 
board?  A.     Yes. 

Q.     Go  on  with  what  you  do. 

A.  I  found  at  Newport  that  the  dealers  com- 
plained that  they  couldn't  buy  any  fish  due  to  the 
fact  that  they  didn't  have  any  boxes  to  put  those 
fish  in  and  they  had  no  place  to  store  them,  there 
wasn't  a  dealer  in  Newport  that  had  even  an  ico 
box,  so  we  had  to  do  something  about  it,  and  I  come 
into  Los  Angeles  to  the  priority  boards  and  met  Mr. 
Squires,  the  chief  of  that  department,  Mr.  George 
Roberts,  the  labor  relations  representative,  and  they 
put  me  in  contact  with  the  lumber  association  at  San 
Francisco  in  an  endeavor  to  get  shucks  so  that  we 
could  built  boxes.  The  priority  boards  granted  us 
a  priority  to  get  that.  Shortly  later  we  got  sufficient 
material  to  get  the  boxes,  and  they  subsequently 
were  built.  That  permitted  us  to  deliver  more  fish, 
but  at  one  time  we  had  our  boats  come  in  loaded 
with  fish,  and  the  [3276]  dealers  couldn't  buy  them 
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or  wouldn't,  and  the  fish  lay  on  the  boats  and  had 
to  be  re-ieed,  or  they  would  have  spoiled.  And  that 
period  lasted  for  about  a  week's  time.  During  that 
time  the  boats  were  unable  to  go  fishing  because 
tliey  had  a  load  waiting  to  be  able  to  sell  it,  and 
the  excuse  was  that  the  market  was  glutted  and 
they  couldn't  get  boxes  and  they  couldn't  get  stor- 
age space.  So  I  wrote  a  letter  to  the  Pacific  Ice 
Association  at  Frisco  and  got  a  list  of  the  ice  com- 
panies in  the  vicinity  of  Newport  and  Los  Angeles 
who  were  in  a  position  to  take  cold  storage — had 
cold  storage  and  would  be  able  to  take  fish.  On 
inquiry  I  found  it  was  impossible  to  get  any  space 
allocated  as  the  various  dealers  at  San  Pedro  and 
in  Los  xlngeles  had  most  of  the  space  contracted 
for  on  a  yearly  basis.  One  of  the  witnesses  here, 
the  Union  Ice  Company 

Q.     Don't  tell  us  about  the  witnesses.  Go  ahead. 

A.  I  approached  the  Union  Ice  Company  in 
Wilmington.  They  told  me 

The  Court:     AVhen  was  this? 

The  Witness :  In  1944  and  '45.  And  they  told  me 
they  had  300  or  a  ton  of  space  or  over  but  it  was 
all  under  contract  to  Los  Angeles  and  San  Pedro 
dealers  and  they  couldn't  take  on  any  more  inde- 
I^endent  or  outside  parties  for  the  storage  of  any 
fish,  so  we  had  to  do  something  about  that,  and  I 
contacted  one  of  the  most  responsible  dealers  in 
L.  A.,  and  through  his  [3277]  help  and  our  secre- 
tary Mr.  Kibre  we  arranged  with  the  ice  company 
at  Newport  that  they  would  build  their  own  storage 
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and  put  in  a  sharp  freeze  plant.  Mr.  Reed,  the 
owner,  finally  did  so,  but  it  took  over  a  year's  time 
to  accomplish  that,  and  we  virtually  lost  that  extra 
fish  which  we  could  have  delivered  had  we  been 
able  to  accomplish  that  speedily  enough. 

Q.  (By  Mr.  Margolis) :  During  this  period 
were  any  arrangements  made  for  the  delivery  di- 
rectly to  Los  Angeles  of  fish  which  the  Newport 
dealers  would  not  buy?  A.     Yes. 

Q.     Tell  us  what  you  did  in  that  regard? 

A.  The  boys  came  in  one  day  and  were  told  that 
they  couldn't  deliver  any  fish  the  next  day,  so  they 
came  over  to  the  office  and  told  me  about  it,  and  I 
investigated  and  found  that  the  dealers  said  that 
the  market  was  flooded,  that  they  couldn't  handle 
any  more,  so  they  were  going  to  have  to  lay  the 
boys  ofl  for  a  few  days.  I  contacted  the  Paladini 
Company  in  L.  A.,  and  Mr.Puccinelli,  their  mana- 
ger, gave  me  orders  to  go  ahead  and  buy  all  the  fish 
that  I  could  and  he  would  send  his  trucks  down  and 
take  it  all  to  Los  Angeles,  which  I  did.  And  that 
continued  for  approximately  five  or  six  days, 
when  the  dealers  in  Newport  decided  that  they 
then  could  take  fish  again  and  told  our  boys  to  go 
ahead.  At  another  time  they  had  posted  notices  that 
they  would  take  no  fish.  We  called  an  indignation 
meeting  of  the  fishermen,  [3278]  held  it  out  in  the 
open  air,  and  had  about  three  hundred  fishermen 
present.  They  appointed  a  committee,  of  who  I 
was  one,  and  I  suggested  we  go  and  see  the  can- 
neries. We  went  to  the  Golden  State  Camiery  in 
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Long  Beach  and  he  agreed  to  take  all  the  barra- 
cuda that  we  could  catch,  providing  we  would  de- 
liver it  at  the  cannery  in  Newport,  which  was  as- 
sociated with  him.  He  made  us  a  price  of  7  cents  a 
pound,  when  we  were  asking  for  10  from  the  whole- 
sale fresh  dealers,  but  he  told  us,  '^Remember,  you 
can  deliver  to  us  seven  days  a  week,  whereas  you 
can  only  deliver  four  days  to  the  fresh  dealers. 
They  don't  want  much  fresh  fish  on  Friday,  they 
don't  take  any  fish  on  Saturdays  or  Sundays,  and 
if  you  got  7  cents  for  round  fish,  that  is  actually 
a  better  price  than  10  cents  for  cleaned  fish,"  which 
was  what  the  Newport  dealers  had  been  paying. 
Saturday  they  told  us,  the  boys  there,  they  could  go 
fishing.  Some  of  them  asked.  "How  much  are  you 
going  to  pay?" 

"Oh,  a  nickel  or  six  cents." 

"Well,  I  will  be  in  tomorrow." 

The  Court:     Wlien  was  this? 

The  Witness :     That  was  in  1944. 

The  Court:     Still  1944? 

The  Witness :     Yes,  sir. 

The  Court:      All  right. 

The  Witness :  When  they  came  in  they  all  passed 
up  the  fresh  fish  dealers  and  went  to  the  end  of 
the  slip  where  the  cannery  was  located,  and  we  un- 
loaded approximately  35  tons  of  fish. 

That  was  transported  to  Long  Beach  and  sub- 
sequently processed  and  put  in  cans. 
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When  tlie  boys  came  by  the  dealers'  places  of 
business  they  were  told,  or  asked,  *'What  did  you  do 
with  your  fish?" 

Mr.  Rubin:  Now  just  a  moment.  If  your  Honor 
please,  we  are  going  to  object  to  an}^  further  testi- 
mony. I  think  we  have  gone  far  enough. 

The  Court:     Yes.  I  think  it  is  a  little  discursive. 


Cross-Examination 
By  Mr.  Dixon: 

Q.  Mr.  McKittrick,  I  believe  you  testified  on 
direct  examination  to  some  conversation  with  an 
ice  company  at  Newport  to  build  an  ice  plant  for 
the  storage  of  fish  at  Newport?  A.     I  did. 

Q.  With  what  company  were  those  conversations 
had?  A.     Newport   Ice   Company. 

Q.     Did  they  ever  build  a  plant  there  at  Newport  ? 

A.     They  did. 

Q.  Now  it  is  a  fact,  it  is  not,  that  Local  36  does 
not  own,  lease  or  operate  any  ice  plant  or  storage 

plant  for  fish?  A.     That  is  correct. 

*     *     * 

Mr.  Margolis :  If  your  Honor  please,  at  this 
time,  subject  to  the  one  request  that  we  have  just 
made,  the  defendants  [3282]  rest. 

The  Court:     Rebuttal? 

Mr.  Rubin :     Mr.  Whitmarsh. 
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ROBERT  L.  WHITMARSH 

called  as  a  witness  by  and  in  behalf  of  the  govern- 
ment in  rebuttal,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 


Direct  Examination 
By  Mr.  Rubin: 

Q.  Mr.  Whitmarsh,  what  is  your  business  or 
occupation  ? 

A.  I  am  a  Special  Agent  of  the  Federal  Bureau 
of  Investigation. 

Q.     And  you  are  a  trained  accountant,  are  you? 

A.     That  is  right. 

Q.  With  reference  to  Government's  Exhibits 
Nos.  42,  43,  44,  45,  46 [3283] 

Q.  With  reference  to  Government's  Exhibit's 
42,  43,  434,  45,  46  and  42-B,  43-A,  43-B,  44-A, 
44-B,  and  45-A,  have  you  made  an  examination  of 
those  exhibits  for  the  purpose  of  abstracting  cer- 
tain i}iformation  contained  thereon? 

A.     I  have. 

The  Court:  Just  a  moment.  Let's  identify  them 
more  than  by  the  number.    Has  the  Clerk  them? 

Mr.  Rubin :  They  are  these  large  boxes  and  ledg- 
ers, if  your  Honor  please.  I  think  they  would  be 
more  readily  available  by  describing  them  from  the 
Clerk's  minutes.  They  are  the  boxes  and  the 
ledgers. 

The  Court:  Will  you  move  them  around,  Mr. 
Bailiff,  and  pile  them  on  the  Clerk's  desk  so  that 
we  can  see  what  you  are  talking  about? 
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Now  43,  43,  44,  45  and  46  are  the  boxes'? 

Mr.  Rubin:     That  is  correct,  your  Honor  please. 

The  Court:     Of  cards? 

Mr.  Rubin:     That  is  right. 

The  Court:  And  the  others  are  the  ledgers,  the 
books  which  have  been  identified  as  membership 
cards  and  ledgers  of  Local  36,  is  that  correct? 

Mr.  Rubin:  That  is  correct.  No.  46,  I  believe, 
however,  is  the  ledger  account  of  Redondo  Beach, 
I  think  that  is  the  only  one  that  doesn't  carry  an 
alphabetical  initial. 

Q.  Now  what  is  the  general  nature  of  the  ex- 
hibits [3284]  that  you  have  just  referred  to  as  be- 
ing those  from  which  you  abstracted  this  informa- 
tion ? 

A.  They  are  the  application  cards  filled  out  by 
applicants  applying  for  membership  in  this  local. 

Q.  And  those  exhibits  that  bear  an  initial  fol- 
lowing them,  what  generally  are  those  exhibits'? 

A.  Those  are  the  current  membership  books  of 
the  local. 

Q.  Now  will  you  state  to  the  Court  and  jury  the 
nature  of  the  first  examination  that  3^ou  made  of 
the  information  contained  only  in  the  application 
cards  1 

A.  I  made  an  examination  of  the  application 
cards  and  I  was  interested  in  this  first  examination 
in  the  information  contained  in  these  cards  concern- 
ing the  employment  of  the  individual  who  made  out 
the  card.  That  is,  whether  or  not  he  stated  on  this 
application    card    whether    he    was    self-employed, 
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whether  he  owned  his  own  boat,  or  whether  he  was 
employed  by  someone  else,  or  whether  or  not  he 
made  any  statement  whatsoever  in  that  regard. 

Q.  And  calling  your  attention  to  Government's 
Exhibit  No.  58  for  identification,  I  will  ask  you  to 
state  what  was  the  gross  total  of  the  application 
cards  which  you  examined. 

A.     I  examined  1561  cards. 

Q.  And  is  that  the  total  of  the  cards  which  are 
now  in  evidence? 

A.     That  is  correct.  [3285] 

Q.  Now  did  all  of  those  cards  have  informa- 
tion from  your  examination  appearing  thereon  as 
to  whether  or  not  they  were  initiated  members  of 
Local  36? 

A.     Not  all  of  them. 

Q.  Did  you  thereafter  examine  the  cards  for  the 
purpose  of  selecting  those  which  on  their  face  ap- 
peared to  be  such  initiated  members? 

A.     I  did. 

*  *     * 

The  Court:  Do  you  have  several  summaries 
there  ? 

*  *     * 

The  Court:     What  are  they? 
The  Clerk:     58,  59,  60  and  61. 

(Documents  referred  to  were  marked  Gov- 
ernment's Exhibits  Nos  58,  59,  60  and  61  re- 
spectively for  identification.)   [3286] 

Q.  Calling  your  attention  to  Government's  Ex- 
hibit 59,  what  is  that  a  summary  of  ? 
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A.  Going  through  these  cards  I  found  that  of 
the  1561,  only  1121  ajjplicants  made  definite  state- 
ments as  to  whether  they  were  self-employed,  owned 
their  own  boat  or  were  employed  by  another  person. 

Q.  Now  that  is  as  to  the  total  number  of  cards, 
whether  they  appeared  to  be  initiated  or  not  *? 

A.     That  is  correct. 

Q.  Now  calling  your  attention  to  Government's 
Exhibit  No.  60,  will  you  state  generally  what  infor- 
mation is  contained  in  that  summary  ? 

A.  After  analyzing  and  going  through  the  total 
number  of  cards,  1561,  I  then  tried  to  determine 
how  many  of  these  cards  on  the  face  of  the  card  in- 
dicated that  the  individual  had  been  initiated  into 
the  local. 

Q.  Now  with  respect — just  one  moment — with 
respect  to  that  determination,  what  factors  did  you 
take  into  consideration? 

A.  With  respect  to  that  determination  I  noted 
those  cards  contained  information  on  the  face  of 
them  that  the  person  was  initiated.  If  it  said  ini- 
tiated and  the  date  and  the  initiation  amount  was 
indicated  on  the  card,  I  then  assumed  that  that  per- 
son had  been  initiated  into  the  local.  [3287] 

If  no  such  information  appeared  on  the  face  of 
the  card  I  then  checked  the  local  membership  list  of 
the  local  to  determine  whether  or  not  that  member 
was  a  member  of  the  local. 

From  this  I  found  out  that  1306  of  the  original 
1561  applicants  were  initiated  into  the  local.  [3288] 
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Q.  Now,  with  respect  to  those  that  you  deter- 
mined were  actually  initiated  into  the  Local,  would 
you  state  to  the  court  and  jury  the  nature  of  the  in- 
formation that  you  abstracted  from  those  cards  and 
summarized  in  Grovernment's  Exhibit  GO? 

A.  From  this  1306  cards  I  took  information  from 
those  cards  containing  statements  as  to  their  em- 
ployment of  these  particular  applicants,  I  noted 
that  460  of  this  1306  stated  that  they  were  self-em- 
ployed. 

Q.     What  percentage  is  that  of  the  total  1306*? 

A.  35-2/10  per  cent.  I  then  noted  that  80  of 
these  1306  applicants  stated  that  they  either  owned 
their  own  boat  or  were  a  co-owner  of  the  boat.  And 
this  80  is  6-1/10  per  cent  of  the  1306  figure.  The 
total  number  of  applicants  stating  that  they  either 
owned  their  own  boat  or  were  self-employed  was  540 
out  of  the  1306,  or  a  percentage  of  41-3/10  per  cent. 
I  then  noted  that  the  total  number  of  individuals 
applying  for  membership  out  of  this  1306,  439 
sta'ed  that  they  were  employed  by  others. 

Q.  Mr.  Whitmarsh,  in  connection  with  that  state- 
ment they  were  employed  by  others,  what  was  the 
nature  of  the  information  that  was  contained  on 
the  application  card? 

A.  On  the  back  of  the  application  card  there  ap- 
peared a  question  as  to  employment,  "Employed 
by,"  and  this  number  439  indicated  employment  by 
some  other  person  by  putting  in  the  other  person's 
name.  [3289] 
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Q.     Was  another  name  inserted? 

A.    At  that  point,  yes. 

Q.    All  right. 

A.  This  439  who  stated  they  were  employed  by 
others  is  a  percentage  of  33-6/10  per  cent  of  the 
1306.  I  noted  also,  of  this  1306,  239  applicants  stated 
that  they  were  employed,  but  gave  no  indication 
as  to  whether  they  were  employed  by  themselves  or 
by  someone  else. 

Q.  What  would  be  the  nature  of  the  information 
in  the  employment  blank  with  respect  to  that  item  ? 

A.  After  the  question  "Employed"  they  would 
merely  state  ''Yes,"  which  would  indicate  they  were 
employed,  but  they  gave  no  indication  as  to  whether 
they  were  employed  by  themselves  or  by  some  other 
person.  This  239  who  gave  no  indication  as  to  em- 
ployed by  themselves  or  others  is  18-3/10  per  cent  of 
the  1306.  There  was  another  group  of  applicants 
who  gave  no  information  at  all  concerning  employ- 
ment. 43  applicants  fall  into  this  group  giving  no 
information  at  all,  which  is  a  percentage  of  3-3/10 
per  cent  of  the  1306.  Another  group  of  29  stated 
they  were  not  employed.  This  is  2-2/10  per  cent  of 
the  1306.  14  of  these  applicants  made  no  statement 
as  to  whether  they  were  employed  by  themselves  or 
by  some  one  else,  but  they  gave  a  type  of  work  which 
would  indicate  that  they  were  employed  by  others. 

Q.     Such  as  what?  [3290] 

A.  Such  as  a  deck-hand  or  a  cook  or  some  type 
of  employment  there  that  would  indicate  employ- 
ment by  others  not  an  owner  of  a  boat  or  self-em- 
ployed.  This  is  1-1/10  per  cent  of  the  1306. 
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I  also  noted  that  two  of  the  applicants  out  of  the 
1306  stated  that  they  were  fishing  on  shares,  which 
is  2/10  of  one  per  cent  of  the  total  count  of  1306. 

Q.  As  I  imderstand,  Mr.  Wliitmarsh,  Govern- 
ment's Exhibit  No.  60  representing  a  total  of  appli- 
cation cards  of  1306  include  those  who  gave  earlier 
no  information  of  how  they  were  employer,  or  what 
else? 

A.  This  summary  60  is  the  complete  information 
given  by  the  1306  as  to  their  employment,  whether 
they  were  self-employed,  whether  they  owned  their 
own  boat,  whether  they  were  employed  by  others,  or 
whether  they  merely  stated  they  were  employed  and 
gave  no  indication  as  to  whether  it  was  by  self  or 
others,  or  gave  no  information  at  all  concerning  em- 
ployment, whether  they  stated  they  were  not  em- 
ployed or  made  no  statement  as  to  whether  they  were 
employed  but  gave  a  type  of  work  which  would  in- 
dicate that  they  were  employed  by  others,  and  also 
the  two  who  stated  they  were  fishing  on  shares. 

Q.  All  right.  Calling  your  attention  to  Govern- 
ment's Exhibit,  for  identilcation,  No.  61,  I  will  ask 
you  how  many  cards  were  examined  from  which  that 
summary  was  prepared.  [3291] 

A.  This  summary  was  prepared  from  the 
one 

Q.     How  many  cards  were  examined? 

A.     993. 

Q.     What  did  that  total  represent? 

A.  This  represented,  this  993  figure  represents 
the  number  of  the  1306  which  I  previously  broke 
dovTn 
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Q.  Just  a  moment.  That  1306  were  those  that  in- 
dicated they  were  members? 

A.  That  is  correct.  This  993  is  the  number  of 
the  1306  making  definite  statements  as  to  whether 
they  were  self-employed,  owner  or  co-owner  of  a 
boat,  or  were  employed  by  others,  or  made  a  state- 
ment as  to  their  employment  which  would  indicate 
that  they  were  employed  by  others. 

Q.  So  that  the  1306  percentages  and  nimibers  in- 
clude those  that  make  no  definite  statement  and  the 
993  are  those  which  do  actually  make  some  state- 
ment on  the  membership  cards  ? 

A.     That  is  correct. 

Q.  And  it  appears  therefrom  that  they  were  duly 
initiated  as  members,  is  that  correct? 

A.     That  is  correct. 

Q.     All  right.   What  did  that  summary  mdicate? 

A.  Of  the  993,  460  applicants  stated  that  they 
were  employed  by  self  or  self-employed.  This  is 
46-3/10  per  cent  of  the  993.  80  of  these  applicants 
stated  that  they  either  own  their  own  boat  or  were 
the  co-owner  of  a  boat.  This  is  [3292]  8-1/10  per 
cent,  or  a  total  of  540  applicants  stating  either  that 
they  own  their  own  boat  or  were  employed  by  them- 
selves, were  self-employed. 

Q.     What  percentage  is  that  ? 

A.     This  is  54-4/10  per  cent  of  the  993  figure. 

The  Court:  993  is  the  total  of  all  of  the  1306 
cards  from  which  any  information  was  available 
concerning  their  emploj^nent,  as  I  understand  your 
statement  ? 
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The  Witness :  Yes,  the  cards  on  which  the  appli- 
cant made  a  definite  statement 

The  Court :  On  which  there  was  any  information 
from  which  you  could  deduct  that  they  were  em- 
ployed or  not  employed,  stated  that  they  were  em- 
ployed or  not  employed  ? 

The  Witness :     Yes. 

The  Court :     The  rest  of  them  had  nothing  on  it  *? 

The  Witness:  Yes,  some  of  them  had  no  infor- 
mation at  all. 

The  Court :     All  right. 

Q.  (By  Mr.  Rubin)  :  Wliat  is  the  other  infor- 
mation contained  on  61  ? 

A.  I  found  that  439  out  of  the  993  stated  on  the 
application  cards  that  they  were  employed  by  others. 

Q.  In  that  connection  what  information  was  con- 
tained on  the  cards  to  the  effect  that  they  were  em- 
ployed by  others'? 

A.  "Employed  by"  is  one  of  the  questions  on 
the  application  [3293]  card,  and  they  would  write 
the  name  of  a  person  following  this  question.  This 
439  who  stated  they  were  employed  by  others  is 
44-2/10  per  cent  of  the  993.  14  of  the  993  applicants 
I  found  made  no  statement  as  to  whether  they  were 
employed  by  themselves,  but  the  type  of  work  which 
they  gave  on  this  application  card  would  indicate 
employment  by  some  other  person.  This  14  is  1-4/10 
per  cent  of  the  993.  The  total  of  those  making  a 
definite  statement  tliey  were  employed  by  others 
and  making  no  statement  but  giving  a  type  of  woi'k 
which  would  indicate  they  were  employed  by  others 
is  453  or  45-6/10  per  cent  of  the  993  figure. 
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Q.  So  those  that  you  could  determine  were  ac- 
tually members  and  did  make  some  definite  state- 
ment, 54-4/10  per  cent  were  self-employed  or  own- 
ers or  co-owners,  and  45  per  cent  indicated  they 
were  employed  by,  and  then  the  name  of  a  party? 

A.  45-6/10  per  cent  stated  they  were  either  em- 
ployed by  others  or  gave  the  nature  of  their  em- 
ployment to  indicate  they  were  employed  by  some- 
one else. 

Q.  By  filling  in  the  name  of  a  person  in  the 
blank?  A.     That  is  correct, 

Mr.  Rubin:  At  this  time  the  government  offers 
Exhibits  numbered  58,  59,  60  and  61,  heretofore 
marked  for  identification,  into  evidence. 

The  Court:     Admitted.  [3294] 

(The  documents  referred  to,  heretofore 
marked  for  identification  as  Government's  Ex- 
hibits 58,  59,  60  and  61,  were  received  in  evi- 
dence.) 

*     *     * 

Cross  Examination 
By  Mr.  Margolis: 

Q.     As  of  what  date  are  these  exhibits  made  out  ? 

A.  They  show  the  situation  of  all  the  cards  in 
those  boxes. 

Q.     And  to  what  date  do  those  cards  run  ? 

A.  Well,  they  are  the  current  membership  ledg- 
ers. I  am  given  to  understand  these  are  the  current 
membership  ledgers,  and  all  applications  which  have 
been  made  to  the  union. 


1772  Local  36,  Int'l  Fishermen  cmd 

(Testimony  of  Robert  L.  Whitmarsh.) 

Q.  If  a  man,  say,  joined  the  union  in  1943  and 
it  showed  that  at  that  time  he  was  mitiated,  he  was 
included  in  this  exhibit  whether  or  not  he  was  a 
member  of  the  union  at  the  present  time,  is  that 
right?  A.     That  is  correct. 

Q.  So  this  is  really  not  a  statement  of  all  of  the 
members  of  the  union  as  of  any  given  time,  but  of 
all  persons  who  have  been  initiated  into  the  union 
since  1943  or  the  date  [3295]  that  those  cards  begin, 
is  that  right  *? 

A.  The  ones  that  ajjplied  for  member  represent- 
ed by  those  application  cards. 

Q.  Do  you  know  what  is  the  earliest  date  they 
run  back  to?  A.     No,  I  don't. 

Q.  They  run  back  at  least  to  the  early  part  of 
1943;  that  is  so,  isn't  it? 

A.  I  am  not  sure  what  date  they  run  back  to. 
I  didn't  check  the  dates. 

Q.  For  example,  here  is  one  of  the  cards  which 
is  included,  a  card  for  Paul  J.  Alexander,  4-21-43. 

A.     That  is  correct,  then. 

Q.     He  was  included  in  that  exhibit,  is  that  right  ? 

A.     He  was. 

Q.  Do  you  laiow  whether  he  is  a  member  of  the 
union  now?  A.     No,  I  don't. 

Q.  Do  you  know  how  long  he  continued  to  be  a 
member  of  the  union?  A.     No,  I  don't. 

Q.  The  total  number  employed  b}^  self,  those  men 
who  indicated  they  were  employed  by  self  did  not 
indicate  whether  or  not  they  owned  the  boat,  if  they 
indicated  that  they  owned  the  boat  then  you  put 
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tliem  under  owner  or  co-owner  of  boat,  isn't  that 

correct?  A.     That  is  correct.  [3296] 

Q.     So  that  as  far  as  these  exhibits  show,  it  is 

a  fact,  is  it  not,  that  only  6.7  per  cent  of  the  total 

number  of  application  cards,  including  those  who 

were  and  who  were  not  initiated,  owned  boats  and 

only  6.1  per  cent  of  those  initiated  own  boats? 

*     *     * 

The  Witness:     I  see  the  6.7  figure. 

Q.  (By  Mr.  Margolis)  :  Don't  you  see  the  6.1 
figure  on  Exhibit  60? 

A.     Oh,  yes,    I  see  it. 

Q.     That  is  correct,  is  it? 

A.  The  6.7  per  cent  of  the  total  applicants  stated 
that  they  owned  their  boats.  6.1  per  cent  of  the 
1306  applicants  who  were  initiated  into  the  union, 
into  the  organization,  stated  that  they  owned  tlieir 
own  boat.  That  is  correct. 

Q.  As  to  those  who  were  employed  l)y  self,  you 
don't  know  whether  they  had  an  interest  in  a  boat 
or  whether  they  [3297]  operated  a  boat  owned  by  a 
cannery  or  by  a  dealer,  do  you? 

A.  No,  they  merely  stated,  where  it  said  em- 
ployed, they  would  write  "self."  That  is  where  I 
got  this  information. 

Mr.  Margolis :     That  is  all. 

Mr.  Rubin:     Just  one  other  question. 

Redirect  Examination 
By  Mr.  Rubin : 

Q.  Mr.  Whitmarsh,  in  connection  with  the  in- 
formation as  to  the  percentage,  as  to  those  who 
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stated  they  were  the  owner  or  co-owner  of  the  boat, 

did  the  cards  request  that  information  specifically? 

A.     No,  it  didn't. 

Q.  And  the  information  as  to  whether  they  were 
owner  or  co-owner  was  written  in  at  what  blank  ? 

A.  It  was  written  in  usually,  employed  by,  they 
would  say,  "owner  of  boat"  or  "co-owner  of  boat." 

Q.  So  that  some  of  the  answers  in  the  blank 
"employed  by"  said  "self"  and  some  said  "owner" 
or  "co-owner"  of  boat?  A.     That  is  correct. 

Q.  There  was  no  specific  questions  as  to  whether 
tiiey  owned  the  boat  or  not?  A.     No. 

Q.  Could  you  tell  from  the  cards  as  to  those  who 
indicated  they  were  employed  by  self  that  they  were 
owners  or  co-owners  of  boats?  [3298] 

A.     There  was  no  way  I  coidd  tell ;  no. 

*  *     * 

The  Court:     Does  everybody  rest? 

Mr.  Margolis :  We  do  have  that  one  request,  your 
Honor. 

Mr.  Rubin:  We  will  say  it  then.  The  govern- 
ment has  no  further  rebuttal. 

Mr.  Margolis:  As  I  say,  the  letters,  we  will  not 
offer  anything  that  will  require  a  fomidation. 

The  Court:     The  presence  of  the  jury? 

M]'.  Margolis:  That  will  not  require  the  pres- 
ence of  the  jury ;  no.  [3299] 

*  *     * 

(The  jury  retired  from  the  courtroom  at  4:15 
o'clock  p.m.) 
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The  Court:  The  letters  which  you  suggested  can 
probably  be  as  ajDpropriately  presented  Thursday 
morning  as  tomorrow  morning. 

Mr.  Margolis :     I  see  no  reason  for  tomorrow. 

The  Court:  Then  counsel  need  not  make  the  ef- 
fort to  come  up  tomorrow  except  to  send  a  messen- 
ger up  with  the  instructions. 

Mr.  Margolis :     What  time  Thursday  ? 

The  Court :     What  time  is  convenient  ?  9 :30  ? 

Mr.  Margolis:     Any  time  your  Honor  sets. 

The  Court:  Probably  10:00  o'clock  might  be  bet- 
ter. [3301]  10:00  o'clock  Thursday  morning  for  con- 
ference as  to  the  instructions. 

Now  I  am  not  sure  what  is  meant  by  the  new 
rules  requiring  the  defendants  to  be  present  at  all 
stages  of  the  proceedings  and  whether  or  not  a  con- 
ference on  the  iustructions  is  a  stage  of  the  pro- 
ceedings. Heretofore  in  criminal  matters  I  have 
insisted  upon  them  being  present.  In  this  matter 
we  have  recognized  the  waiver  of  their  presence. 

Mr.  Margolis:  It  would  seem  to  me  that  it  would 
serve  no  useful  purpose  having  them  here. 

Mr.  Kenny:  Mr.  Kibre  has  offered  to  be  here 
as  a  token  defendant. 

Mr.  Kibre :  We  would  like  to  keep  the  boys  out 
fishing  if  possible. 

Mr.  Margolis :  We  do  have  one  more  thing,  your 
Honor,  for  the  purpose  of  the  record.  We  do  not 
propose  to  argue  this  matter,  but  for  the  purpose  of 
the  record  at  this  time  we  desire  to  make  a  motion 
to  dismiss  on  behalf  of  all  and  each  of  the  defend- 
ants on  the  ground  of  the  insufficiency  of  the  evi- 
dence. 
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The  Court:  I  have  been  wondeiing  about  some 
of  the  defendants  here.  I  suppose  logically  if  there 
was  enough  to  hold  them  at  the  conclusion  of  the 
government's  case  there  is  now. 

Mr.  Rubin:  That  is  correct,  if  your  Honor 
please.  [3302] 

The  Court:  Because  the  individual  defendants, 
as  they  have  taken  the  stand,  none  have  been  ex- 
amined upon  anything  except  Mr.  Kibre  and  Mr. 
Zafran,  as  to  the  facts  concerning  the  making  of 
the  contract,  its  submission  and  the  accusations  in 
the  indictment.  That  is  to  say,  all  the  other  defend- 
ants have  been  examined  on  the  basis  of  who  they 
were  and  what  they  did. 

Mr.  Rubin:  That  is  correct.  The  record  is  the 
same  now  as  to  the  individual  defendants  as  it  was 
at  the  time  of  the  conclusion  of  the  government's 
case,  if  your  Honor  please,  with  respect  to  the  evi- 
dence against  the  individual  defendants. 

The  Court:  What  is  the  evidence  as  to  the  de- 
fendant Lackyard?  All  the  rest  of  them  here  have 
been  actively  engaged.  He  says  that  he  is  a  member 
of  Local  36  but  that  he  never  caught  fresh  fish  ex- 
cept one  month  in  1945. 

Mr.  Rubin :  If  your  Honor  please,  Mr.  Lackyard 
has  signed  several  of  the  contracts.  He  signed,  for 
example.  Government's  Exhibits  332  and  334. 

The  Court :     What  are  they  % 

Mr.  Rubin:  They  are,  I  believe,  the  Newi3ort 
contracts.  I  have  a  number  of  documentary  exhibits 
that  are  indicative  of  admissions  against  interest. 

The  Court:     Yes,  I  remember. 
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Mr.  Rubin:  And  lie  was  present  at  numerous 
meetings,  and  there  was  also  oral  testimony  as  to 
him.  [3303] 

The  Court:  I  remember.  I  think  that  is  prob- 
ably sufficient  to  hold  them. 

On  the  question  of  the  union,  the  b\'-laws  have 
been  introduced,  their  articles  and  constitution  and 
by-laws,  however  you  may  wish  to  describe  them, 
and  the  power  of  the  union  appears  in  them  to  cre- 
ate a  strike  committee  or  an  executive  committee, 
and  the  action  and  conduct  of  the  executive  com- 
mittee has  been  testified  to,  so  I  suppose  that  there 
is  enough  to  hold  the  defendant  union  as  well  as  the 

others.  [3304] 

*     *     » 

The  Court:  I  am  inclined  to  make  a  final  dispo- 
sition in  so  far  as  I  can  as  I  go  along  in  these  mat- 
ters, and  in  the  event  there  is  a  disagreement  it 
looks  to  me  like  it  would  have  to  be  a  determination, 
as  counsel  says,  on  the  part  of  the  government 
whether  they  are  going  to  prosecute  or  not  prose- 
cute. 

I  think  I  had  better  make  a  decision  the  way  I 
see  the  matter  now,  and  the  way  I  see  the  matter 
now  is  no  different  than  I  saw  it  at  the  conclusion 
of  the  government's  case  which  is,  under  the  rules 
applicable  at  this  time  for  the  making  of  such  a 
motion,  that  I  must  deny  the  motion  for  a  judg- 
ment of  acquittal  as  to  all  defendants.  That  will  be 
the  judgment  of  the  Court  on  the  motion.  [3305] 


1778  Local  36,  Int'l  Fishermen  and 

CONFERENCE,  ON  INSTRUCTIONS 
Los  Angeles,  California,  May  1,  1947,  10:00  a.m. 

(The  following  proceedings  were  bad  in 
chambers  outside  the  presence  of  the  jury:) 

Mr.  Margolis :  I  have  these  letters  that  we  men- 
tioned, your  Honor.  I  have  shown  them  to  counsel 
while  we  were  waiting. 

I  have  here,  first  of  all,  a  copy  of  Exhibit  230 — 
this  is  our  copy  but  it  is  No.  230  in  evidence — and 
we  want  to  offer  the  omitted  portions.  As  long  as 
we  are  on  the  record  I  will  identify  these  other  let- 
ters that  we  want  to  offer.  [2*] 

*     *     * 

Mr.  Dixon:  I  think  it  is  all  right.  We  will  ob- 
ject just  for  the  purpose  of  the  record. 

The  Court:     On  the  ground  it  is  immaterial? 
Mr.  Dixon:     That  is  right. 

The  Court:  Objection  overruled.  The  remainder 
of  Exhibit  No.  230,  which  are  minutes  of  a  joint  cen- 
tral council  meeting  of  March  2,  1946,  1 :00  p.m.,  are 
admitted  in  evidence  so  that  the  whole  document  is 
in  evidence. 

(The  portions  of  the  document  referred  to 
were  received  in  evidence  and  marked  Defend- 
ant's Exhibit  MM.) 

Mr.  Margolis :  As  I  understand  it,  with  regard  to 
these  documents  that  I  am  offering,  there  is  no  ques- 
tion about  foundation,  is  that  correct? 

Mr.  Dixon:     That  is  correct. 

Mr.  Margolis :     The  next  one  is  a  document  dated 


*Page  numbers  appearing  at    top  of  page  of  Reporter's  Certified 
Transcript  of  Conference  on  Instructions. 
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November  3,  1945,  headed  "Action  by  Fishermen's 

Union  36,"  signed  G.  Zafran,  Secretary-Treasurer. 

*     *     * 

Perhaps  I  ought  to  have  these  marked  first. 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  Nos.  NN  to  SS  inclusive 
for  identification.) 

Mr.  Margolis:  Your  Honor,  I  have  had  a  series 
of  documents  marked  NN,  00,  PP,  QQ,  RR  and 
SS  for  identification;  NN  being  the  one  previously 
referred  to  dated  November  3,  1945.  Suppose  I 
hand  them  to  counsel  and  as  they  read  them  they 
can  hand  them  to  your  Honor.  Would  that  be  satis- 
factory 1 

The  Court:     Yes,  I  think  so. 

Mr.  Rubin:  With  respect  to  Defendants'  Ex- 
hibit NN,  in  addition  to  the  general  objection,  we 
might  further  state,  and  in  response  to  counsel's 
statement  that  it  is  offered  for  the  purpose  of  show- 
ing the  nature  of  the  activities,  we  submit  that  what- 
ever activities  are  indicated  here  could  in  no  fashion 
tend  to  prove  or  disprove  any  of  the  issues  in  this 
case,  even  as  to  the  nature  of  marketing,  which  I 
assume  it  is  admitted  for,  although  it  may  be  offered 

for  some  other  purpose.  [5] 

*  *     * 

The  Court :     Very  well.  They  will  all  be  admitted. 

(The  documents  referred  to  were  received  in 

evidence  and  marked  Defendant's  Exhibits  Nos. 

MM  to  SS  inclusive  respectively.) 

*  «     « 
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The  Court:  The  defendants'  original  instruc- 
tions were  numbered.  I  took  the  first  set  of  supple- 
mental instructions  and  have  numl3ered  all  other 
instructions  as  1  and  chronologically  down  through 
your  second  set.  Will  you  take  your  second  supple- 
mental instructions "? 

Mr.  Dixon :     Those  were  the  ones  marked  S-11. 

Counsel  numbering  instructions  to  conform.) 

The  Court :  Have  we  our  mechanics  straightened 
out  now  ? 

(Assent) 

On  the  instructions  to  the  jury,  I  will  repeat  to 
the  jury  the  instructions  which  I  gave  them  iden- 
tically at  the  beginning  of  the  trial  first.  [8] 

Mr.  Margolis :  As  I  recall  it,  those  were  just  the 
general  instructions  % 

The  Court :  Those  were  just  the  general  instruc- 
tions about  weighing  evidence,  and  so  forth. 

I  will  then  give  the  following  instruction : 

"The  mere  fact  that  a  witness  might  have 
been  connected  with  the  United  States  Govern- 
ment in  any  capacity  whatsoever  does  not  mean 
that  the  testimony  of  such  witness  is  entitled 
to  any  greater  weight  or  credence  by  that  fact 
alone.  You  will  consider  the  testimony  of  any 
officer  or  employee  of  the  United  States  Gov- 
ernment the  same  as  you  would  consider  the 
testimony  of  such  person  if  he  were  not  so  em- 
ployed. ' ' 
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Any  objection  to  that? 
Mr.  Margolis:     None. 

The  Court:  One  of  the  defendants  did  not  take 
the  stand,  so  I  thought  I  should  give  an  instruction 
in  connection  with  that  as  follows: 

"You  are  instructed  that  the  mere  failure  of 
a  defendant  to  testify  in  his  own  behalf  raises 
no  presumption  against  him  and  you  cannot 
consider  his  failure  to  testify  in  arriving  at  a 
verdict. ' ' 

(Assent) 

Then  this  is  the  general  plan :  I  will  take  Govern- 
ment's  [9]  Instruction  No.  10.  I  have  already  said 
that  in  my  general  instructions,  but  I  will  say  it 
again,  but  I  will  lead  from  this  directly  into  the  in- 
dictment.  Any  objection  to  that? 

Mr.  Dixon:     No. 

Mr.  Kenny:     No. 

The  Court:  Then  the  next  instruction  is  one 
which  I  drafted  here  yesterday. 

"The  law  under  which  the  within  proceedings 
are  brought  is  commonly  called  the  Sherman 
Anti-Trust  Act.  The  pertinent  provisions  there- 
of are  as  follows  (from  Title  15,  IT.  S.  Code, 
Section  1) : 

"  'Every  combination,  conspiracy  in  restraint 
of  trade  of  commerce  among  the  several  states 
or  with  foreign  nations  is  hereby  declared  to  be 
illegal;  *  *  *  Every  person  who  shall  engage 
in    any    combination    or    conspiracy" — I    will 
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strike  out  "combination"  there — "in  any  con- 
spiracy declared  to  be  illegal  shall  be  guilty  of 
a  misdemeanor  *  *  ^^  '  and  on  conviction  thereof, 
appropriate  punishment  is  provided  by  the 
statute. 

"You  are  not  to  be  concerned  with  the  pun- 
ishment, or  take  it  into  consideration  in  your 
deliberations  as  that  is  a  matter  which  is  the 
exclusive  responsibility  of  the  judge  in  the 
event  of  a  conviction.  [10] 

"You  are  not  to  be  concerned  with  the  reason 
for  the  law,  or  whether  you  regard  it  as  a  good 
or  bad  law.  It  was  passed  by  that  ])ranch  of  the 
government  charged  with  the  responsibility  of 
making  laws.  It  is  constitutional  and  it  is  the 
law  of  the  land,  and  you  must  accept  it  as  such. 

"The  indictment,  which  was  outlined  at 
length  at  the  beginning  of  the  trial  by  Gov- 
ernment counsel,  also  in  argument " 

He  will  have  made  the  argument.    I  suppose  you 
will  do  it  again  now? 
Mr.  Dixon:     Yes. 
The  Court:     " charges  in  brief" 

And  I  am  taking  this  from  Paragraph  12  of  the 
indictment. 

" that  sometime  prior  to  May  1946,  the 

defendants  engaged  in  a  combination  and  con- 
spiracy in  Southern  California  to  'fix,  estab- 
lish and  maintain  arbitrary  artificial  and  non- 
competitive prices  for  the  sale  to  dealers  of 
fresh  fish  and  crustaceans  caught  in  the  waters 
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of  the  Pacific  Ocean,  both  territorial  and  for- 
eign, off  the  coast  of  California,  from  Morro 
Bay  south  to  and  inckiding  the  territorial 
waters  off  the  West  Coast  of  Mexico,  and  to 
prevent  dealers  who  did  not  agree  to  pay  said 
prices  from  obtaining,  selling  or  shipping  any 
fresh  fish  or  crustaceans,  all  in  violation  of  the 
above-entitled  Sherman  Act.'  The  indictment 
goes  into  much  more  detail,  but  the  foregoing  is 
the  essence  of  the  charge  to  which  you  must  re- 
spond with  a  verdict  of  either  guilty  or  not 
guilty.  You  may  have  the  indictment  in  the 
jury  room  if  you  wish  so  that  you  may  see  all 
of  its  terms." 

Then  I  propose  to  follow  that 

Mr.  Rubin:  May  I  interject  for  a  moment '?  I 
think  in  the  first  portion  you  struck  out  the  word 
*' combination." 

The  Court:     Yes. 

Mr.  Rubin:  And  in  the  quotation  from  the  stat- 
ute you  also  struck  it  out.  The  indictment  does 
charge  a  combination  and  conspiracy. 

The  Court :     I  think  I  had  better  leave  it  in  then. 

Mr.  Rubin:  I  think  the  quotation  should  heve 
it  in  too. 

The  Court :  Yes,  because  the  i  n  d  i  c  t  m  e  n  t 
charges 

Mr.  Dixon:     I  have  the  language  right  here. 

The  Court:  I  took  the  first  clause:  ''Every  con- 
tract, combination  and  form  of  a  trust  or  otherwise 
or  conspiracy  in  restraint  of  trade  or  commerce 
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among  the  several  states  or  with  foreign  nations  is 
hereby  declared  to  be  illegal."  Now  this  hasn't  any- 
thing to  do  with  foreign  nations,  or  does  it  % 

Mr.  Dixon:     No.  [12] 

The  Court:  You  are  not  alleging  that  it  was  a 
contract,  so  they  shouldn't  be  confused  with  that. 
You  are  not  alleging  that  it  was  in  the  form  of  a 
trust. 

Mr.  Dixon:     That  is  right. 

The  Court :  Or  otherwise.  You  allege  every  com- 
bination or  conspiracy  in  restraint  of  trade  or  com- 
merce among  the  several  states  is  hereby  declared  to 
be  illegal. 

Mr.  Rubin:  I  think  perhaps  the  language  of 
"foreign  nations"  should  be  in  because  of  the  com- 
merce element  with  respect  to  Mexican  shipments, 
and  the  fact  that  fish  does  come  from  international 
waters. 

Mr.  Dixon:  On  second  thought  I  think  the  in- 
dictment does  charge  it. 

The  Court:  No,  you  allege  the  nature  of  the 
trade  and  commerce  involved  in  paragraph  10,  the 
fishing  area,  and  I  quoted  that.  I  describe  it  and  I 
take  it  from  your  quotation,  "fishing  area"  refers 
to  the  waters  of  the  Pacific  Ocean  both  territorial 
and  foreign. 

However,  I  think  probably  that  that  had  better  be 
in. 

I  then  propose  to  give  Government's  Instruction 
No.  7,  followed  immediately  by  Government's  In- 
structions 16  and  17  and  8.  They  all  relate  to  a 
general  description  of  a  conspiracy,  what  it  is  and 
why.  [13] 
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Mr.  Dixon :  On  going  over  Instruction  No.  7,  we 
suggest  that  possibly  the  language  on  lines  26  and 
27  might  be  stricken. 

The  Court :     On  page  2  ? 

Mr.  Dixon:  Yes.  This  is  the  part  we  suggest  be 
eliminated,  "if  you  find  there  was  a  dissolution  or 
abandonment  thereof,"  because  I  do  not  think  that 
is  an  issue  in  the  case. 

The  Court:  I  will  state  my  notion  on  that.  I 
noticed  that  in  there,  and  if  that  w^ere  not  in  there 
I  had  intended  again  to  give  the  instruction  to  the 
jury  which  I  gave  during  the  course  of  the  evi- 
dence. 

Mr.  Dixon :  •  That  is  the  reason  I  suggest  the 
withdraw^al  of  this  because  you  have  already  cov- 
ered it. 

The  Court :  I  have  covered  it  but  I  think  it  ought 
to  be  stated  now,  and  in  that  connection  there  was 
some  testimony  by  Kibre  from  which  the  jury  might 
conclude  that  he  had  withdrawn  from  the  conspir- 
acy. 

Mr.  Dixon :  That  instruction,  as  I  recall,  related 
to  whatever  evidence,  I  mean,  his  statements  could 
not  be  used,  the  statement  of  anyone  who  has  with- 
drawn from  a  conspiracy  could  not  be  used  against 
anyone  else  charged  with  being  in  the  conspiracy 
under  the  rules  of  evidence  we  have  referred  to 
heretofore. 

The  Court:  The  rule  as  I  stated  it  was,  if  they 
concluded  that  Kibre  has  withdrawn  from  the  con- 
spiracy, thereafter  [14]  statements  by  other  con- 
spirators cannot  be  binding  upon  him. 
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Mr.  Dixon:  That  is  right.  And  the  converse  of 
that  is  true  also. 

The  Court:  Or  the  converse  of  it,  statements  by 
him  cannot  be  binding. 

Mr.  Dixon:  Or  used  against  anybody  else.  I 
think  that  was  the  rule  recently  decided  in  329  U.  S. 

Mr.  Rubin:  Then  I  believe  we  also  amplify  that 
in  stating  that  the  withdrawal  of  a  conspirator  is 
no  defense  unless  the  withdrawal  occurs  prior  to  the 
3-year  statute. 

The  Court :  It  occurred  to  me  that  this  statement 
here  was  sufficient  to  cover  the  whole  situation  so 
that  the  jury  could  conclude  or  not  conclude  as  they 
deemed  the  fact  to  be,  and  it  is  sufficient  without 
my  giving  the  instruction  which  I  gave  during  the 
course  of  the  trial. 

Mr.  Margolis:  We  have  two  objections,  your 
Honor.  We  are  talking  about  Government's  In- 
struction 7  at  this  point? 

The  Court:     That  is  right. 

Mr.  Margolis:  With  regard  to  the  second  page 
of  that  instruction,  the  sentence  on  lines  1  to  3,  we 
think  under  the  circumstances  of  this  case  is  likely 
to  be  misleading  because  it  does  not  allow  for  a  sit- 
uation in  which  the  purposes  and  objectives  of  the 
agreement  between  the  parties  are  changed  as  of 
the  time  of  the  joining  of  the  new  party  and  where 
he  only  binds  himself  to  those  changed  purposes  and 
objectives.  We  think  that  there  should  be  language 
in  there  to  the  effect,  however,  that  this  does  not 
apply  where  at  the  time  the  i^erson  joining  the  con- 
spiracy joins  it  only  to  achieve  purposes  and  ob- 
jectives different  from  those. 
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The  Court:  No,  I  don't  think  that  that  would  be 
appropriate  because  the  Government  has  set  out 
here  to  prove  a  conspiracy  to  fix  prices  in  restraint 
of  trade.  If  thereafter  it  becomes  a  conspiracy  for 
some  other  purpose,  which  is  a  legitimate  purpose, 
nobody  is  guilty. 

Mr.  Margolis:  Our  objection  is  on  the  ground 
that  this  is  subject  to  a  misinterpretation. 

The  second  objection,  your  Honor,  is  with  rela- 
tion to  lines  19  to  22  of  the  same  page  of  Instruc- 
tion No.  7.    We  object  on  the  following  grounds, 
that  the  indictment  does  not  state  a  cause  of  action 
and  that  therefore  proof  of  the  facts  set  forth  in 
the  indictment  are  not  sufficient  for  any  purpose. 
And,  second,  that  even  if  the  facts  alleged  in  the 
indictment  are  proved  it  doesn't  allow  for  the  es- 
tablishment of  defenses  such  as  the  defendants  were 
operating  mider  the  Fishermen's  Marketing  Act  and 
exempt  under  the  Clayton  Act,  and  subject  to  the 
interpretation  that  if  the  government  proves  the 
facts  set  forth  in  the  indictment  that  then  the  de- 
fense of  the  Fishermen's  Marketing  Act,  and  the 
defense  of  the  Clayton  Act  and  the  defense  of  the 
rule  of  reason  will  not  apply.  [16] 

The  Court:  On  your  first  ground  of  objection.  I 
have  already  passed  on  that. 

Mr.  Margolis:  Yes,  your  Honor,  we  understand 
that. 

The  Court:  As  to  the  second  ground  of  objec- 
tion, I  think  that  that  is  taken  care  of  by  subsequent 
instructions. 
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Mr.  Margolis:  Then  I  understand  your  Honor 
by  that  has  ruled  on  our  objection  ? 

The  Court:     That  is  right. 

Mr.  Kenny :  In  the  language  offered  by  the  Gov- 
eninient  on  line  26,  "if  you  find  there  was  a  disso- 
lution or  abandonment  thereof,"  that  is  to  go  out, 
is  it? 

The  Court:  No,  I  am  leaving  that  in  because  in 
following  the  testimony,  and  the  only  defendant 
witness  to  which  it  might  possibly  be  applicable — 
I  w^on't  say  that  but  I  do  recall  distinctly  that  in 
Mr.  Kibre's  testimony  it  would  be  possible — for  the 
jury  to  conclude  that  he  abandoned  the  original  con- 
spiracy. 

Mr.  Margolis:  Just  as  a  matter  of  procedure,  I 
assume  after  we  have  made  objections  and  your 
Honor  has  ruled  that  it  will  not  be  necessary  for  us 
to  repeat  our  objections  in  order  to  preserve  our 
record  ? 

The  Court:  In  that  connection,  I  think  that  the 
objection  should  be  made  in  the  presence  of  the  jury 
but  not  argued.  [17] 

Mr.  Margolis:     The  rules  seem  to  provide 

Mr.  Kenny:  For  outside  the  presence  of  the 
jury: 

The  Court:  I  know  that,  but  the  rule  before  the 
adoption  of  the  new  rules  used  to  be  that  they  had 
to  make  them  in  the  presence  of  the  jury,  and  they 
reversed  some  cases  because  the  defendant's  lawyers 
didn't  make  them  in  the  presence  of  the  jury. 

Now  while  the  rules  are  promulgated  by  the  Su- 
I)reme  'A)ui*t  and  they  are  presumed  to  be  valid  and 
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constitutional  and  regular,  the  occasion  might  arise 
when  the  Supreme  Court  might  say,  "Well,  yes,  we 
adopted  the  rule  but  it  isn't  any  good."  So  I  have 
followed  the  practice  in  all  criminal  cases  where  tlie 
objections  have  been  stated  at  length  that  in^  the 
presence  of  the  jury  the  defendants  merely  state 
that  they  wish  to  object  to  the  instructions  before 
the  jury  as  outlined  previously.  In  that  way  you 
preserve  your  record  so  that  if  at  any  time  you  need 
it  you  will  have  your  record.  .  •     : 

Mr.  Kenny:     So  long  as  we  make  our  record  now 
in  general  terms. 

The  Court:     Yes.    You  make  your  record  now 
and  your  reasons  and  grounds  for  the  objections. 
If  you  do  not  wish  to  do  it,  it  is  all  right  with  me. 
Mr.  Kenny:     It  might  be  an  act  of  caution. 
The  Court:     It  is  just  an  act  of  precaution  that 
I  have  pursued  in  the  effort  to  protect  the  record 
for  any  defendant  in  case  a  situation  should  happen 
like  in  the  Ballard  case  where  seven  years  after  the 
indictment   was    returned    they    suddenly   discover 
that  the  grand  jury  was  not  properly  constituted. 
Mr.  Margolis :     Then  we  won't  have  to  repeat  the 
objection. 

The  Court :  No.  You  will  just  make  your  simple 
statement,  as  I  have  indicated.  In  other  words,  I 
do  not  want  to  put  the  defendants  in  the  position 
of  possible  prejudice  to  the  jury  by  arguing  about 
the  instructions. 

Now  the  next  one  is  Instruction  No.  16.  Do  you 
have  that? 

Mr.  Margolis:     Isn't  that  covered  by  No.  7? 
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The  Court :  No,  I  do  not  think  so.  If  in  connec- 
tion with  No.  16  joii  will  also  read  No.  17  and  No. 
8,  they  are  all  of  the  same  general  nature. 

Mr.  Margolis:  We  would  like  to  object  to  No. 
16  and  17  on  the  gi^ounds  that  they  are  covered  by 
No.  7 — and  by  No.  16  and  No.  17  I  am  referring  to 
Grovernment's  Instruction  16  and  17. 

We  would  like  to  object  to  the  last  sentence  of 
Government's  Instruction  No.  8  on  the  grounds 
previously  stated,  that  it  incorrectly  states  the  law, 
that  the  indictment  does  not  state  a  cause  of  action, 
and  on  the  further  ground  previously  stated  that  it 
may  be  misleading. 

The  Court:  I  think  the  last  sentence  can  go  out. 
It  is  repetitious.  [19] 

Of  course  it  is  a  repetition  which  clarifies  and 
seems  to  me  to  work  to  the  advantage  of  the  de- 
fendants in  view  of  the  first  sentence.  I  think  the 
first  sentence  should  go  in. 

Mr.  Margolis:  We  are  not  objecting  on  the 
ground  that  it  is  repetitive.  Our  objection  is  actually 
the  same  objection  which  was  made  to  the  cause 
of  action,  also  that  it  may  be  misleading  as  to  af- 
firmative defenses. 

The  Court:     Very  well.    That  is  overruled. 

*     *     * 

Now  those  are  all  of  the  preliminary  instructions. 
We  now  come  to  the  disputative  part  of  the  instruc- 
tions, and  I  think  perhaps  the  best  way  to  handle 
that  is  to  say  that  in  considering  all  of  the  defend- 
ants' instructions  I  took  in  mind  and  had  before  me 
Government's  Instructions  Nos.  1,  2,  4,  5,  6,  3  and 
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15.  Now  in  order  that  tins  may  be  referred  to  in 
the  record  I  will  lump  all  these  Instructions  together 
under  one,  the  general  instructions,  and  will  call  this 
latter  Court's  Instruction  No.  2. 

Now  before  we  go  into  the  disputative  matters, 
if  you  will  take  Government's  Listi'uctioriS  No:  .— 
these  instructions  that  are  offered  by  the  govern- 
ment I  am  pulling  out  as  covered— they  are,  No.  9, 
11,  12,  13,  14,  10— just  a  moment  now.  I  believe  I 
have  the  numbers  mixed  up. 

Mr.  Margolis :  Your  Honor  has  stated  that  you 
are  going  to  give  ten. 

The  Court:  Yes.  We  might  renumber  these  to- 
gether. 

(Renumbering  instructions  to  conform.)  [21] 

Mr.  Margolis:  These  matters  that  are  covered 
by  your  Honor's  preliminary  instructions,  as  I  re- 
member. 

The  Court :     Yes,  I  think  so. 

Mr.  Margolis:  As  I  remember,  your  Honor  in- 
structed on  reasonable  doubt. 

The  Court:  Yes,  reasonable  doubt,  and  then  I 
have  a  concluding  instruction  here.  I  will  read  that 
to  you  so  we  will  get  all  these  general  matters  out 
of  the  way.  It  is  a  rather  long  one.  This  will  be 
the  concluding  instruction.   This  is  a  general  one : 

"There  is  nothing  peculiarly  different  in  the 
way  the  juiy  is  to  consider  the  proof  in  a 
criminal  case  from  that  by  which  men  give  their 
attention  to  any  question  depending  upon  evi- 


1792  Local  30,  Int'l  Fishermen  and 

clence  presented  to  them.  You  are  expected  to 
use  your  good  sense,  consider  the  evidence  for 
the  purposes  only  for  which  it  has  been  ad- 
mitted, and  in  the  light  of  your  knowledge  of 
the  natural  tendencies  and  propensities  of  hu- 
man beings,  resolve  the  facts  according  to  de- 
liberate and  cautious  judgment;  and  while  re- 
membering that  the  defendant  is  entitled  to  any 
reasonable  doubt  that  may  remain  in  your 
minds,  remember  as  well  that  if  no  such  doubt 
remains  the  government  is  entitled  to  a  verdict, 
for  to  the  jury  exclusively  belongs  the  duty  of 
determining  the  facts.  [22] 

"You  are  instructed  that  if  the  judge  has  said 
or  done  anything  throughout  the  trial  or  in 
these  instructions  which  has  suggested  to  you 
that  he  is  inclined  to  favor  the  claims  or  posi- 
tion of  either  party,  you  will  not  suffer  your- 
selves to  be  influenced  by  any  such  suggestion. 
The  judge  has  not  expressed,  nor  intended  to 
express,  nor  intimated  or  intended  to  intimate 
any  opinion  as  to  what  witnesses  are  or  are  not 
worthy  of  credence,  what  facts  are  or  are  not 
established,  except  the  facts  which  have  been 

stipulated  to  by  the  parties  throughout" 

Well,  I  haven't  done  that.  " or  what  in- 
ference should  be  drawn  from  the  evidence 
adduced.  If  any  expression  of  the  judge  has 
seemed  to  indicate  an  opinion  relating  to  any 
of  theso  matters  I  instruct  you  to  disregard  it. 

"You  should  not  consider  as  evidence  any 
statement  of  counsel  made  during  the  trial  or 
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argument  unless  such  statement  was  made  as 
an  admission  or  a  stipulation  conceding  the  ex- 
istence of  a  fact  or  facts.  You  should  not  con- 
sider for  any  purpose  any  evidence  offered  and 
rejected,  or  which  has  been  stricken  out  by  the 
court.  Such  evidence  is  to  be  treated  as  though 
yoTi  had  never  heard  it.  You  are  'to  decide  this 
case  solely  upon  the  evidence  that  :has  been  ad- 
mitted by  the  court  and  the  inferences  that  you 
may  reasonably  draw  therefrom  and  such  pre- 
sumptions as  the  law  may  deduce  therefrom, 
as  given  in  these  instructions.     '  • 

"It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate  with  a  view  to  reach- 
ing an  agTeement,  if  you  can  do. so.  without,  vio- 
lence to  your  individual  judgment.-  To  each  of 
you  I  would  say  that  you  must  decide  the  case 
for  yourself,  but  you  do  so  only  after  a  con- 
sideration of  the  case  with  your  fellow  jurors, 
and  you  should  not  hesitate  to  change  an  opin- 
ion when  convinced  that  it  is  erroneous.  How- 
ever, none  of  you  should  vote  either  way,  nor 
be  induenced  in  so  voting  for  the  single  reason 
that  a  majority  of  the  jurors  are  in  favor  of 
such  a  conclusion.  In  other  words,  you  should 
not  surrender  your  honest  convictions  concern- 
ing the  effect  or  weight  of  evidence  for  the  mere 
purpose  of  returning  a  verdict  or  solely  be- 
cause of  the  opinion  of  the  other  jurors. 

"Remember  that  you  are  not  partisans  or 
advocates  in  this  matter,  now  you  are  judges. 
The  final  test  of  the  quality  of  your  service  will 
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lie  in  the  verdict  which  you  return  to  this  court 
room  and  not  in  the  opinions  which  any  of  you 
may  hold  as  you  retire.  Have  in  mind  that  you 
will  make  a  definite  contribution  to  efficient  ju- 
dicial administration  if  you  arrive  at  a  just  and 
proper  verdict  in  this  case,  and  to  that  end  the 
court  will  remind  you  that  in  your  deliberations 
in  the  jury  room  there  can  be  no  triumph  ex- 
cepting the  ascertainment  and  declaration  of 
the  truth. 

"And  after  the  bailiffs  are  sworn  you  will 
retire,"  and  so  forth. 

Mr.  Kenny:     Elect  a  foreman? 

The  Court:     Yes. 

Do  you  have  the  notes  of  those  I  have  withdrawn 
as  covered? 

Mr.  Dixon:     Yes. 

The  Court:     Is  there  any  objection? 

Mr.  Dixon:     No. 

The  Court:  All  right.  Now,  do  you  have  any 
objection  to  the  court's  instruction  No.  2? 

Mr.  Margolis:     None. 

The  Court:  Very  well.  I  am  taking  up  the  de- 
fendants' instructions,  and  have  the  government's 
there  beside  you,  because  you  will  wish  to  refer  to 
them. 

Mr.  Rubin:  Which  are  you  going  to  consider 
first.  Judge? 

The  Court:  I  am  going  to  consider  the  defend- 
ants'. 

Mr.  Rubin :     Which  of  the  three  sets  ? 
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The  Court:  In  their  order,  1,  2,  3.  I  have  them 
numbered  chronologically,  and  then  the  S-1  sup- 
plement and  so  forth.   We  will  start  with  No.  1. 

Mr.  Kenny:  This  is  in  the  order  in  which  they 
will  be  given  that  you  are  indicating? 

The  Court:  All  these  that  I  have  considered 
heretofore  will  be  given  first,  to  this  point.  From 
this  point  on 

Mr.  Kenny:  Are  you  indicating  the  order  in 
which  you  are  going  to  give  them  now? 

The  Court:    Yes. 

Mr.  Kenny :     O.  K. 

The  Court:  Well,  I  don't  know.  I  have  laid  out 
here  in  the  government's  instructions,  1,  2,  4,  5,  6, 
3  and  15,  in  that  order.  Now,  taking  the  defend- 
ants' No.  1,  I  have  covered  conspiracy  pretty  well, 
but  if  the  defendants  want  that  instruction  given  I 
think  it  might  well  be  given  along  with  the  other 
instructions  on  conspiracy. 

Mr.  Margolis:  We  would  like  to  have  it.  There 
is  a  sort  of  evil  connotation  about  the  word  gen- 
erally understood. 

The  Court :  All  right.  I  will  give  that,  then,  im- 
mediately following  government's  No.  8.  [26] 

Defendants'  No.  2  and  No.  3  seem  to  me  to  be 
immaterial. 

Mr.  Margolis:  Do  I  understand  that  your  Hon- 
or's ruling  is  that  they  will  be 

The  Court:  Declined  on  the  ground  that  the.y 
are  immaterial. 

Mr.  Margolis :  Is  it  necessary  for  us  to  state  that 
we  object 


1796  Local  36,  Int'l  Fishermen  and 

Mr.  Kenny:     The  fact  that  we  offered  them 

Mr.  Margolis:  In  order  to  make  our  record  en- 
tirely clear,  we  state  that  we  object  to  the  refusal 
to  give  the  instructions  on  the  ground  that  we  Ije- 
lieve  them  to  be  material. 

The  Court:  I  have  got  them  all  lined  up  here, 
and  maybe  you  can  make  your  objection  at  the  end. 

Mr.  Margolis:     Very  well,  your  Honor. 

The  Coui't :     No.  2  and  3  I  regard  as  immaterial. 

Instruction  No.  4,  I  am  a  little  puzzled  about.  I 
don't  know  whether  the  offered  instructions  by  the 
government  cover  that  or  not.  I  think  No.  4  is  not 
a  correct  statement,  and  defendants'  supplemental 
12 — no.  Wait  a  minute.  There  is  another  instruc- 
tion that  you  offered  that  I  thought  might  be  mod- 
ified or  combined  with  defendants'  No.  4.  That  is 
No.  15.  The  general  idea  I  don't  think  is  covered 
in  either  one  of  them,  but  it  is  suggested  by  them, 
and  I  don't  think  it  is  covered  by  the  government, 
and  the  general  idea  is  this :  that  the  defendants  are 
not  charged  here  and  it  is  not  a  violation  of  the  law 
to  interfere  with  the  business  of  any  individual 
dealer  or  dealers.  What  they  are  concerned  with 
is  an  interference  with  the  general  commerce  in 
fresh  fish. 

Mr.  Ru])in:  We  prefer  the  word  "restraint,"  if 
your  Honor  please,  in  the  language  of  the  statute, 
because  "interference"  connotes  a  physical  diminu- 
tion. 

The  Court :     ' '  Restraint ' '  then. 

Mr.  Rubin:  Yes,  I  think  the  word  "restraint" 
explains  it. 
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The  Court:     I  think  No.  4  will  be  rejected  and 
No.  15  rewritten  as  15  to  take  its  place. 


The  Court :  Now,  wait  a  minute.  Let  me  see  this 
now  as  I  have  it.  The  last  sentence  can  go  out.  All 
right.  Here  is  the  suggested  change  or  form : 

"I  instruct  you  that  any  alleged  or  proved 
restraint  by  one  or  more  of  the  defendants  with 
the  business  of  any  so-called  individual  fish 
dealer  or  dealers  mentioned  in  this  case  is  not 
the  controlling  factor  to  be  considered  by  you 
in  arriving  at  your  verdict  in  this  case.  The 
government  must  prove  a  conspiracy  to  restrain 
in  a  substantial  way  the  interstate  or  foreign 
commerce  in  fresh  fish,  and  that  is  the  basis  of 
the  charge  presented  to  you."  [29] 

That,  then,  will  follow  Defendants'  No.  1  which 
follows  government's  No.  8. 

Mr.  Margolis:  May  I  say  a  word  about  4,  your 
Honor,  because  it  will  get  lost  in  the  shuffle  if  we 
wait  until  the  end? 

The  Court:     Yes. 

Mr.  Margolis :  I  think  that  the  instruction  in  the 
original  form  in  which  it  was  proposed  by  the  de- 
fendants is  incorrect,  because 


Mr.  Margolis:  Because  it,  in  effect,  says  that 
there  must  be  a  direct  effect  upon  interstate  com- 
merce, whereas  we  are  dealing  with  an  agreement 
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and  the  ei¥ect  is  immaterial.  We  would,  therefore, 
like  at  this  time  to  ask  leave  to  amend  the  proposal 
to  i-ead  as  follows :  [30] 

"I  further  instruct  you  that  in  this  case 
the  government  must  prove  as  one  of  its  main 
contentions," — I  would  strike  ''as  one  of  its 
main  contentions" — "must  prove  that  the  al- 
leged agreement  entered  into  lietween  the  de- 
fendants had" — and  here  I  would  insert  the 
words  "as  its  intended  result,"  so  it  would  read, 
"that  the  alleged  agreement  entered  into  be- 
tween the  defendants  had  as  its  intended  result 
a  direct  effect  upon  interstate  commerce."  And 
trien  in  the  last  sentence  on  line  11  we  would 
strike  the  word  "its"  and  substitute  "such" 
and  the  word  "is"  and  substitute  "would  be" 
so  that  the  last  sentence  w'ould  read:  "And 
further,  even  if  you  should  find  that  the  agree- 
ment may  have  an  effect  upon  interstate  com- 
merce, if  you  find  that  such  effect  upon  inter- 
state connnerce  would  be  only  indirect  or  inci- 
dental or  remote  to  such  commerce,  then  you 
should  find  all  the  defendants  not  guilty." 

We  ask  leave  at  this  time  to  amend  our  instruc- 
tion in  that  way. 

The  Court:  I  think  that  instruction  might  be 
given  Following  the  one  that  I  just  indicated. 

Mr.  Rubin:  If  your  Honor  please,  we  would 
object  to  the  instruction  as  amended,  as  proposed 
to  be  amended,  on  the  [31]  ground  that  it  would 
indicate  to  the  jury  that  there  must  be  an  intent 
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to  restrain  commerce,  and  that,  of  course  would 
imply  a  specific  intent  which  is  not  and  has  not  been 
an  issue  in  this  case. 

The   Court:     That  is  this  case  the  government 

must  prove  that  the  alleged  conspiracy 

Mr.  Margolis:  I  think  there  is  something  to 
what  the  government  says. 

The  Court:  *^I  further  instruct  you  that  in  this 
case  the  government  must  prove" — strike  out  **as 
one  of  its  main  contentions" — ''that  the  alleged." 
instead  of  ''agreement  entered  into  between  the 
defendants,"  because  that  implies  that  I  have  de- 
cided that  they  did  enter  into  an  agreement,  says 
that  the  alleged  conspiracy  had  for  its  object 

Mr.  Margolis:     That  would  do  it. 

The  Court:  That  the  alleged  conspiracy  had  for 
Its  object,  or  would  have  had? 

Mr.  Rubin:  The  object,  if  your  Honor  please, 
is  determined  from  the  facts,  not  from  a  specific 
finding  of  the  jury.  All  that  we  have  to  show  is  what 
they  did,  and  we  don't  have  to  shoW'  that  they  did 
that  for  any  particular  purpose.  If  for  any  pur- 
pose they  did  these  things  that  constituted  a  re- 
straint of  trade. 

The  Court:  That  is  what  I  say — no,  not  that 
it  constituted  a  restraint  of  trade,  but  they  formed 
a  conspiracy  to  restrain  [32]  trade. 

Mr.  Rubin:  That's  right,  wdthout  regard  to  the 
purpose,  however. 

The  Court:  That  the  alleged  conspiracy  would 
have  had  a  direct  effect  upon  interstate  commerce 
in  fresh  fish. 


1800  Local  36,  InVl  Fishermen  cmd 

Mr.  Rubin:     How  would  it  read,  then'? 

The  Court:  "I  further  instruct  you  that  in  this 
case  the  government  must  prove  that  the  alleged 
conspiracy  would  have  had  a  direct  effect  upon 
interstate  commerce  in  fresh  fish." 

Mr.  Rubin:  The  question  of  direct  and  indirect 
effect,  if  your  Honor  please,  particularly  under 
the  cases  cited  here,  are  those  in  which  there  is  no 
price  fixing  involved,  and  as  we  have  discussed  be- 
fore where  there  is  price-fixing,  where  that  is  the 
matrix  of  the  charge,  the  question  of  the  effect  is 
a  matter  of  lav\'  and  not  to  be  determined  by  the 
jury. 

These  are  labor  cases  that  are  cited  down  here, 
and  just  as  in  the  second  Coal  case  the  question 
of  the  direct  or  indirect — as  a  matter  of  fact,  this 
instruction  is  an  Apex  v.  Leader  instruction  where 
tlie  question  of  direct  and  indirect  effect  is  con- 
strued; not  a  |)rice-fixing  instruction.  That  is  our 
objection  to  that. 

The  Court:  Here  is  the  thought  that  I  have  in 
mind  in  connection  with  the  matter,  and  in  my 
notes  I  merely  put  a  [33]  question  mark  about  it: 
Suppose  the  defendants  conspired  to  fix  the  price 
on  something  that  was  not  moving  or  didn't  move 
in  interstate  commerce,  it  wouldn't  be  a  violation 
of  the  law. 

Mr.  Rubin  :     That  is  correct. 

The  (yourt:  Therefore  it  either  must  move  in 
commerce,  must  have  a  direct  effect  on  commerce, 
or  directly  move  in  commerce  or  something.  In 
other  words,  the  jury  has  got  to  find,  as  a  matter 
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of  fact,  that  there  was  interstate  commerce  in  fresh 
fish  before  they  can  find  an  agreement  to  fix  prices 
restrained  that  interstate  commerce. 

Mr.  Rubin:  We  would  have  no  objection  to  that 
kind  of  instruction. 

The  Court :  That  is  what  I  am  trying  to  get  here. 
Give  me  some  ideas. 

Mr.  Kenny :  I  can  cite  Lowe  v.  Lawler  as  author- 
ity for  that,  your  Honor. 

The  Court:     That  the  alleged  conspiracy 

Mr.  Rubin:  I  think  this  might  be  adequate: 
That  the  subject  of  the  conspiracy — that  the  trade 
and  commerce  which  you  may  find  to  be  the  subject 
of  conspiracy  must  be  interstate  commerce. 

That  is  something  else  that  has  a  direct  effect  on 
it. 

The  Court:     Supose,  now 

Mr.  Margolis :     It  is  all  right  the  way  it  is.  [34] 

The  Court:  Let's  say  this:  Suppose  that  one 
fisherman  and  one  fish  dealer  entered  into  a  con- 
tract to  fix  prices,  I  don't  think  you  could  get  a 
conviction. 

Mr.  Rubin:  That  is  correct,  if  your  Honor 
please,  and  that  is  the  reason 

The  Court:  Because  it  wouldn't  affect  inter- 
state commerce.  It  would  be  trivial,  remote,  inci- 
dental. 

Mr.  Rubin:  And  that  is  the  reason  that  your 
Honor  changed  the  language  in  the  previous  instruc- 
tion to  state  to  effect  in  a — commerce  in  a  substan- 
tial way. 
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That  was  the  purpose  of  that  instruction.  Now, 
that  has  to  do  with  the  amount  of  the  commerce, 
the  substantial  amount  of  the  commerce. 

This  instruction  has  to  do  with  tlie  nature  of  the 
effect  of  it. 

Y\^hen  you  talk  about  direct  or  indirect  effects, 
then  you  are  talking  about  something  that  is  con- 
templated in  the  Apex  case,  and  not  a  price-fixing 
case. 

Mr.  Margolis:  Let's  assume,  your  Honor,  that 
there  was  a  contract — the  reason  we  want  direct  or 
indirect,  let's  assume  there  was  a  price-fixing  agree- 
ment which  affected  only  products  in  intrastate  com- 
merce, but  indirectly  that  price-fixing  agreement 
would  result  in  affecting  the  prices  of  commodities 
moving  in  interstate  commerce. 

The  Court:  Then  it  would  be  within  the  law,  it 
would  [35]  be  within  the  inhibitions  of  the  Sherman 
Act.  That  has  been  true  ever  since — what  is  the 
name  of  that  railroad  case  that  Chief  Justice 
Hughes  wrote  the  opinion? 

Mr.  Margolis:  If  that  was  part  of  the  plan. 
But  let's  asume  that  the  only  effect  was  that  the 
people  competing  would  raise  their  prices  because 
they  say,  "Well,  we  will  raise  our  prices  because 
you  have  raised  yours." 

Tlie  Court:     Let  me  study  this  a  minute  here. 

Mr.  Dixon :  I  think  it  has  already  been  covered, 
Judge. 

Mr.  Rubin:  That  covers  the  volume  of  com- 
merce. 
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The  Court:  I  think  maybe  that  other  instruc- 
tion, S-15,  would  cover  the  idea  I  had  in  mind.  I 
considered  the  two  together,  and  I  thought  out  of 
the  two  of  them  there  ought  to  be  some  statement — 

Mr.  Dixon:     15  covers  it,  your  Honor. 

The  Court:  I  think  it  does.  All  right.  We  go  to 
defendants ' 

Mr.  Margolis:  At  this  point,  your  Honor  sug- 
gested we  wait  until  the  end,  but  because  as  we 
discuss  them  it  would  be  rather  difficult 

The  Court:  All  right,  if  you  have  a  special  ob- 
jection, make  it. 

Mr.  Kenny:  First,  I  would  just  suggest  if  15 
is  only  to  be  given,  that  the  second  sentence  read: 
^'The   government  must  prove   a   conspiracy" 

Mr.  Rubin:     15? 

Mr.  Kenny:  S-15.  "The  government  must  prove 
a  conspiracy  to  restrain  in  a  direct  and  substantial 
way. ' ' 

The  Court:     No,  it  doesn't  have  to  be  direct. 

Mr.  Margolis:  With  regard  to  defendants'  in- 
struction No.  4,  we  want  to  show  that  our  objection 
to  the  refusal  to  give  that  instruction  is  an  objec- 
tion to  give  the  instruction  in  the  manner  that  it 
was  last  worded  by  your  Honor,  not  as  originally 
phrased  by  us. 

Do  I  make  myself  clear  on  that  point,  your 
Honor?  In  other  words,  we  object  to  the  failure  to 
give  an  instruction  reading  as  follows : 

''I  further  instruct  you  that  in  this  case 
the  government  must  prove  that  the  alleged 
conspiracy  would  have  had  a  direct  effect  upon 
interstate  commerce  in  fresh  fish    *     *     *" 
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The  Court:  All  right.  Defendants'  No.  5  is 
covered  in  that  in  my  judgment,  as  I  have  stated, 
by  tills  instruction  over  here  the  jury  is  not  con- 
cerned with  the  reason  for  the  law  or  whether  they 
regard  it  as  a  good  or  bad  law,  or  v,diether  it  is 
good  or  bad.  All  these  matters,  it  appears  to  me,  in 
No.  5  and  a  number  of  other  instructions  which  T 
Vv'ili  indicate,  would  put  me  in  the  position  of  argu- 
ing the  case  to  the  jury.  In  other  words,  what  I  have 
got  to  do  is  to  state  the  law  without  that,  which  I 
think  I  have  done.  So  [37]  No.  5 

Mr.  Margolis:  We  would  like  to  have  your 
Honor  consider  as  a  separate  instruction,  as  though 
it  were  two  instructions,  paragraphs  1  and  2  of  De- 
fendants'— they  are  not  numbered  1  and  2,  but  the 
two  paragraphs  of  defendants'  proposed  instruc- 
tion No.  5. 

The  Court :  The  second  paragra])h  there  I  think 
is  not  a  correct  statement  of  the  law,  completely 
correct,  and  is  covered  by  the  government's  instruc- 
tion No.  5,  which  I  think  sets  up  fully  and  fairly 
and  accurately  the  law  with  relation  to  the  defend- 
ants' contention  that  they  are  a  labor  union,  and  I 
deem  it  to  cover  a  great  many  of  the  instructions 
offered  by  the  defendants. 

Mr.  Kenny:  I  just  submit  this  to  the  court, 
that  this  is  a  statement  of  Section  6  of  the  Clayton 
Act,  which  I  think  your  Honor,  if  you  read  Section 

1  of  the  Act,  should  also  read  to  the  jury. 

*     *     * 

Mr.  Rubin :  That  is  not  Section  6  of  the  Clayton 
Act.  It  may  be  a  paraphrase  of  it. 
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Mr.  Kenny:  It  is  a  paraphrase  of  it.  If  the 
paraphrase  is  not  to  be  given,  then  we  would  like  to 
have  at  least  the  section  itself  read.  [38] 

Mr.  Rubin:  I  don't  even  think  that  it  is  a  para- 
I)hrase. 

Mr.  Kenny:  Do  you  have  any  objection  to  the 
reading  of  Section  6  of  the  Clayton  Act,  and  it  be- 
comes 17  of  the  Sherman  Act  as  they  piece  it  to- 
gether in  the  book  the  judge  has  before  him? 

Mr.  Rubin :  I  think  you  proposed  that,  and  may 
I  suggest  we  defer  that  until  we  come  to  the  dis- 
cussion of  the  instruction'? 

The  Court:     All  right.  I  will  set  that  aside  here. 

Mr.  Rubin:  No.  5,  if  your  Honor  please,  we 
submit  isn't  even  a  paraphrase  of  the  Clayton  Act. 
We  submit  that  is  entirely  inapplicable.  It  states 
what  the  Act  does  not  provide. 

Mr.  Keiuiy:  I  think  we  can  waive  paragraph  2, 
all  right,  if  we  had  our  instruction  No.  11.  That  is 

the  first  11.  It  is  not  the  one  marked  ''S-11." 

*     *     * 

The  Court:  I  am  wondering  if  I  couldn't  read 
that  at  the  beginning  of  Government's  No.  5 

Mr.  Keimy:  That  is,  read  Section  6  of  the  Clay- 
ton Act*? 

The  Court:     Yes.  [39] 

Mr.  Kenny:     That  is  what  we  asked  for. 

Mr.  Margolis:  We  would  object  to  that  because 
we  think  that  is  inconsistent  with  government's  m- 
struction  No.  5,  because  government's  instruc'.ion 
No.  5  we  think  treats  the  law  as  though  in  order 
to  come  within  the  exemption  of  the  Clayton  Act 
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you  must  be  a  labor  union,  whereas  it  is  our  con- 
tention that  the  Clayton  Act  itself  makes  any  labor 
not  a  commodity  and  exem]3ts  labor  regardless  of 
whether  the  organization  is  in  the  form  of  a  labor 
union  or  not ;  and,  therefore,  we  say  the  two  are  in- 
consistent. 

Mr.  Dixon:  Section  6  of  the  Clayton  Act  stand- 
ing alone,  your  Honor,  is  entirely  too  broad  to  have 
any  meaning,  vmless  placed  in  the  context  of  the 
issues  of  fact  in  the  case  before  the  court.  It  is 
only  in  that  light  that  it  can  be  given  any  meaning, 
and  it  is  in  that  light  that  it  has  been  construed 

by  the  Supreme  Court. 

*     *     * 

Mr.  Margolis:  I  would  just  like  to  say  this:  In 
the  Hinton  case  a  conclusion  was  reached  based  up- 
on what  amounted  to  practically  stipulations.  In  the 
Hinton  case  there  wasn't  [40]  any  question  of 
determining  upon  the  basis  of  evidence  as  we  have 
tried  to  have  it  determined  here  just  what  the  exact 
status  of  these  peoj)le  were,  but  the  effect  of  it  was, 

"Sure,  we  come  in  and  we  admit  that  we  are  in- 
dependent business  men,"  and  so  forth.  The  whole 
record  shows  that  that  issue  was  never  tried  out, 
and,  therefore,  to  give  an  instruction  based  upon  the 
Hinton  case  as  though  the  issue  had  been  tried  out 
in  tlie  Iiintoi\  case,  when  it  wasn't,  prevents  us 
from  trying  out  the  issue  in  this  case. 

Mr.  Kenny:  As  though  the  issue  in  the  Hinton 
case  were  identical  with  the  issue  here. 

Mr.  Ruinn:  The  question  is  what  the  legitimate 
objectives  of  hibor  may  be  and  whether  or  not  they 
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are  immune,  and  we  have  argued  tliat  time  and 
again.  Judge  Kenny  has  argued  that  labor  is  per 
se  exempt  regardless  of  whether  they  are  a  labor 
imion  or  not.  That  has  been  argued. 

Mr.  Kenny:  I  have  never  argued  that  labor  per 
se  is  exempt. 

The  Court:  I  think  No.  5,  if  Section  6  is  read, 
would  not  be  subject  to  the  objection  which  you  have 
offered,  because  the  last  sentence  of  Section  6,  or 
Section  17 — do  you  have  it  before  you? 

Mr.  Margolis:  Section  6  of  the  Clayton  Act, 
which  is  Section  17  of  the  Sherman  Act*? 

The  Court:  Yes,  the  last  sentence  reads:  "nor 
shall  [41]  such  organizations,  or  the  members  there- 
of, be  held  or  construed  to  be  illegal  combinations  or 
conspiracies  in  restraint  of  trade,     *     *     *" 

Mr.  Margolis:  Our  contention  is  that  refers  to 
organizations  in  which  labor  is  what  being  dealt 
with,  labor  is  actually  the  commodity.  We  think 
that  at  least  upon  the  basis  of  the  presentation  here 
the  jury  has  a  right  to  determine,  as  a  matter  of 
fact,  whether  boats  which  are  being  used  are  the 
investment,  or  whether  they  are  merely  the  tools 
that  are  being  used,  and  substantially  what  is  being 
sold  here  are  the  products  of  labor  and  not  of  any 
invested  capital.  That  question  of  fact  was  never 
presented  in  the  Hinton  case,  was  never  resolved, 
becase  the  facts  weren't  presented. 

The  Court:  If  you  wish  I  will  read  Section  6 
of  the  Clayton  Act  just  prior  to  government's  in- 
struction 5,  and  I  think  that  5  doesn't  prejudice 
your  conception  here  that  not  only  under  Section  6 
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are  labor  organizations  exempt,  but  under  Section  6 
individuals  are  also  exempt,  because  it  says  here, 
a*  *  *  j^^i  having  capital  stock  or  conducted  for 
l)rofit,  or  to  forbid  or  restrain  individual  members 
of  such  organizations  *  *  *."  Every  defendant 
here  is  a  member  of  this  organization,  and  you 
have  to  have  some  relationship  in  your  instruction 
to  the  facts  in  the  case. 

Mr.    Kenny:     Section    6,    then,    of   the    Clayton 

Act  would  be  [42]  read  following 

*  *     * 

The  Court:  No.  Section  6  of  the  Clayton  Act 
would  precede  the  reading  of  government's  No.  5. 

Mr.  Kenny:  But  the  last  instruction  you  indi- 
cated you  would  give,  if  the  court  please,  is  S-15. 

The  Court :  Wherever  I  fit  in  Government 's  No. 
5,  that  will  be.  I  don't  know  where  I  will  go  from 

here. 

*  *     * 

Mr.  Kenney:     Defendants'  jjroposed  instruction 
No.  5  is,  therefore,  refused  over  our  objection  ? 
The  Court:     Yes,  that's  right. 

*  -x-       * 

Mr.  Margolis:  Does  your  Honor  think  we  can 
finish  ? 

The  Court:  I  think  we  can,  because  a  great 
many  of  these  are  going  to  fall  in  the  same  category. 
No.  6.  [43] 

Mr.  Kenny:     That  is  defendants'  6? 

The  Court:  Yes.  The  rule  of  reason  I  don't 
think  applies  in  a  price  case. 
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Mr.  Kenny :  We  concede  that  it  would  not  under 
the  Socony  Vacuum,  because  it  would  not  apply  to 
a  price  case  where  the  price  to  consumers  was  af- 
fected, and  whereas  in  that  case  there  was  support 
buying  and  factors  of  that  kind.  But  we  urge  most 
vigorously  that  the  rule  of  reason  does  apply  to 
original  producers  where  consumer  prices  are  not 
affected. 

The  Court :  You  have  touched  that  in  a  number 
of  other  instructions,  but  I  can't  agree  with  you.  I 
think  that  the  rule  of  reason  does  not  apply  in  a 
price  case,  and  that  was  definitely  settled  by  Socony 
Vacuum,  so  No.  6  will  be  refused. 

Mr.  Rubin:  That  is,  if  your  Honor  please,  that 
the  rule  of  reason,  as  I  understand  it,  applies  ex- 
cept with  respect  to  price  fixing  it  is  per  se  un- 
reasonable ? 

The  Court:  It  does  not  apply  in  a  case  where 
your  evidence  and  everything  goes  to  a  conspiracy 
to  restrain  trade  by  fixing  prices.  Or  saying  it 
shortly:  It  does  not  apply  in  a  price  case. 

No.  7,  in  the  things  that  are  related  it  is  covered, 
and  in  the  other  things  it  is  not  in  the  case.  [44] 

Mr.  Dixon :     That 's  right. 

Mr.  Kenny:  I  think,  your  Honor,  that  is  an  at- 
tempt to  overcome  an  interference  that  they  are 
accused  of  violating  Section  2. 

Mr.  Dixon:     The  indictment  speaks  for  itself. 

Mr.  Kenny:  If  it  does  we  are  entitled  to  have 
it  spelled  out. 

Mr.  Rubin:  They  are  not  accused  of  doing  a 
lot  of  things. 
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The  Court:  I  will  read  the  particular  section 
of  the  law  and  the  indictment  of  what  they  are  ac- 
cused of  doing.  I  think  this:  In  the  portions  that 
it  does  relate  it  is  covered,  and  otherwise  it  is  con- 
fusing and  immaterial. 

On  ISTo.  8,  it  seems  to  me  that  all  of  the  matters 
set  forth  in  it  are  immaterial,  except,  possibly,  your 
subparagraph  7  and  maybe  11,  and  7  is  covered 
otherwise. 

Mr.  Rubin:  With  respect  to  11,  we  submit  the 
question  of  diminution  or  increase  is  immaterial. 

Mr.  Margolis:  Does  your  Honor  take  the  posi- 
tion— I  just  want  to  get  this  clear — there  is,  of 
course,  this  law  to  the  effect  that  fish  may  not  be 
allowed  to  deteriorate,  that  is  the  California  law, — 
is  it  your  Honor's  position  that  a  combination  for 
the  purpose  of  achieving  that  objective  cannot  be 
defended  under  the  Sherman  Antitrust  Act  if  it 
results  in  a  diminution  or  restraint  of  the  flow  of 
fish?  [45] 

The  Court:  Let  me  answer  your  question  by 
saying  this:  It  seems  to  me  that  all  of  that  is  im- 
material in  connection  with  the  charge  made  here 
that  they  conspired  to  restrain  the  commerce  in 
fresh  fish  by  fixing  the  price  in  the  manner  charged 
in  the  indictment.  In  other  words,  they  can  have  the 
law  regulating  it  in  California  and  you  can  have 
all  these  other  things  still  true,  and  it  is  all  imma- 
terial in  connection  with  the  charge  whether  they 
did  or  didn't. 
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Mr.  Miirgolis:  Here  there  is  a  regulation  which 
makes  it  mandatory  upon  these  fishermen  to  prevent 
the  destruction  of  fish.  Is  it  an  interference  with 
commerce  to  take  steps  to  prevent — to  further  con- 
serve ? 

The  Court:  I  don't  think  that  is  material.  I 
will  [47]  refuse  the  instruction  in  its  entirety.  Para- 
graph No.  7  I  think  is  covered  by  other  instructions, 
and  Paragraph  No.  11,  about  which  there  was  some 
question  in  my  mind,  I  think  should  not  be  given 
because  the  charge  is  not  made  that  they  seek  to 
limit  the  production  of  fish.  The  whole  thing  is 
a  price  case,  and  could  not  be  appropriately  brought 
into  argument  by  the  government  other  than  to 
argue  to  the  effect  that  by  limiting  the  price  they 
would  limit  the  production  by  preventing  any  pro- 
duction. In  other  words,  ^'Our  price  or  no  fish." 

4f-  *  * 

Mr.  Kenny:  Just  before  that,  and  w^hile  it  is 
fresh  in  the  court's  mind,  would  not,  then,  we  be 
entitled  to  an  instruction  that  the  defendants  are 
not  charged  with  limiting  the  production  of  fish? 

The  Court:     No.  I  don't  think  so. 

Mr.  Margolis:  If  your  Honor  please,  one  more 
matter  on  that.  We  contend  from  a  series  of  exhi- 
bits, particularly  W-2,  which  got  in,  and  some  other 
exhibits 

Mr.  Kenny :     W-1. 

Mr.  Margolis :  W-1,  I  guess  it  is,  that  the  entire 
purpose  of  the  defendants,  the  real  objective  of  the 
defendants 

The  Court :     Let  me  get  in  mind  W-1. 
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Mr.  Margolis:  W-1  as  the  letter  which  called 
off  the  picketing.  [48] 

The  Court:     Yes. 

Mr.  Dixon :     It  is  the  June  30th  letter. 

Mr.  MaT'golis:  And  other  evidence,  the  testi- 
mony of  witnesses,  and  also  the  June  11th  exchange 
of  letters,  and  so  forth,  that  the  real  objective  of  the 
defendants  was  to  set  up  a  procedure  whereby  they 
would  know  before  they  went  fishing  what  price 
they  would  get  for  the  fish  on  that  trip,  in  other 
words,  that  they  wouldn't  have  to  go  out  and  fish 
blind,  and  that  the  agreement  that  was  proposed 
was  merely  one  means  of  obtaining  their  objective, 
and  that  the  real  thing  that  they  were  after,  the 
real  purpose  of  the  agreement  among  the  fishermen 
was  to  know  what  price  the  fish  was  before  they 
went  fishing.  And  then  I  direct  your  Honor's  at- 
tention— whether  the  evidence  says  that  or  not  is, 
of  course,  a  question  for  the  jury  to  determine — 
to  point  6  of  proposed  instructions  No.  8:  "whether 
it  is  reasonable  for  fishermen,  whose  labor  is  re- 
warded by  the  price  at  which  their  catch  is  sold, 
to  know  and  determine  in  advance  the  basis,  or 
rate,  at  which  they  will  be  compensated." 

The  Court:     That  goes  to  the  reasonableness. 

Mr.  Margolis:  Maybe  the  word  "reasonable" 
there  shouldn't  be  used,  but  I  think  there  should 
be  an  instruction  to  the  effect  that  if  the  purpose 
of  the  agreement  among  the  defendants  was  to 
establish  some  system  by  which  they  would  know 
and  determine  the  rate  at  which  they  would  [49]  be 
compensated,  that  that  is  not  necessarily  a  viola- 
tion of  the  antitrust  law;  that  that  purpose  is  not. 
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Mr.  Dixon :  That  is  just  the  point.  It  certainly 
is.  It  couldn't  be  anything  but  a  price-fixing  agree- 
ment. 

The  Court:  I  think  if  an  individual  fivsherman 
under  the  government's  theory  of  this  case  negoti- 
ated with  each  one  a  separate  contract,  that  it  would 
not  be  a  violation  of  law.  Their  theor}'  is  that  they 
combined  and  conspired  that  every  fisherman  should 
do  that  or  not  fish. 

Mr.  Margolis:  One  of  the  things  the  June  11th 
exchange  of  letters  provided  w^as  it  would  negoti- 
ated separately  for  each  individual  fisherman  with 
simply  the  union  representing  them  in  those  nego- 
tiations, for  each  individual  trip.  We  have  that 
evidence  in  there.  Does  the  mere  fact  that  the  indi- 
vidual for  whom  the  negotiations  are  being  con- 
ducted is  represented  by  a  union  iii  those  individual 
negotiations  make  it  a  violation? 

The  Court:  I  think  that  is  covered  by  the 
government's  instruction  here  on  the  Fisherman's 
Marketing  Act.  I  will  decline  8.  Let's  get  on. 

No.  9  Let's  set  aside  Nofl  9  for  a  moment. 

No.  10  I  think  is  covered  by  government's  5. 

Mr.  Kenny:     What  are  you  setting  aside? 

The  Court:  No.  9.  You  have, three  instructions 
in  there  all  relating  to  that  same  matter.  I  thought 
when  I  [50]  got  to  the  last  one  that  we  would  take 
the  three  of  them.  The  subject-matter  is  a  matter 
upon  wdiich  I  think  the  jury  should  be  instructed. 

No.  10  is  declined  because  I  think  it  is  covered 
and  is  not  a  correct  statement  of  the  law.  In  dther 
words,  it  goes  on  to  the  proposition  that  the  defend- 
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ants  are  workers,  which  I  think  is  covered  by  the 
government's  instruction  No.  5  with  the  reading 
of  that  section  of  the  Clayton  Act. 

No.  11  is  the  same  idea. 

No.  12  is  covered  by  the  Marketing  Act  instruc- 
tion of  the  government,  which  is  government's  No. 

4. 

*  *     * 

The  Court:  No.  12  I  think  is  covered  by  the 
government's  instruction  No.  4.  That  is  to  say,  I 
think  that  the  subject-matter  is  covered  by  govern- 
ment's instruction  No.  4.  Your  position  is  not  the 
same  as  that  taken  by  the  government. 

No.  13 

Mr.  Margolis:     No.  12  is  refused,  your  Honor? 

The  Court:  Yes.  No.  13  I  think  is  an  incorrect 
statement  of  the  law  and  is  declined. 

Likewise  No.  14.  That  is  the  original  producers, 

a  subject  we  were  discussing  a  while  ago. 

*  *     * 

Mr.  Kenny :  That,  of  course,  goes  to  the  heart  of 
our  contention  that  the  law  is  designed  to  restrain 
activities  of  middlemen  and  not  as  against  producers. 

The  Court :    That  I  cannot  agree  with. 

On  that  matter,  as  I  say,  I  think  it  is  an  incorrect 

statement  of  the  law,  so  it  is  declined. 

*  *     * 

Mr.  Kenny:  We  would  like  to  amend  our  pro- 
posed 14.  On  line  11 

Mr.  Margolis :     First  of  all,  line  5. 

Mr.  Kenny:  Yes,  to  insert  the  word  "working" 
before  ' '  producers. ' ' 
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The  Court :     On  line  5  and  11  ? 

Mr.  Kenny:  Line  5,  and  then  on  line  6  insert 
"working"  fishermen,  and  on  line  11  insert  "work- 
ing" before  "producers." 

Then  I  think  we  vv^ould  like  to  offer  separately  the 
last  sentence  of  instruction  No.  14  as  an  instruction. 


No,  it  is  still  declined. 

No.  15 

Mr.  Dixon:  Well,  that  is  wholly  incomplete, 
Judge.   The  difficulty  with  that  is 

The  Court:  The  subject-matter  is  covered  gen- 
erally. 

Mr.  Dixon:     That's  right. 

Mr.  Kenny:  We  would  like  to  amend  the  pro- 
posal to  strike  out  the  word  "as"  in  line  3  and  put 
in  lieu  thereof  the  word  "working." 

The  Court :     15  is  refused. 

16  is  of  the  same  general  nature  and  is  refused. 

Mr.  Margolis:  May  we  just  look  at  it  for  a 
moment,  your  Honor? 

The  Court :  17  again  goes  into  reasonable  return 
and  we  have  discussed  that  general  subject-matter. 
It  is  refused. 

18  I  think  is  covered  by  Government's  5  and  the 
section  of  the  Clayton  Act,  the  subject-matter  of  it. 

Mr.  Kenny:  Wouldn't  that  serve  to  clarify  the 
naked  language  of  the  Clayton  Act  when  it  was 
read  1 

Mr.  Rubin:  It  is  not  going  to  be  naked;  it  is 
going  to  [53]  be  followed  by  Government's  5. 
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Mr.  Margolis:  This  deals  with  individuals.  If 
Government's  5  is  proper  to  deal  with  organizations, 
to  clarify  and  extend  the  language  on  organizations, 
this  ought  to  be  proper  to  extend  the  language  with 
regard  to  individuals,  what  the}^  may  do. 

Mr.  Rubin:     That  doesn't  follow,  in  my  opinion. 

Mr.  Kenny:  This  goes  to  the  activities  as  indi- 
viduals. 

Just  for  digression.  Section  17  of  the  Clayton 
Act  represents  Senator  Cummings'  amendment 
which  went  to  the  simple  language  that  the  labor  of 
a  human  being  should  not  be  an  article  of  com- 
merce. Then  the  balance  of  it  was  the  House  Com- 
mittee Amendment  that  was  worked  up  on  a  Sunday 
afternoon  affecting  labor,  agricultural  and  horti- 
cultural organizations.  There  are  those  two  phases 
in  Section  17.  This  goes  to  the  Cummings  Amend- 
ment to  the  Clayton  Act. 

Mr.  Rubin:  If  your  Honor  please,  that  again 
goes  to  the  question  of  whether  laborers  are  exempt 
under  the  provisions  of  the  Act  as  such.  That  is 
all  the  second  paragraph  refers  to.  The  first  para- 
graph states  the  contention,  so  that  isn't  any  law; 
and  the  second  one,  which  apparently  is  an  attempt 
at  a  statement  of  law 

The  Court:  I  think  18,  the  subject-matter,  is 
covered,  as  I  view  the  law,  in  government's  5  and 
the  reading  of  the  Clayton  Act.  [54] 

19  I  think  is  an  incorrect  statement  of  the  law. 

Mr.  Kenny:  I  think  there  we  would  like  to  in- 
sert "working"  on  line  5  before  the  word  ''pro- 
ducers." 
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The  Court:     All  right.    19  is  declined. 

20,  I  think  the  general  idea  is  all  right,  except  the 
last  sentence,  "*  '''  *  then  it  is  your  duty  to  im- 
mediately find  such   defendant   or   defendants   not 

guilty. ' ' 

*  *     * 

Mr.  Kenny:     We  will  be  glad  to  withdraw  the 
word  "immediately."  Where  is  that? 
Mr.  Margolis :     Line  24. 
The  Court :     The  subject-matter  is  covered,  but  if 

you  want  it  I  can  put  it  in  again. 

*  *     * 

Mr.  Margolis :  Does  your  Honor  want  to  indicate 
at  what  point  that  will  be  given,  or  do  you  want  to 

leave  that  until  later? 

*  *     * 

The  Court :  I  think  that  can  go  back  in  our  gen- 
eral  instructions. 

Mr.  Dixon:  That  could  go  after  Government's  8, 
your  Honor. 

Mr.  Rubin :     It  is  repetitive  of  8. 

The  Court :  It  is  repetitive.  I  will  strike  out  the 
word  "immediately."  I  will  make  that  following  8 
and  before  defendants '  S-15. 

Mr.  Margolis:  Before  defendant's  1,  then,  or 
after  defendants'  1? 

The  Court:     S-15. 

Mr.  Kenny:  Defendants'  1  has  so  far  been  indi- 
cated as  coming  ahead  of — there  is  8,  and  then  1, 
and  then  15.  But  you  will  probably  put  it  after  8, 
that  would  probably  be  the  place. 

The  Court:     Yes,  it  follows  8,  government's  8. 
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Wait   a   minute.     Government's   8,    defendants'    1, 
and  defendants'  20.     It  will  follow  defendants'  1. 

Mr.  Kenny:     Very  good. 

The  Court:     Coming  to  the  "S"  instructions. 

Mr.  Margolis:  Now  we  are  in  a  bad  spot.  Mr. 
Andersen  has  all  of  our  copies. 

Mr.  Kenny :     We  can  work  it  out  here. 

The  Court:  S-1,  "You  are" — you  don't  need  to 
take  this.  [56] 

(Court  reading  the  instruction  referred  to.) 

The  Court:  I  think  it  is  incorrect,  and  I  think 
it  is  confusing,  and  the  O.P.A.  didn't  mean  that 
people  had  to  charge  the  top  prices. 

Mr.  Kenny:  That  is  true,  but  the  Emergency 
Price  Control  Act  said  that  the  prices  set  by  the 
O.P.A.  and  the  Administrator  should  be  governed, 
that  he  should  put  prices  at  a  fair  and  equitable 
level,  taking  into  consideration  these  factors:  costs, 
profits,  and  the  public  interest.  And  the  jury  should 
be  told,  we  believe,  that  an  agreement  merely  to  ob- 
tain merely  what  the  law  told  the  Administrator  of 
the  O.P.A.  to  get,  that  those  prices,  even  if  your 
Honor  should  leave  out — we  would  offer  the  first 
sentence  separately,  your  Honor. 

The  Court:  I  don't  think  so.  It  was  not  the  con- 
ception, as  I  view  the  Office  of  Price  Administra- 
tion, Emergency  Price  Control  Act, — and  I  have 
certainly  had  it  argued  plenty  before  me — that  they 
intended  to  establish  uniform  prices.  They  intended 
to  establish  maximum  prices. 

S-1  is  rejected. 
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S-2  is  the  same  subject-matter  as  your  No.  9,  and 
I  Avill  lay  that  aside.   Your  original  No.  9    That  is 

about  picketing. 

*  *     * 

The  Court:  S-3,  there  isn't  any  evidence  here 
about  a  row  between  the  American  Federation  of 
Labor  and  the  Congress  of  Industrial  Organizations 
of  a  substantial  nature,  and  it  seems  to  me  it  would 

be  confusing. 

*  *     * 

Mr.  Margolis:     We  will  withdraw  that. 

The  Court :     All  right.   Withdraw  it. 

S-4:  Incorrect.  And  the  subject-matter  is  cov- 
ered by  government's  No.  4. 

Mr.  Kenny:  Is  it  incorrect  to  say  that  they  are 
in  the  same  economic  category  as  agriculturalists 
and  horticulturalists  ? 

The  Court:  That  is  an  argument.  No.  4  is  de- 
clined. 

S-5  covered  by  government's  No.  5  and  the  Clay- 
ton Act.  You  have  got  your  working  producer  in 
there. 

S-6 [58] 

Mr.  Kenny :  S-6  has  this  virtue,  the  naked  read- 
ing of  the  Act  does  not  include  an  instruction  such 
as  the  government  will  get  on  their  No.  5  when  that 
is  read.  That  is  the  last  paragraph:  "If  you  find 
that  the  defendants  acted  as  members  of  an  organ- 
ization in  which  labor  was  the  basis  or  one  of  the 
chief  factors,  they  did  not  act  in  restraint  of  trade, ' ' 
and  so  forth. 
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The  Court:  No,  I  tliink  that  it  is  incorrect. 
S-6 

Mr.  Kenny:     Could  I  amend  the  proposal? 

The   Court:     Surely. 

Mr.  Kenny:  On  line  20  of  S-6,  strike  out  the 
words  "they  did  not  act  in  restraint  of  trade,  and." 

Mr.  Dixon:  It  is  still  not  a  correct  instruction 
ir.  our  judgment,  your  Honor. 

The  Court:  That  is  covered  by  government's  5, 
the  subject-matter  is. 

Mr.  Kenny :  There  is  nothing  in  government 's  5, 
if  the  court  please,  that  tells  anyl)ody  that  they 
should  find  anybody  not  guilty,  and  that  is  what 
we  want.  Furthermore,  we  would  like — the  ever- 
cautious  Mr.  Margolis  suggests,  and  I  will  comply, 
that  we  should  offer  each  paragraph  of  S-6  as  a 
separate  instruction. 

The  Court :     All  right.  S-6  declined  as  amended. 

S-7,  the  subject-matter  is  covered  by  govern- 
ment's 4. 

Mr.  Kenny:  But  there  again  this  gives  the  fac- 
tors which  [59]  would — what  about  the  last  para- 
graph, "You  should  ignore  the  evidence  relating  to 
picketing  and  boycotting"? 

The  Court:  That  is  the  subject-matter  of  your 
No.  9,  and  S-2  and  your  S-9,  which  I  will  get  to  in 
a  moment. 

Mr.  Margolis:  I  just  want  to  make  one  sugges- 
tion, your  Honor.  I  think  that  the  defendants'  in- 
structions should  be  considered  from  the  standpoint 
of  whether  they  are  correct  or  not ;  not  whether  they 
aie  covered  by  the  government's  instructions,  be- 
cause  
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-  The  Court :  The  subject-matter  is  covered  by  the 
government's  instruction  is  what  I  mean  to  say, 
and 

Mr.  Margolis:  My  point  is  that  the  government 
naturally  tried  to  state  the  instruction  in  a  way  most 
favorable  to  itself. 

The  Court :     I  thought  they  were  pretty  fair. 

*  *     * 

Mr.  Margolis:  May  I  state  there  is  a  difference 
of  opinion  on  that.  But  we  do  think  that  this  ought 
to  be  considered  as  to  whether  it  is  a  correct  state- 
ment of  law,  and  if  it  is,  then  the  mere  fact  that  it 
is  covered  by  one  of  the  government's  instructions 
should  not  mean  that  we  have  to  accept  the  govern- 
ment's statement. 

The  Court:  Maybe  I  did  not  make  myself  clear. 
When  I  say  that  it  is  covered  by  the  government's 
instruction,  what  [60]  I  mean  to  say  is  that  the  sub- 
ject-matter is  an  appropriate  one  to  instruct  the 
jury  on,  that  the  subject-matter  is  covered  by  the 
government's  instruction,  and  I  think  correctly 
stated  by  the  government's  instruction  No.  4. 

Mr.  Margolis:  And  incorrectly  stated  in  ours, 
your  Honor?  Because  I  think  the  latter  is  the  real 
question  that  I  think  your  Honor  should  consider. 

The  Court:  Your  statement  of  the — it  isn't  cor- 
rect in  that  it  isn't  completely  correct. 

*  *     * 

Mr.  Kenny:  We  will  offer  each  paragraph  sep- 
arately, in  addition,  your  Honor.  [61] 
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The  Court:  I  think  the  government's  position 
there  is  correct.    S-7  will  be  declined. 

S-8.  It  generally  states  your  position  about  the 
indeiDcndent  working  producers  in  another  way. 

Mr.  Kenny:  Your  Honor,  it  also  does  this:  I 
wrote  that  after  I  read  the  government's  proposed 
5,  because  the  government  is  leading  your  Honor 
right  into  the  teeth  of  the  N.L.R.B  v.  Hearst  and 
Milk  Wagon  Drivers'  case. 

The  Court:  The  Milk  Wagon  Drivers'  case  I 
didn't  think  applied.  I  got  it  out  and  read  it  again 
this  morning. 

Mr.  Kenny :  They  were  sellers.  It  occurs  all  the 
way  through.  You  have  got  insurance  salesmen  who 
are  in  unions.  Many  of  the  Teamsters'  groups  are 
not  on  any  regular  pay  roll;  they  are  dependent 
upon  commissions  entirely.  And  this  position  of  the 
government's  that  you  have  to  be  on  a  regular  pay 
roll  would  have  the  most  far-reaching  effects  on 
dozens  of  instances  that  are  conceivable  where  there 
is  organization. 

The  Court:  As  I  see  the  government's  position 
it  isn't  precisely  that.  It  is  that  and  that  the  buyers 
of  fish  don't  control  the  fishermen;  they  don't  con- 
trol where  he  fishes  [62]  or  when  he  fishes. 

Mr.  Dixon:     Right. 

The  Court:  And  in  these  other  cases  as  I  read 
them  there  is  sufficient  measure  of  control  to  have 
Avarranted  the  conclusions  that  they  were  labor 
unions. 

Mr.  Kenny:     I  cite   also  Dubinskv's  union  has 
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many  units  in  the  Ladies  Garment  Workers  who 
work  at  home,  who  are  piece  workers  and  work  on 
materials. 

Mr.  Dixon:  There  is  always  in  those  cases  an 
element  of  control,  such  as  getting  the  material  from 
them.    It  is  the  property 

The  Court:  Yes,  I  got  them  both  down  this 
morning  and  read  them  again,  because  his  instruc- 
tion  

Mr.  Margolis:  Isn't  that  a  question  of  fact  here 
on  which  we  are  entitled  at  least  to  the  instruction? 
There  are  elements  of  control.  What  the  market 
dealers  will  take.  We  found  the  relationship  here 
often  exists  of  debtor  and  creditor  out  of  which  we 
contend  certain  elements  of  control  exist.  There 
are  all  sorts  of  factors  which  actually  result  in  con- 
trol. Now,  whether  that  control  brings  it  within  this 
rule  or  within  the  other  rule  depends  upon  the  find- 
ings of  fact  as  to  control.  We  contend  there  is  a 
great  deal  of  control  as  a  practical  matter;  that 
there  is  complete  dependence. 

Mr.  Kenny:  Plus  the  difference  in  bargaining 
power 

Mr.  Margolis:  That  is  the  heart  of  the  Hearst 
case.  [63]  And  we  think  at  least  an  instruction 
ought  to  be  given  on  the  question  of  law  and  let  the 
jury  determine  it. 

The  Court:  It  may  be  on  No.  5  of  the  govern- 
ment's instructions,  that  there  should  be  some 
modification  to  the  statement  therein  about  the  re- 
lationship of  employer  and  employee. 

Let  me  lay  that  aside. 


1824  Local  36,  Int'l  Fishermen  cmd 

S-9,  I  will  lay  that  aside  to  take  up  with  your 
'No.  9  and  S-2.  That  again  has  something  to  do  with 
I)icketing  and  ])oycotting. 

S-10.  The  subject-matter  is  covered  by  the  gov- 
ernment's 5,  which  I  think  correctly  states  the  law. 

*  *  ■X' 

Mr.  Kenny:  We  would  like  to  amend  S-10  by 
striking  out  the  sentence  on  lines  7  and  8. 

The  Court :  "If  Local  36  is  in  fact  a  trade  union, 
the  defendants  should  all  be  acquitted  by  you'"? 

Mr.  Kenny:  Yes.  And  insert  in  lieu  thereof  "If 
they  are  acting  solely  in  self-interest  and  not  in 
collusion  with  other  economic  groups. 

The  Court:     You  should  acquit  the  defendants? 

Mr.  Kenny :  Then  on  line  17  insert  the  same  lan- 
guage that  I  inserted,  after  the  words  "labor 
union,"  insert  that  language,  and  then  I  would 
strike  out  the  words  "to  so  find,"  [64]  in  line  17, 
strike  out  "so  tind,  and",  "it  is  your  sworn  duty  to 
acquit  the  defendants." 

We  offer  S-10  as  amended  l)ot]i  in  its  entirety 
and  each  paragraph  and  sentence  separately. 

The  Court:     All  right.    That  is  declined. 

Now,  S-11,  that  is  the  text  of  the  Fishermen's 
Marketing  A^t.  I  don't  know.  1  have  a  question 
mark  there.  I  am  wondering  if  that  ought  not  l)e 
read  just  prior  to  government's  No.  4.  In  other 
words,  give  it  the  same  treatment.  Any  objection 
to  that? 

»     *     * 

Mr.  Margolis:  Reading  the  Act  just  by  itself 
doesn't  mean  anything. 
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Mr.  Dixon:  I  thought  the  judge  stated  he  would 
treat  this  the  same  as  he  did  the  other,  which  would 
imt — I  mean  the  law,  the  terms  of  the  statute — be- 
fore the  instruction. 

The  Court:  I  think  the  latter  part  of  that  can 
go  out  here,  but  something  might  be  said  about  the 
fact  that  the  jury  can  acquit  the  defendants  at  the 
end  of  the  other  charge,  and  I  will  insert  that  to  be 
3*ead  here  and  to  be  considered  when  we  get  to  the 
government's.  So  your  S-11,  that  portion  of  the 
Act  will  be  read  just  prior  to  4,  Government's  4. 
Mr.  Kenny:  In  its  entirety,  your  Honor? 
The  Court:  Except  the  last  paragraph  on  that 
page,  and  we  will  discuss  that  when  we  come  to  gov- 
ernment's 4. 

Mr.  Kenny:     Very  good. 

The  Court:  S-12,  well,  that  is  the  same  notion. 
I  think  the  subject-matter  is  correctly  covered  by 
the  government's  4  and  your  S-11. 

Mr.  Kenny :  It  will  be  if  No.  4  is  amended,  your 
Honor.  You  see,  we  have  cited  the  Stark  County 
case  and  the  other  [_Q6']  cases  covering  collective 
bargaining  associations  and  the  government's  4 
does  not  give  us  the  benefit  of  that  determination. 

If  No.  4  is  amended 

The  Court:     Your  S-12  is  a  different  view  of  the 
law  than  the  government's  4. 
Mr.  Kenny:     That's  right. 

The   Court:     And   I   think   the    government's   4 

more  nearly  correctly  states  the  law,  as  I  view  it. 

Mr.  Kenny:     In  other  words,  it  is  your  Honor's 

view  that  a  collective  bargaining  group  that  bar- 
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gi.iiis  for  future  i^rices  to  be  paid  its  members  for 
commodities  to  be  delivered  directly  to  the  con- 
tracting buyers  at  the  prices  agreed  uj^on  in  advance 
through  their  association  is  not  within  the  purview 
of  the  Fish  Marketing  Act  or  the  Capper- Volstead 
Act? 

The  Court:  No.  I  think  S-12  is  not  a  correct 
statement  of  the  law. 

Mr.  Kenny:  We  are  saying  in  S-12  virtually 
that,  are  we  not? 

The  Court:  I  don't  think  so.  I  think  Govern- 
ment's 4  covers  the  Act  with  reading  the  Act,  and 
S-12  will  be  declined. 

S-13,  it  looks  to  me  like  that  is  confusing.  The 
word  "co-operative"  I  know  you  mention  it  several 
times,  but  I  don't  know  how  this  can  appropriately 
fit  into  the  case. 

Mr.  Kenny:  Well,  there  is  in  the  minds  of  the 
jury,  [67]  undoubtedly,  many  of  them  who  have  had 
experiences  with  co-operatives,  and  as  we  know, 
there  are  many  types  of  co-operative,  and  we  are 
here  seeking,  just  as  we  did  with  the  word  "con- 
spirac.y,"  to  maintain  that  conspiracies  don't  nec- 
essarily mean  a  special  type  of  connotation. 

The  Court:  I  read  the  Act  to  them  and  then  I 
instruct  them  on  what  I  conceive  to  be  the  applica- 
tion of  that  law  here,  and  I  don't  mention  the  word 
"co-operative." 

1  think  that  it  ought  to  be  declined,  and  I  will 
do  so. 

S-14,  that  is  the  same  general  idea  on  the  labor. 
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Mr.  Kenny:  The  first  paragraph  is  a  statement 
of  the  law  of  California.  [68] 

The  Court:     It  is  immaterial. 

Mr.  Kenny:  That  they  have  no  title  and  must 
dispose  of  them. 

The  Court:  It  is  immaterial.  The  second  one  is 
the  same  thing. 

The  third  paragraph,  fourth  paragraph  and  fifth 
paragraph  are  matters  relating  to  Section  6  of  the 
Clayton  Act  and  I  think  are  covered,  so  S-14 

Mr.  Kenny:  There,  again,  as  to  the  third  and 
fourth  paragraphs 

The  Court:     Third,  fourth  and  fifth  paragraphs. 

Mr.  Kenny:  Yes,  they  serve  to  give  our  theory 
of  how  the  jury  can  apply  the  Clayton  Act  which 
you  were  about  to  read  to  the  jury  for  the  benefit  of 
the  defendants.  If  government's  5  is  given  we 
would  like  to  have  our  theory. 

The  Court:  You  can't  do  like  Judge  Lindsey 
used  to  do,  just  take  everybody's  instructions  and 
give  them  all.  I  have  to  decide  what  the  law  is.  I 
think  theirs  more  nearly  correctly  states  the  law. 
S-14  is  declined. 

S-15  is  given  as  modified. 

S-16  goes  into  the  reasons  for  the  rule  and  is  of 
the  same  nature  as  one  of  the  other  instructions,  it 
is  in  the  nature  of  argument  and  it  will  be  declined, 
as  is  also  S-17. 

Mr.  Margolis :  Can  we  have  just  a  moment,  your 
Honor  ? 

The  Court :  Yes.  And  18,  16,  17  are  declined.  18 
I  think  is  confusing  and  doesn^t  have  any  place  in 
the  case. 
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Mr.  Kenny:  Well,  your  Honor,  there  has  been, 
if  you  recall,  Exhibits  224  and  225  introduced  by 
the  government,  the  Santa  Monica  agreements, 
which  were  closed  shop  agreements,  and  the  jury 
we  believe  should  be  told  that  because  that  is  a 
tv.rning  point  in  the  law  suit  in  the  Northern  Dis- 
t]  ict  that  this  contract  and  the  proposed  conspiracy 
is  one  for  an  open  shoi3  agreement. 

The  Court:  I  tliink  it  is  immaterial,  and  that 
will  be  declined. 

Mr.  Margolis:     Does  that  finish  our  proposals'? 

The  Court:  That  finishes  your  originals  and 
your  supplemental  theories. 

Mr.  Rubin:     First  supx3lemental. 

The  Court :  And  the  second  supplemental,  except 
for  those  that  I  have  laid  aside.  I  will  take  those 
up  now. 

Mr.  Margolis:  Your  Honor  has  laid  aside  S-2 
and  9? 

The  Court :  I  have  laid  aside  No.  9,  S-2  and  S-9. 
They  all  relate  to  picketing. 

Mr.  Kenny:  Was  S-8  laid  over,  do  you  recall? 
My  notes  may  be  wrong. 

The  Court:  No,  that  is  not  correct.  That  was 
the  newsboys'  thing.  That  was  declined.  Wait  a 
minute.  8  was  laid  over.  Your  No.  9,  your  S-2  and 
S-9  they  all  relate  to  the  general  subject-matter  of 
picketing,  strikes,  boycotts,  [70]  and  so  forth.  I 
don't  find  anything  in  the  government's  instruction 
which  I  believe  meets  the  situation  which  ought  to 
be  covered  in  these  instructions  to  the  jury,  al- 
though I  have  repeatedly  stated  them  from  time  to 
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lime  throughout  the  trial  that  the  defendants  here 
are  not  charged  with  striking  or  picketing ;  that  that 
i.«  merely  to  be  considered  by  them  as  evidence  as 
to  whether  there  was  or  wasn't  the  alleged  conspir- 
acy. In  other  words,  you  do  not  charge  them  with 
the  actual  restraint;  you  charge  them  with  conspir- 
ing to  restrain  trade. 

*     *     * 

The  Court :  In  other  words,  I  don 't  think  the 
jury  ought  to  go  out  thinking  they  had  a  strike  down 
there  and  tied  up  fishing,  so  we  are  going  to  convict 
them. 

Mr.  Rubin:  I  agree  with  your  Honor's  state- 
ment. It  is  material  under  our  instructions  with  re- 
spect to  the  right  to  do  certain  things  under  the 
Fish  Marketing  Act,  also.  We  probably  will  get  to 
til  at  w^hen  we  consider  our  instructions.  I  think 
your  Honor's  statement  is  correct  that  they  are  not 
being  charged  with  these  specific  acts,  and  I  think 
the  jury  has  been  so  advised. 

Mr.  Kenny:  You  don't  contend  that  they 
couldn't  picket  or  boycott  to  obtain  an  agreement 
under  the  Fish  Marketing  Act,  do  you  ?  [71] 

Mr.  Rubin :     We  certainly  do. 

Mr.  Dixon :  Very  definitely.  If  they  are  a  fisher- 
men's  co-op  they  certainly  can't  force  a  contract  on 
somebody  which  is  a  contract  which  fixes  the  prices 
that  they  agree  upon. 

Mr.  Margolis:  Did  they  say  'Sve  will  only  sell 
our  commodities  at  a  certain  price'"? 

Mr.  Kenny:  Couldn't  they  advertise  their  dis- 
pute just  as  the  man  out  on  Sixth  Street  with  the 
shoes  ? 
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Mr.  Dixon :  Here  you  come  to  the  dilemma  of  the 
defendants:  You  want  to  be  a  labor  union  and  a 
co-op  at  the  same  time.  And  the  action  which  you 
took  or  which  was,  rather,  taken  the  nature  of  the 
picketing  and  boycotting  and  everything  else,  was 
taken  as  a  labor  union.  Of  course,  I  don't  think  it 
makes  any  difference  whether  it  is  taken  as  a  labor 
union  or  anything  else,  if  it  is  part  of  a  plan  to 
force  a  contract  on  someone  which  wouldn't  be  a 
legal  contract. 

Mr.  Kenny:  Whether  you  are  a  labor  union  or 
a  guy  with  a  pair  of  shoes  that  doesn't  fit,  whether 
you  are  a  Negro  group  that  would  like  to  be  em- 
ployed, or  whether  you  are  a  dairy  farmer,  it  is  no 
offense  against  the  Sherman  Act  to  picket  or  boy- 
cott, and  probably  not  an  offense  against  any  State 
law. 

Mr.  Rubin:     To  picket  or  boycott  isolatedly. 

The  Court:     Per  se.  [72] 

Mr.  Dixon:     We  don't  deny  that. 

Mr.  Rubin:  But  here  there  are  other  factors 
besides  picketing  and  boycotting. 

Mr.  Margolis:  If  the  objective  of  the  picketing 
and  boycotting  is  illegal,  then  of  course  mider  this 
complaint  the  picketing  and  boycotting  is  admis- 
sible to  prove  participation  in  illegal  activities. 
But  if  the  objective  is  legal  then  the  picketing  and 
boycotting  certainly  aren't  illegal. 

Mr.  Rubin:  You  assume  that  tlio  objective  is 
legal  because  of  the  Act. 

Mr.  Margolis:  No.  no.  All  we  want  is  an  instruc- 
tion to  the  effect  that  if  what  the  defendants  were 
trying  to  obtain  was  not  a  violation  of  the  Sherman 
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Antitrust   law   then   the   picketing   and  boycotting 
do  not  make  it  a  violation. 

Mr.  Rubin :  The  only  reason,  as  I  understand  the 
argument  of  counsel,  the  reason  that — their  conten- 
tion is,  your  Honor  please,  their  position  is  that  the 
contract  as  not  illegal  because  of  the  Marketing 
Act,  that  is  an  exemption  to  the  Sherman  Act. 

Now,  that  isn't  legal  per  se.  If  it  is  legal  at  all  it 
is  legal  because  it  is  covered  by  the  Act.  Now,  then 
the  question  is  whether  or  not  the  Act  makes  that 
legal  because  it  is  simply  an  isolated  contract,  or 
whether  that  exemption  is  not  taken  away  from  it 
because   you   endeavored   to   enforce   the   contract. 

You  are  assuming  an  exemption [73] 

The  Court:  Let  me  see  if  I  can  say  something. 
I  started  to  bring  it  out. 

''Evidence  has  been  admitted  in  the  case  of 
picketing  and  boycotting.  These  acts,  in  and  of 
themselves,  are  not  contrary  to  or  in  violation 
of  the  Sherman  Act  under  which  this  proceeding 
is  brought.  They  are  to  be  considered  by  you 
as  evidence  in  your  determination  as  to  whether 
the  defendants  did  or  did  not  conspire  as  al- 
leged in  the  indictment." 

Now,  that  seems  to  me  to  be  the  law. 

Mr.  Margolis:  I  w^onder  if  in  instruction  No.  9 
you  can  say  in  that  last  sentence  there^perhaps  a 
little  rephrasing  of  the  last  sentence,  in  other 
words,  "You  are  not  concerned  with  the  means  used 
by  the  defendants,  but  you  are  only  concerned  with 
whether  the  agreement  is  an  unreasonable  restraint 
of  trade." 
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Mr.  Rubin :  That  is  not  the  charge,  and  it 
doesn't  fit  in  with  the  possible  defense  of  compliance 
with  the  Marketing  Act. 

The  Court:  I  think  what  I  have  stated  there  at 
least  covers  my  notion  of  what  the  law  is  and  should 
be  given  to  the  jury  as  a  clarification  to  them  of  a 
lot  of  the  evidence  that  has  gone  in,  so  that  they 
will  not  be  prejudiced  in  their  determination  of  the 
question  that  they  have  to  answer  by  the  acts  and 
conduct  of  the  defendants  in  the  picketing.  [74] 

Mr.  Dixon:  On  that  phase  of  it,  I  think  your 
Honor  understands  that  this  is  an  affirmative  de- 
fense. 

The  Court:     I  miderstand. 

Mr.  Dixon:  It  is  set  forth  in  our  instruction 
No.  4,  which  we  feel  is  clearly  supported  by  the 
language,  whether  it  is  dictum  or  otherwise  is  im- 
material, because  of  the  reason  it  makes  sense,  to  us 
at  least,  and  in  our  view  correctly  states  the  proposi- 
tion frequently  referred  to  in  some — well,  in  the 
Hinton  case  to  the  effect  that  as  a  business  associa- 
tion they  cannot  force  or  do  those  acts  which  other 
people  in  similar  circumstances  cannot  do.  That  the 
Fishermen's  Marketing  Act,  so-called,  does  not  give 
them  any  more  right  than  the  right  to  organize 
together  for  the  purpose  of  selling  their  product, 
as  is  stated  in  the  Act.  That  when  they  go  beyond 
that,  then  they  come  within  the  purview  of  the 
Sherman  Act  and  are  subject  to  it,  and  that  is 
what  our  instruction  No.  4  is  intended  to  convey, 
that  proposition  of  law. 
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Mr.  Margolis:  Suppose  they  will  say,  "We  will 
withhold  our  product  off  the  market  until  we  get 
a  certain  price,"  that  is  exactly  the  same  sort  of  a 
coercive  tactic  as  is  used  by  labor  when  they  say, 
*'We  will  withhold  our  labor  until  we  get  a  certain 
W' age. ' ' 

Mr.  Dixon:  You  are  dealing  now  as  a  business 
organization  and  not  a  labor  union.  The  difficulty 
with  your  position,  [75]  in  my  judgment — it  is 
only  my  opinion,  of  course, — is  that  you  don't  re- 
cognize the  distinction  between  the  tw^o  classifica- 
tions. 

The  Court:  All  right.  Just  a  minute.  Do  you 
see  any  objection  to  the  instruction  I  dictated? 

Mr.  Dixon:     No. 

The  Court:  Do  you  see  any  objection  to  the  in- 
struction I  just  dictated? 

Mr.  Kenny:     I  think  as  far  as  it  goes. 

Mr.  Margolis:     That's  right. 

The  Court:  I  don't  think  it  ought  to  go  any 
further.  If  I  do,  why,  then  I  will  get  into  the  realm 
of  commenting  on  the  evidence,  which  I  don't  want 
to  do. 

Mr.  Kenny:  This  instruction  S-2  is  one  that 
should  be  given,  and  that  is  the  general  instruction 
of  what  the  right  to  picket  is. 

The  Court:  I  think  that  is  covered  by  my  in- 
struction, that  there  isn't  anything  in  the  law  to 
prohibit  their  picketing. 

Mr.  Margolis :  We  would  like  to  offer  the  two 
paragraphs  of  S-2  separately.  We  think  at  least 
the  first  paragraph  ought  to  be  given. 
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Mr.  Kenny:  Because  it  is  the  only  way  that  the 
issue  between  the  government  and  ourselves  will  be 
resolved  by  the  court.  That  is,  the  government  is 
goin^  to  argue,  obviously,  [76]  from  what  they  have 
said  here,  that  labor  unions  are  the  only  people 
who  could  picket,  and 

Mr.  Dixon :  And  that  only  if  there  is  a  labor 
dispute. 

Mr.  Kenny:  That  is  what  the  government  is 
going  to  argue,  your  Honor,  and  it  is  important 
that  the  government  be  set  straight.  That  is  not 
the  law.  That  is  part  of  the  free  speech  that  has 
been  guaranteed  and  has  been  spelled  out  in  Swing 
V.  A.  F.  of  L.,  Senn  v.  Tile  Layers,  in  our  own  Cali- 
fornia cases. 

Mr.  Rubin:  All  labor  cases,  every  one  of  them, 
and  the  theory  of  them  is  that  there  is  no  conspiracy 
among  the  picketing  group  to  picket. 

The  Court :  I  think  basically  anybody  can  picket 
if  they  want  to,  because  the  only  reason  that  labor 
is  given  the  right  to  picket  is  because  they  have 
the  right  to  free  speech. 

Mr.  Kenny:     Correct. 

Mr.  Rubin:  As  an  individual.  That  is  where  the 
cases  go  off,  if  your  Honor  please.  That  is,  it  is 
mere  coincidence  that  they  happen  to  be  in  one 
particular  place  at  the  same  time. 

The  Court:  I  don't  think  so.  They  might  have 
a  perfectly  legitimate  objective. 

Mr.  Kenny:  Your  Honor's  last  statement  is 
the  one  that  we  agree  with,  and  it  is  in  direct  con- 
flict with  what  Mr.  Rubin  said.  We  are  going  to 
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be  in  this  position,  unless  the  [77]  first  paragraph 
of  S-2,  or  something:  like  that  is  read:  I  will  be 
arguing  to  the  jury  about  the  man  picketing  out 
there  on  Sixth  Street  and  he  will  be  arguing  that 
only  in  a  labor  dispute  can  you  picket. 

As  I  see  the  first  paragraph  of  S-2  it  expresses 
exactly  what  the  court  has  just  stated  to  be  the  law. 

Mr.  Rubin:  We  will  accept  the  court's  instruc- 
tion. 

The  Court :  ^ '  Evidence  has  been  admitted  in  the 
case  of  picketing  and  boycotting.  These  acts  in  and 
of  themselves  are  not  contrary  to  or  in  violation  of 
the  Sherman  Act  under  which  this  proceeding  is 
brought.  They  are  to  be  considered  by  you  as  evi- 
dence in  your  determination  as  to  whether  the  de- 
fendants did  or  did  not  conspire  as  alleged  in  the 
indictment." 

Now,  let  me  see.    *'*     *     *     of  any  law." 

Mr.  Kenny:  Yes,  I  think  that  would  be  better 
than  the  *' Sherman  Act." 

Mr.  Margolis:  I  wonder  if  you  would  say,  in- 
stead of  the  word  *' conspire,"  *' enter  into  an  agree- 
ment"? 

The  Court:  No.  "*  *  *  did  or  did  not  com- 
bine or  conspire  *  *  *."  I  want  to  stick  to  the 
charge  in  the  indictment. 

Mr.  Margolis :  Will  your  Honor  consider  the 
first  paragraph  of  S-2'? 

The  Court:  This  covers  it.  *'*  *  *  in  viola- 
tion of  any  law." 

Mr.  Margolis:  I  would  also  like  to  direct  your 
attention  to  S-9.  I  think,  certainly,  the  last  sentence 
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— ^^perhaps  if  you  say,  '*If  you  find  that  the  combi- 
nation or  conspiracy,  any  alleged  combination  or 
conspiracy  entered  into  by  the  fishermen, ' '  and  then 
the  rest  of  it. 

The  Court:  I  see  your  point.  Wait  until  I  get 
this  other  one. 

This  sentence  would  be  added,  "If  you  find  that 
the  defendants  did  not  so  combine  or  conspire  then 
you  should  disregard  such  evidence  of  picketing  and 
boycotting  for  any  purpose." 

Mr,  Kemiy:     That  is  better. 

Mr.  Rubin :  That  brings  us  again  to  the  question 
of  No.  4.  Our  thesis  is  this :  that  ordinarily  combi- 
nations of  businessmen  to  fix  prices  are  illegal  under 
the  Socony  case.  The  defendants  say  they  are  given 
the  right  to  do  that  under  the  terms  of  the  Fishery 
Marketing  Act,  which  is,  in  effect,  an  exemption; 
and  we  come  back  and  say  that  while  tliey  may  have 
the  right  to  make  contracts  under  that  Act,  they  do 
not  have  the  right  to  force  those  contracts  by  these 
coercive  tactics  upon  other  people.  So  that  actually 
in  determining  whether  or  not  they  have  the  right 
to  do  what  they  did  do,  under  the  Act,  whether  the 
Act  is  a  defense,  the  jury  must  consider  whether 
these  coercive  tactics  were  used.  The  last  sentence 
would  take  away  from  the  jury  that  evidence.  [79] 

The  Court :     I  don 't  think  so. 

Mr.  Dixon :     Will  you  read  it  again,  your  Honor  ? 

The  Court:  You  have  to  prove  your  conspiracy 
and  combination. 

Mr.  Rubin:     That's  right. 
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The  Court:  The  evidence  of  the  picketing  and 
boycotting  as  admitted  for  what  purpose*?  To  prove 
that  they  did  agree  and  conspire. 

Mr.  Rubin:  And  for  the  purpose  of  showing— 
the  second  part  of  the  charging  paragraph:  and 
to  prevent  non-dealers  from  obtaining  fish. 

Mr.  Margolis:  That  there  as  an  agreement  to 
do  that. 

Mr.  Rubin :  That  is  part  of  the  conspiracy,  that 
is  correct.  Now,  what  the  defendants  are  endea- 
voring to  do  is  to  accomplish  the  same  thing  as  in 
their  S-2,  and  that  is  if  the  agreement  under  the 
Act  is  legal  then  the  question  of  picketing  is  im- 
material. But  our  position  is  that  you  cannot  deter- 
mine whether  the  defense  is  available  under  the 
Act  Avithout  determining  whether  or  not  as  part 
of  the  conspiracy  they  used  these  coercive  tactics, 
because  the  Act  doesn't  permit  them  to  use  these 
coercive  tactics  mider  our  theory,  so  that  evidence 
is  important  from  that  respect. 

The  Court:     Let  me  read  it  again. 

"Evidence  has  been  admitted  in  the  case  of 
picketing  and  boycotting.  These  acts  in  and 
of  themselves  are  not  contrary  [80]  to  or  in 
violation  of  any  law." 

Mr.  Rubin:     We  agree. 

The  Court:  ''They  are  to  be  considered  by  you 
as  evidence  in  your  determination  as  to  whether 
the  defendants  did  or  did  not  combine  or  conspire 
as  alleged  in  the  indictment." 
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Mr.  Rubin:  That's  right.  It  doesn't  say  solely 
for  that  purpose. 

Our  argument  will  be  this:  The  defendants  are 
going  to  say  if  the  contract  is  legal  under  the  Act 
then  it  doesn't  make  any  difference  what  they  did 
to  get  the  contract  across,  or  in  any  event  it  doesn't 
make  any  difference  whether  they  picketed  to  sub- 
mit that  legal  contract.  Our  position  is  there  is 
nothing  in  the  Act  under  which  they  are  claiming 
exemption,  mind  you,  which  must  be  strictly  con- 
st]^ued,  there  is  nothing  in  that  Act  which  says  that 
you  can  get  that  contract  through  picketing  and 
boycotting  methods. 

They  are  endeavoring  to  obtain  the  exemption  by 
the  use  of  extra — not  extra-legal  but  extra  acts 
apart  from  the  Fisheries  Marketing  Act  itself. 

The  Court:  I  don't  know  that  picketing  is  a 
coercive  act,  nor  is  boycotting. 

Mr,  Rubin :  In  and  of  itself.  But  we  submit  that 
the  jury  has  the  right  to  determine  whether  or  not 
these  tliiugs  v/ere  done  for  the  purpose  or  forcing 
this  contract  on  the  dealers,  under  the  second  por- 
tion of  the  charging  paragraph,  [81]  and  they  have 
a  right  to  determine  that.  Your  Honor  isn't  going 
to  comment  on  the  evidence,  but  that  was  the  pur- 
pose of  it.  As  a  matter  of  fact,  Mr.  Kibre  testified 
that  the  purpose  of  the  picketing  and  boycotting  was 
to  get  the  dealers  to  sign  the  contracts.  If  that  is  ?o 
the  jury  has  the  right  to  determine  whether  or  not 
that  is  so.  Then  we  submit  they  do  not  have  the  right 
to  do  that  under  the  Fisheries  Marketing  Act.  That 
is  the  reason  we  object  to  the  last  sentence. 
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Mr.  Kenny :  The  simple  answer  is  that  the  Fish- 
eries Marketing  Act  didn't  restate  the  Bill  of  Rights 
and  the  Constitution  of  the  United  States. 

Mr.  Dixon:     Of  course  not. 

Mr.  Kenny:  And  the  rights  to  advertise  a  dis- 
pute, coercive  though  they  may  be,  are  guaranteed 
as  a  matter  of  freedom  of  speech,  and  that  is  what 
the  court  is  saying  in  his  instructions. 

Mr.  Rubin :  But  not  for  the  purpose  of  consum- 
mating an  illegal  act. 

Mr.  Margolis:     If  the  agreement  is  illegal 

Mr.  Rubin:  A¥hat  counsel  assumes  is  that  any 
agreement  among  these  fishermen  is  legal  per  se. 
The  only  reason  that  the  Fisheries  Marketing  Act 
comes  into  being  is  because  it  is  an  exemption,  it  is 
an  exception  to  the  Act,  and  therefore  must  be 
strictly  construed.  It  is  a  defense  to  the  Act.  And 
for  them  to  obtain  that  defense,  which  they  didn't 
have  [82]  before,  they  must  conform  specifically  to 
the  terms  of  the  Act  and  not  go  beyond  the  Act. 
That  is  the  only  thing  that  makes  this  contract  legal. 
Otherwise  it  would  be  simply  a  straight  price-fixing 
contract.  The  only  thing  that  makes  it  legal  from 
their  viewpoint  is  there  is  an  Act  that  says  they 
can  do  it. 

If  that  is  so,  they  must  stay  within  the  terms  of 

the  Act,  and  these  coercive  tactics  take  them  out 

of  the  exemption,  and  we  submit  the  evidence  is 

material  for  that  purpose. 

*     *     * 

Mr.  Dixon :  I  mean  my  point  is  if  they  are  a  co- 
op, and  that  is  a  question  of  fact,  of  course,  and  it 
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is  defensive  material,  whether  they  are  this,  that 
or  something  else  is  for  the  jury  to  determine,  but 
if  they  are  then  we  say  that  the  law  applicable  to 
co-op  Fishery  Marketing  association  is  that  they 
may  not  do  the  things  as  we  have  outlined  them  in 
instruction  No.  4.  And  if  your  instruction  that  I 
heard  you  give  is  intended  to  exclude  that,  then  I 
would  say  certainly  we  would  feel  that  it  is  not  only 
not  the  law,  but  poor  law  and  was  given  to  business 
organizations  rights  which  could  properly  be  exer- 
cised for  legitimate  purposes  of  a  labor  union. 

The  Court:  The  mere  fact  that  the  defendants 
might  picket  or  boycott  does  not  take  them  out  of 
Fishermen's  Co-operative  Act  in  my  judgment. 

Mr.  Rubin:  Except  if  its  purpose  is  to  enforce 
a  contract  on  third  persons.  The  Act  doesn't  permit 
them  to  do  that.  All  the  Act  says  is  they  can  make 
such  contracts.  It  doesn't  say  they  can  ram  them 
down  the   throats   of   individuals. 

Mr.  Dixon:  Nor  to  monopolize  the  markets,  for 
example.  They  are  not  charged  with  that  here,  but 
that  equally  holds  true. 

Mr.  Rubin:  All  the  Act  j)ermits  them  to  do,  if 
your  Honor  please,  is  to  permit  them  to  get  to- 
gether and  act  as  an  association,  just  as  a  coopera- 
tion would,  that  is  all  the  Capper- Volstead  Act  was 
for. 

Mr.  Margolis:  Can  they  get  into  negotiations 
and  say,  "Unless  you  pay  20  cents  a  pound  for  fish 
you  are  not  going  to  get  any  fish'"? 

Mr.  Rubin:  That  isn't  the  purport  of  this  in- 
struction. 


Allied  Workers,  et  at.  vs.  U.S.A.  1841 

Mr.  Margolis:  When  you  talk  about  coercive 
tactics,  that  is  what  they  are  doing. 

Mr.  Rubin:  No.  they  are  not  withholding  their 
fish  from  the  market.  They  are  picketing  and  boy- 
cotting for  the  purpose  of  compelling  the  dealers 
to  sign  that  contract,  and  that  is  even  your  avowal. 

Mr,  Margolis:  They  negotiate  for  that  purpose. 
They  [84]  say,  "We  will  sell  you  fish  at  a  certain 
price  for  that  purpose." 

Mr.  Rubin:  ''And  if  you  don't  take  our  contract 
you  don't  get  any  fish."  And  we  submit  the  Market- 
ing Act  doesn't  permit  that. 

Mr.  Kenny:  I  can  summarize  it  in  10  words. 
What  Mr.  Rubin  contends  is  the  Constitution  does 
not  apply  to  a  cooperative;  it  doesn't  apply  to  an 
individual,  it  does  apply  to  a  labor  union,  or  other 
persons  who  m.ight  act  collectiveh^,  but  it  doesn't 
apply  to  a  cooperative,  that  is  what  he  is  saying. 

Mr.  Rubin:  It  doesn't  apply  to  a  co-operative 
for  the  purpose  of  accomplishing  that  which  the 
Act  specifically  gives  them  the  right  to  do  under 
certain  limits. 

Mr.  Kenny :  Men  can  act  collectively  and  express 
collectively  through  freedom  of  speech  anything 
that  does  not  offend  some  existing  law. 

You  are  saying  that  does  not  apply  to  this  isolated 
group. 

Mr.  Dixon :  There,  again,  it  seems  to  me  they 
are  off  on  a  tangent.  To  get  back  to  a  similar  situa- 
tion: the  language  of  Judge  McCulloch  in  the 
Hutchinson  case,  the  theory  set  forth 

Mr.  Rubin:     You  mean  the  Hinton  case. 
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Mr.  Dixon:  Yes.  That  it  failed  to  disclose  that 
a  fishermen's  co-operative  could  do  anything  other 
than  what  a  [85]  normal  business  man  could  do, 
and  that  the  purpose  of  the  co-operative  Act  was 
to  merely  permit  individual  fishermen  to  join  to- 
gether to  collectively  fish,  market,  and  do  those 
things  specified  in  the  statute,  period.  And  then 
the  opinion  goes  on  to  say  that  it  didn't  give  them 
rights  beyond  that,  and  I  submit  that  it  doesn't. 
There  is  nothing  in  the  law  to  indicate  that  they 
can  do  that. 

Now,  the  indictment  here  charges  that  they  con- 
spired to  fix  the  iJrices  and  to  prevent  the  dealers 
from — who  would  not  sign  the  agreement.  Exhibit 
A — from  getting  it,  which  we  submit 

The  Court:  I  don't  think  that  this  is  contrary  to 
your  conception  of  the  law. 

Mr.  Dixon:     It  may  not  be. 

The  Court:  As  I  view  the  law%  they  can  be  a 
Fishermen's  Co-operative  Marketing  Association 
and  still  violate  the  Antitrust  lavv\  But  the  mere 
fact  that  they  might  picket  or  boycott  doesn't  make 
them  violate  the  Antitrust  law. 

Mr.  Rubin :  In  and  of  itself.  The  other  sentence 
goes  on  further.  In  and  of  itself.  As  I  understand 
your  Honor's  instruction,  they  are  not  being 
charged  with  the  crime  of  picketing  and  boycotting 
because  that  isn't  a  crime.  We  wholeheartedly  agree. 
Your  Honor  is  limiting  the  consideration  of  that 
evidence  solely  to  that  question.  We  submit  that  that 
evidence  is  material  in  determining  whether  or  not 
these  people  have  done  things  beyond  that  which 


Allied  Workers,  et  at.  vs.  U.  S.  A.  1843 

the  Fisheries  Marketing  Act  permits  them  to  do, 
and  it  should  be  considered  for  that  purpose.  [87] 
Mr.  Kenny:  I  suggest  that  that  may  be  consid- 
ered when  we  get  to  No.  4.  We  have  man}^  objec- 
tions there. 

*  *     * 

Mr.  Margolis:  There  is  no  combination  or  con- 
spiracy charged  in  the  indictment. 

The  Court:  If  you  haven't  a  conspiracy  here  as 
you  charge  in  the  indictment  then  you  haven't  any- 
thing. 

Mr.  Margolis:  It  wouldn't  make  any  difference 
if  they  went  out  and  killed  somebody,  as  far  as  this 
indictment  is  concerned. 

Mr.  Rubin:  But  you  see,  your  Honor  please, 
they  are  arguing  in  a  circle.  I  have  argued  in  circles 
before  and  probably  vdll  do  so  many  times  again, 
but  their  position  is  that  this  is  a  legal  means  to 
a-ccomplish  a  legal  objective.  Now  we  submit  that 
even  though  i^icketing  be  a  legal  means,  nevertheless 
when  it  is  combined  with  a  price-fixing  arrangement 
that  that  does  not  fall  within  the  purview  of  the 
marketing  act,  but  becomes  an  illegal  means  of  ac- 
complishing an  illegal  object. 

*  *     * 

The  Court:  I  will  read  the  whole  thing.  It  is 
short. 

"Evidence  has  been  admitted  in  the  case  of 
picketing  and  boycotting.  These  acts  in  and 
of  themselves  are  not  contrary  to  or  in  violation 
of  any  law.  They  are  to  be  considered  by  as 
evidence  in  your  determination  as  to  whether 
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the  defendants  did  or  did  not  combine  or  con- 
spire as  alleged  in  the  indictment.  If  you  find 
that  the  defendants  did  not  so  combine  or  con- 
spire, then  you  should  disregard  this  evidence 
of  picketing  and  boycotting  for  any  purpose." 

Mr.  Margolis:     You  can  say  you  can  acquit. 

Mr.  Dixon:     No. 

Mr.  Margolis:  That  if  they  did  not  combine  or 
conspire,  then  there  should  be  an  acquittal. 

Mr.  Rubin:  I  think  that  is  a  better  instruction. 
There  is  nothing  wrong  with  that  instruction. 

Mr.  Margolis:  The  point  is,  we  want  that  in 
there  also  to  emphasize  the  fact  that  the  picketing 
should  be  disregarded. 

Mr.  Rulnn:  But  the  picketing  shouldn't  be  dis- 
regarded in  order  to  determine  whether  there  has 
been  a  conspiracy. 

The  Court:  Then  you  should  acquit  them,  be- 
cause if  they  did  not  combine  and  conspire  then 
there  is  no  crime  committed. 

Mr.  Margolis:  Then  of  course  they  disregard 
the  picketing. 

Mr.  Dixon:     We  don't  want  the  last  sentence. 

The  Court:     The  last  sentence  is  changed. 

Mr.  Margolis:     How  is  it  going  to  read? 

The  Court:  "If  you  find  that  the  defendants 
did  not  so  combine  or  conspire,  then  you  should 

acquit  the  defendants." 

*     *     * 

Mr.  Margolis:  I  didn't  ask  for  that  change  to  be 
made.   I  said  we  could  go  that  far. 


Allied  Workers,  et  al.  vs.  U.  S.  A,  1845 

The  Court:     We  have  gone  that  far. 

Mr.  Margolis:  But  we  are  here  asking  your 
Honor  to  clo  something  short  of  that,  because  that 
is  what  will  make  that  instruction  clear. 

Mr.  Kenny:  It  really  is  contrary,  as  it  is  now 
stated,  with  the  oral  instruction  you  gave  the  jury 
at  page  97  in  the  transcript. 

Mr.  Rubin :  That  is  the  same  thing  as  the  judge 
X)araphrased  in  the  first  portion  of  it. 

Mr.  Margolis:  May  I  ask  this,  your  Honor,  if 
there  is  no  combination 

Mr.  Kenny:  Let  the  judge  read  page  97  of  the 
transcript. 

The  Court:  "I  do  not  think  the  Government  is 
trying  [90]  to  convict  the  defendants  here  of  picket- 
ing. But  there  is  no  use  of  discussing  a  proposition 
such  as  this  before  the  jury  because  I  might  make 
some  remark  on  the  law  that  might  prejudice  one 
side  or  the  other.  Let  it  be  sufficient  to  say  at  this 
time  that  I  now  overrule  the  objections  and  will 
admit  the  two  photographs  in  evidence  as  Exhibits 
1  and  2." 

Mr.  Margolis:  May  I  say  this,  your  Honor,  if 
there  is  no  combination  or  conspiracy  proved,  and 
they  must  acquit,  then  doesn't  it  follow  that  it  is 
correct  to  say  that  they  must  disregard  the  picket- 
ing? 

Mr.  Dixon:     That  is  the  end  of  the  case. 

Mr.  Kenny:  I  would  also  like  your  Honor  to 
read  your  colloquy  with  counsel  at  page  767  of  the 
transcript,  which  is  illuminating.  It  was  largely  en- 
couraged by  that  which  caused  us  to  draw  up  the 
instruction. 
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Mr.  Margolis:  I  just  can't  understand  about 
that.  If  there  is  no  proof  of  a  combination  or  con- 
spiracy then  for  whatever  purpose  it  is  in  the  case 
they  must  disregard  it. 

The  Court :     They  must  acquit  them. 

Mr.  Dixon :     They  must  acquit  them,  period. 

Mr.  Margolis:  But  isn't  that  also  equally  true 
that  they  should  disregard  the  picketing? 

Mr.  Rubin:  Then  they  must  disregard  all  the 
evidence  [91]  for  that  matter. 

Mr.  Dixon :  That  is  a  very  fair  instruction,  your 
Honor. 

The  Court :  From  the  evidence  so  far  in  the  case, 
T  do  not  see  why — I  was  looking  again  at  that  in- 
struction this  morning — it  would  seem  to  me  that  I 
would  have  to  instruct  the  jury,  in  the  event  the 
case  gets  that  far,  that  the  admitting  of  evidence 
concerning  strikes  and  pickets  are  only  admissible  as 
evidence  in  your  determination  as  to  whether  the 
defendants  did  or  did  not  combine  oi'  conspire  as 
alleged  in  the  indictment.  In  other  words,  the  de- 
fendants are  not  being  tried  for  picketing  or  strik- 
ing. 

Mr.  Kenny:  Now  the  word  "only"  is  not  in  this 
instruction  as  we  have  it,  and  that  is  a  very  im- 
portant word. 

Mr.  Rubin :  The  i3urpose  of  the  picketing  is  to 
substantiate  the  charges. 

The  Court:  That  matter  is  settled,  gentlemen. 
I  will  give  the  instruction  as  I  read  it  to  you. 

That  completes  those.  Now  let  us  take  up  Gov- 
ernment's Exhibit  No.  1. 
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Mr.  Margolis :  No.  1  in  effect  says  you  must  dis- 
regard the  Clayton  Act  and  you  must  disregard  the 
Fishermen's  Marketing  Act. 

The  Court:  I  follow  that  immediately  by  the  in- 
struction— well,  there  is  one  instruction  about  price- 
fixing,  then  the  Fisheries  Marketing  Act  and  then 
would  be  an  instruction.  [92] 

Mr.  Margolis:  But  you  say  here  it  constitutes 
a  violation  of  law. 

Mr.  Kenny:     What  line? 

Mr.  Margolis :  Line  29.  If  you  find  all  of  these 
things  it  constitutes  a  violation  of  law,  and  bang 
out  goes  the  Fishermen's  Marketing  Act  and  out 
goes  the  Clayton  Act.     They  just  can't  consider  it. 

Mr.  Kenny :  In  other  words,  it  does  not  take  into 
consideration  any  of  the  exemptions. 

Mr.  Dixon:  The  exemptions  are  covered  under 
the  other  instructions  and  the  affirmative  defenses. 

Mr.  Margolis:  Without  considering  the  instruc- 
tions, you  say  it  constitutes  a  violation  of  law'? 

Mr.  Dixon:  That  is  right,  under  the  theory  of 
the  indictment  this  states  the  law.  Xow  you  have 
set  up  affirmative  defenses  and  I  submit  again  that 
is  an  affirmative  defense. 

Mr.  Margolis :  Then  you  should  say  it  constitutes 
a  violation  of  law  and  in  the  absence  of  exemption 
under  the  Clayton  Act  or  under  the  Fishermen's 
Marketing  Act. 

Mr.  Dixon:  No.  All  that  is  required  then  is  to 
show,  as  we  view  the  law,  under  what  circumstances 
you  would  not  be  guilty  as  contended  ]\v  the  de- 
fendants. Frankly  if  I  may  finish,  Mr.  Margolis,  we 
don't  think  on  the  evidence  that  has  been  adduced 
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in  this  case  that  there  is  the  necessit}^  to  charge  [93] 
under  the  cooperative  act  or  the  labor  union  pro- 
vision, because  we  don't  think  the  evidence  ad- 
duced brings  us  under  either  one  of  them,  but  in 
the  interests  of  maiving  certain  here  that  that  issue 
is  presented  to  the  jury,  since  you  have  indicated 
that  that  is  jout  defense,  we  have  drawn  and  sub- 
mitted to  the  Court  the  instructions  on  lioth  of  those 

possibilities. 

*     *     * 

Mr.  Margolis:  AVhy  give  instructions  on  the 
Fishermen's  Marketing  Act  and  why  give  instruc- 
tions on  the  Clayton  Act  when  this  knocks  it  out? 

The  Court:  But  I  give  them  an  instruction  that 
they  cannot  single  out  any  particular  instruction 
but  must  take  them  all  into  consideration. 

Mr.  Dixon:  That  is  our  contention.  There  are 
later  instructions  to  cover  j^our  defenses  but  one 
is  distinctly  our  contention. 

Mr.  Kenny:  I  think  the  Court  intends  to  qualify 
that  bald  statement. 

Mr.  Dixon :  It  is  like  the  association  of  any  [94] 
other  group  of  businessmen  that  mi,2:ht  get  together 
and  do  those  things. 

The  Court:  I  think  that  that  can  be  left  as  it  is 
and  the  matter  would  be  clarified  hy  inserting  at 
line  23  after  the  words  "conspiracy  or  combina- 
tion," to  make  it  read,  "then  I  charge  you  as  a 
matter  of  law  that  a  conspiracy  or  combination 
as  alleged  in  the  indictment  of  any  such  fisherman 
for  the  purpose  of  fixing,  establishing  and  main- 
taining the  price"  constitutes  a  violation  of  the 
law. 
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Mr.  Dixon:     We  have  no  objection  to  that. 

The  Court:  In  other  words,  say  here,  if  they 
are  independent  businessmen  then  they  are  not  a 
labor  union  and  they  are  not  a  cooperative,  and 
they  have  engaged 

Mr.  Kenny :  Wouldn  't  it  be  helpful,  your  Honor, 
if  you  put  "are  solely  independent  businessmen"  on 
line  19? 

The  Court :  They  have  not  alleged  that.  I  would 
just  add  after  "conspiracy  or  combination"  the 
words  "as  alleged  in  the  indictment." 

Mr.  Kenny :  Wouldn 't  it  be  helpful,  your  Honor, 
if  after  the  words  "independent  businessmen"  you 
added  "and  not  a  cooperative  or  workers?" 

The  Court:  No,  I  think  not.  Then  I  would 
have  to  go  to  work  on  your  other  instructions  and 
say  if  they  are  cooperators  and  not  independent 
businessmen  or  are  independent  businessmen,  and 
so  forth.  I  think  this  straightens  it  out  meets  [95] 
your  objection.  In  other  words,  if  they  are  inde- 
pendent businessmen,  if  they  did  the  things  as  al- 
leged in  the  indictment,  then  it  is  a  violation  of 
the  law. 

Mr.  Margolis :  But  independent  businessmen  can 
combine  under  the  marketing  act. 

The  Court:     Not  as  alleged  in  the  indictment. 

Mr.  Dixon:     That  is  correct. 

Mr.  Rubin:  The  fact  that  they  can  combine 
is  set  forth  in  a  subsequent  instruction. 

Mr.  Dixon:  And  the  conditions  under  which 
they  may  combine. 
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The  Court:  The  objections  to  Government's  In- 
struction No.  1  are  overruled. 

Mr.  Dixon:     Then  the  v^ords  are  added? 

The  Court:  On  line  23,  after  the  word  "comhi- 
nation"  I  have  added  the  words  "as  alleged  in  the 
indictment." 

Mr.  Margolis:  It  seems  to  me  that  there  should 
be  the  same  sort  of  moditication  here  that  there  was 
with  respect  to  the  instruction  on  jDicketing.  You 
said  that  picketing  standing  alone  in  that  instruc- 
tion— I  think  it  should  read,  if  you  find  these  facts 
standing  alone. 

The  Court:  No,  I  do  not  think  so.  I  think  in 
view  of  the  others  that  this  fairly  presents  the 
mattei'. 

Mr.  Margolis:  May  the  record  show  we  object 
to  this  instruction  upon  each  and  every  one  of  [96] 
the  grounds  stated  in  our  discussion  of  the  objec- 
tion without  repeating  it? 

The  Court :     Yes. 

Now  the  next  is  Government's  Instruction  No.  2. 
I  think  that  is  correct.  I  read  the  Socony- Vacuum 
case  again. 

Mr.  Margolis:  To  begin  with,  your  Honor,  we 
object  to  the  whole  instruction. 

Mr.  Kenny:  I  think  "floor"  should  go  out  be- 
cause there  is  no  floor.  There  was  no  support  buy- 
ing here. 

The  Court:  I  think  there  isn't  any  evidence  of 
a  floor. 

Mr.  Dixon:  Oh,  yes,  there  is,  your  Honor.  The 
minimum  prices.     This  is  a  floor  case.     The  agree- 
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meiit  was  that  they  should  be  the  minimum  prices. 

Mr.  Kenny:  I  think  the  floor  has  an  entirely 
different  meaning  in  the  law  and  in  the  conceept  of 
the  j  ury .    "  Floor ' '  means 

Mr.  Dixon:  Below  which  the}''  may  not  go.  It 
is  generally  referred  to,  your  Honor,  as  a  floor  in 
price-fixing  cases.     That  is  why  we  used  the  term. 

Mr.  Kenny:  We  would  rather  have  "floor"  than 
"minimum"  because  the  floor  is  obviously  not  there. 
There  are  enough  men  with  business  experience  on 
that  jury  to  know  what  a  floor  is. 

Mr.  Margolis:  We  want  to  object  to  this  also 
on  the  ground  that  it  is  an  incorrect  statement  of 
the  law,  that  the  Socony- Vacuum  Oil  case,  on  which 
it  is  based,  applies  only  to  situations  where  [97] 
there  is  a  sort  of  combination  which  has  a  tendency 
to  affect  consumer  prices,  and  also  that  it  applies 
only  to  combinations  in  which  there  is  something 
more  than  a  mere  agreement  with  regard  to  prices, 
but  there  are  artificial  means,  such  as  buying  up 
and  keeping  products  off  the  market,  which  arti- 
ficially raises  and  maintains  the  price  to  the  con- 
sumer and  does  not  apply  to  a  situation  where  com- 
petition remains  in  the  market  by  virtue  of  com- 
petition with  other  products  and  the  price  to  the 
consumer  is  not  necessarily  affected. 

We  also  want  to  object  to  this  instruction  on  the 
same  ground  as  we  objected  to  Instruction  No.  1, 
that  it  practically  throws  out  the  defense  of  the 
Fishermen's  Marketing  Act  and  of  the  Clayton 
Act,  Section  6  of  the  Clayton  Act  which  we  have 
referred  to.    And  also  as  to  this  particular  objec- 
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lion,  it  should  at  least  state  that  if  you  find  these 
facts  alone  and  no  other  facts,  and  that  leaving 
that  out  makes  the  instruction  incorrect  upon  the 
second  ground  of  objection. 

Mr.  Kenny:  Furthermore,  I  have  one  other 
point,  and  that  is,  that  the  words  "market  prices" 
as  used  in  line  16  means,  in  the  Socony- Vacuum 
case,  maximum  prices  to  consumers  and  not  mar- 
ket prices  to  those  who  buy  for  resale,  and  market 
prices  as  it  stands  here  undefined  simply  cannot  be 
understood  by  the  jury.  [98] 


Mr.  Kenny:  If  we  aren't  allowed  to  have  any 
instructions  on  the  rule  of  reason,  they  certainly 
shouldn't  have  any  instructions  against  the  rule  of 
reason.  What  is  sauce  for  the  Government  is  the 
goose  for  us  evidently. 

Mr.  Dixon:  It  is  the  language  taken  at  page  222 
and  223  of  the  case  itself.  I  don't  know  what  bet- 
ter authority  we  could  give  than  that. 

The  Court:  On  Instruction  No.  2,  on  line  15, 
I  will  change  "which  serves"  to  read  "which  may 
serve;"  and  also  "which  prevents"  to  read  "which 
may  prevent."  So  that  latter  part  will  read  "a 
floor  which  may  serve  the  function  of  increasing 
the  stability  and  firmness  of  market  prices  and 
w^hich  may  prevent  the  determination  of  those  prices 
by  free  competition  alone." 

Mr.  Kenny:  This  also,  as  the  other  instruction, 
does  not  give  the  jury  any  guidance  as  to  what  mar- 
ket we  are  talking  about. 
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Mr.  Dixon :  It  is  the  only  market  charged  in  the 
indictment.    [99] 

The  Court:  Very  welL  The  objections  to  In- 
struction No.  2  are  overruled  with  the  changes  noted, 
the  addition  of  those  two  words. 

Now  we  come  down  to  Instruction  No.  4. 

Mi\  Kenny:     No.  3. 

The  Court:  No.  4.  No.  3  comes  in  later.  I 
will  read  this  portion  of  the  text  of  the  act  first  and 
then  follow  with  this. 

Mr.  Kenny:  My  first  objection  would  be  at  line 
8,  "at  which  the  association  itself  or  as  sales  agent 
for  its  members."  Now  that  clearly  does  not  take 
into  consideration  the  Stark  County  case  and  nu- 
merous other  cases  of  bargaining  cooperatives, 
where  it  is  merely  a  cooperative  agency. 

The  Court:  It  is  a  sales  agency.  That  is  w^hat 
they  are  doing. 

Mr.  Kenny:  They  are  not  selling.  They  don't 
take  title. 

The  Court:  They  are  a  sales  agent  for  its  mem- 
bers. I  can  strike  out  "sells  the  fish,"  or  is  it  your 
theory  that  they  must  take  title  to  the  fish? 

Mr.  Dixon:  They  are  selling  the  fish  caught  by 
the  members,  your  Honor.  They  are  selling  it  di- 
rectly or  as  sales  agents.  I  don't  think  the  ques- 
tion of  title  enters  into  it  there  at  all. 

The  Court:  This  must  be  confusing  then — "en- 
ter into  a  contract  with  a  buyer  of  fish  which  [100] 
provides  for  and  then  fixes  the  price  at  which  the 
association  itself  or  as  sales  agent  for  its  membeis 
sells  the  fish  *  *  *" 
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Mr.  Kenny:  Your  Honor  wipes  out  every  bar- 
gaining right  then. 

The  Court :     I  do  not  think  so. 

Mr.  Margolis:  But  they  don't  have  to  sell  the 
fish.  They  can  bargain  for  the  fish,  the  price  at 
which  the  fish  can  be  sold. 

The  Court:     What  is  the  difference? 

Mr.  Margolis:  They  are  going  to  make  a  differ- 
ence on  it. 

Mr.  Kenny:  That  is  what  the  Government  is  go- 
ing to  make  a  difference  on.  In  other  words,  there 
are  dozens,  in  every  perishable  conunodity  there  are 
dozens  of  bargaining  cooperatives.  We  have  given 
you  numerous  citations  to  that  effect.  And  it  is  a 
common  practice,  particularly  in  the  perishable 
commodity  field.  At  which  the  association  itself 
sells  the  fish  or  negotiates  for  prices  at  which  the 
members  sell  and  deliver  the  fish. 

The  Court:  Suppose  at  line  8,  "at  which  the 
association  itself  or  as  sales  agent  for  its  members,'* 
suppose  we  strike  out  and  say  "which  provides  for 
and  fixes  the  prices  at  wdiich  the  fish  caught  by  the 
members  of  the  association  is  sold  to  a  buyer." 

Mr.  Kenny:     Good. 

Mr.  Rubin:  I  don't  think  that  is  the  law,  [101] 
your  Honor  please.  I  don't  think  that  a  coopera- 
tive has  the  power  to  do  that.  A  cooperative  either 
functions  as  a  business  organization  or  as  a  sales 
agent. 

The  Court:     I  leave  "sales  agent"  in  there. 

Mr.  Rubin:  Their  sole  function  in  this  particu- 
lar case  is  that  they  are  simply  negotiating  the  price 
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at  which  its  members  will  sell  to  the  dealers,  and 
that  is  all  the  evidence  here  shows. 
.    Mr.  Kenny:     That  is  right. 

Mr.  Rubin:  We  submit  that  that  isn't  the  thing 
that  the  Fisheries  Marketing  Act  contemplates  at 
all.    That  isn't  marketing. 

Mr.  Kenny:  How  does  the  Government  over- 
come the  definition  of  marketing,  because  in  Dr. 
Schneider's  testimony 

Mr.  Rubin:  Di*.  Schneider's  testimony  isn't  in 
evidence,  in  the  first  place;  and  in  the  second  place 
this  little  pamphlet  that  you  submitted  3^ourself  to 
the  Court  indicates  that  an  organization  of  some 
sort  is  necessary,  and  it  distinguishes  between  the 
bargaining  agent  type  of  labor  union  organization, 
with  respect  to  canneries  and  with  respect  to  fresh 
market  dealers. 

Mr.  Kenny:  I  have  also  submitted  Stockdyke's 
book  in  which  he  refers  to  bargaining  cooperatives. 
I  have  told  the  Court,  and  he  knows,  of  three  dairy 
cooperatives  right  here  in  this  county  that  operate 
that  way,  one  in  San  Diego,  one  in  asparagus,  and 
another  one.  [102] 

Mr.  Dixon:     Rather  than  sales  agent '^ 

Mr.  Rubin:  I  don't  know  how  they  function  in 
detail,  but  we  do  know  how  this  organization  fimc- 
tions  in  detail  and  we  don't  think  those  come  into 
this  at  all.  As  a  matter  of  fact,  they  may  be  ille- 
gal, as  far  as  I  know. 

*     *     * 

Mr.  Kenny :     Will  you  yield  for  two  minutes  ? 
I  think  that  this  is  tremendously  important  that 
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we  come  to  grips  with  this  one  because  this  is  one 
where  the  Government  is  either  very  right  or  a  lot 
of  people  are  very  wrong.  And,  as  I  say,  it  is  in 
the  Farm  Security  booklet.  Judge  Holbrook's  book 
refers  to  this  type  of  a  bargaining  cooperative,  and 
it  is  referred  to  in  Stockdyke's  book  and  it  is  re- 
ferred to  in  the  book  on  Economics  of  Cooperatives, 
and  also  the  definition  is  given  in  Exhibit  GG-1  for 
identification.  I  haven't  it  before  me,  but  it  is  very 
clear.  And  these  books  weren't  written  for  the  case, 
they  were  published  in  1937  and  1936.  It  is  prob- 
ably the  most  critical  legal  question  that  we  have 
been  confronted  with  here. 

The  Court:  Beginning  on  line  5,  ''when  formed 
for  such  purposes,  an  association  may,"  then  quot- 
ing the  law,  "have  marketing  agencies  in  common 
and  such  associations  and  its  members  may  [103] 
make  the  necessary  contracts  and  agreements  to 
effect  the  purposes  of  marketing."  Have  you  the 
law  before  you  there? 

Mr.  Dixon:     Yes,  your  Honor. 

Mr.  Rubin:  Of  course  there  again  we  are  dia- 
metrically opposed  in  argument  to  the  jury  as  to 
what  constitutes  marketing. 

The  Court:  They  are  going  to  have  to  decide 
that,  I  think. 

Mr.  Rubin:  Is  that  a  question  of  fact,  how  mar- 
keting is  construed? 

The  Court :     Maybe  not. 

Mr.  Dixon:  As  I  indicated  before,  I  gave  con- 
siderable extended  thought  and  consideration  to  this 
instruction. 
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Mr.  Kenny:  Your  Honor,  if  you  will  recall  in 
the  Stockdyke  book  he  mentions  financing  coopera- 
tives and  he  says,  the  bargaining  cooperative  doesn't 
need  any  financing  because  it  merely  bargains  and 
the  members  deliver  directly. 

The  Court :  Yes.  He  talked  about  not  having  an 
office. 

Mr.  Rubin:  But  the  word  ''bargaining"  is  in- 
terpreted by  the  author  of  that  book.  The  term 
*' bargaining"  can  refer  to  a  lot  of  situations.  They 
may  be  the  principals  and  the  beneficiaries  of  that 
bargaining  and  not  the  parties  of  the  bargaining. 

*  *     * 

Mr.  Kenny :  Your  Honor,  in  this  regard  we  were 
to  consider  our  proposed  Instructions  S-8  and  S-12, 
which  does  have  the  matter  of  the  bargaining  agent 
or  sales  representative.  There  is  language  in  our 
S-12  which  might  be  helpful. 

*  *     * 

The  Court:  Let  me  see  if  this  would  resolve  the 
differences:  "When  formed  for  such  purposes," — 
there  isn't  any  evidence  here  that  an  organization 
was  collectively  catching  their  fish  or  preparing  it 
or  processing  it  or  handling  it?  [105] 

Mr.  Kenny :     That  is  right. 

The  Court:     There  is  only  the  marketing. 

Mr.  Margolis:  One  of  the  things,  when  you 
come  right  down  to  it  there,  I  think  it  should  read 
"w^hen  formed  for  any  such  purpose"  instead  of 
**for  such  purposes." 

Mr.  Kenny:     Any  of  such  purposes? 
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Mr.  Margolis:  Because  obviously  it  doesn't  re- 
quire tliem  to  collectively  catch,  collectively  pro- 
duce, collectively  prepare  for  market,  collectively 
process  to  collectively  handle. 

The  Court:  The  statute  uses  it  in  the  conjunc- 
tive. 

Mr.  Margolis:  Yes,  your  Honor,  but  it  is  a  per- 
missive statute.  It  says  they  may  do  all  of  these 
things.  If  they  do  something  less  than  the  statute 
permits,  that  is  all  right.  Otherwise  then  what  it 
means  is  if  they  caught  and  marketed  but  did  not 
process  the  act  would  not  apply. 

The  Court:  No.  Leave  that  as  it  is  and  say, 
"When  formed  for  such  purposes,  such  an  associa- 
tion may,  on  behalf  of  its  members,  maintain  mar- 
keting agents  for  the  products  of  its  members  and 
may  make  the  necessary  contracts  and  agreements 
to  effect  such  marketing." 

Mr.  Kenny:     I  am  behind  you  here. 

The  Court:  The  language  is  in  the  act.  "Such 
as,  may  have  marketing  agencies  in  common  and 
such  associations  and  their  members  may  [107] 
make  the  necessary  contracts  and  agreements  to  ef- 
fect such  purposes." 

Mr.  Kenny:     We  are  still  behind  you. 

The  Court:     I  am  just  reading  the  law  here. 

Mr.  Margolis:  I  wonder  if  we  could  have  read 
back  the  language  which  your  Honor  suggested. 

The  Court:  I  can  give  it  to  you.  "When  formed 
for  such  purposes,  such  an  association  may,  on  l^e- 
half  of  its  members,  maintain  marketing  agencies 
for  the  products  of  its  members  and  may  make  the 
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necessary  contracts  and  agreements  to  effect  the 
purposes  of  the  association." 

Mr.  Kenn.y :  That  leaves  to  the  jury  the  decision 
of  whether  there  is  a  cooperative  marketing  agency, 
which  is  a  question  of  fact. 

Mr.  Rubin:  The  word  "marketing  agency"  I 
don't  think  Avould  be  helpful  to  the  jury,  in  my 
humble  opinion,  if  your  Honor  please,  liecause  they 
are  going  to  argue  that  this  is  just  a  marketing 
agency  and  we  are  going  to  have  to  say  that  they 
must  do  more  than  fix  the  price  at  which  their 
members  will  indvidiually  sell  to  the  dealers.    That 

will  be  the  argument  made  before  the  jury.  [107] 

*     *     * 

The  Court:  Do  yon  see  any  objection  to  that? 
That  is  taking  the  language  of  the  statute. 

Mr.  Dixon:  The  only  objection  I  see  to  it,  your 
Honor,  and  that  is  the  reason  we  made  this  instruc- 
tion in  the  form  we  did,  was  that  the  jury  may  not 
know  what  the  instruction  encompasses.  They  may 
be  confused  by  it  and  may  come  back  and  ask  for 
further  instruction  from  the  Court. 

The  Court:  I  do  not  see  how  this  language  that 
I  have  lifted  from  the  act  is  any  more  confusing 
than  the  language  that  you  have.  I  am  inclined  to 
doubt  that  to  come  within  the  provision  of  this  act 
the  association  must  take  title. 

Mr.  Dixon:  I  don't  think  so.  They  can  act  as 
a  sales  agent,  and  that  is  precisely  w^hat  they  do. 
But  they  are  selling  something,  because  that  is  the 
purpose  of  the  cooperaative  act,  to  enable  them  to 
pool  together  to  sell  their  products,  and  that  is  why 
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we  feel  that  if  they  don't  sell  anything,  or  act  as  a 
sales  agent  for  any  of  their  members  in  selling  any- 
thing, that  they  are  not  a  cooperative. 

Mr.  Kenny:  You  have  got  your  hands  full  if 
that  is  the  case.  You  have  them  all  over  western 
America.  And  there  are  long  discussions  in  [108] 
all  the  books  about  the  question  of  taking  title. 

Mr.  Rubin:  They  can  sell  on  behalf  of  the  mem- 
bers; they  don't  have  to  take  title. 

The  Court:  Why  not  say,  "The  association  itself 
or  as  sales  agent  for  its  members  sells  on  behalf  of 
its  members  the  fish  caught?" 

Mr.  Rubin:  I  think  that  is  iDcrfectly  all  right, 
and  that  is  the  law. 

Mr.  Kenny :  Your  Honor,  that  is  the  vice  in  this 
thing.  They  don't  have  to  sell  on  behalf  of  the  mem- 
bers. They  merely  fix  the  price  at  which  the  mem- 
bers do  sell  and  deliver.  That  is  the  vice  of  the 
thing  and  the  language  of  the  statute — we  have  it 
here — but  if  the  Government  prevails  they  would 
have  you  put  something  in  the  statute  that  is  not 
in  it. 

Mr.  Rubin :  The  whole  purpose  of  these  coopera- 
tive statutes,  if  your  Honor,  please,  is  to  give  these 
people  the  combined  power  as  though  they  were  a 
separate  entity  to  compete  with  large  cooperative 
groups. 

Mr.  Margolis:  They  do  it  through  bargaining. 
That  is  one  of  the  most  accurate  statements  you 
have  made.    We  agree  with  you. 

Mr.  Rubin:  We  submit  that  the  stockholders 
of  a  corporation  don't  sell  the  products;  the  cor- 
poration sells  the  products.  [109] 
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Mr.  Kenny:  This  is  the  onerous  implication  of 
the  Government's  position,  and  that  is  that  they 
want  them  to  be  a  much  more  integrated  combina- 
tion than  the  one  that  they  are. 

Mr.  Rubin:     That  is  right. 

Mr.  Kenny:  I  think  that  reall}^  flies  against  the 
philosophy  of  the  antitrust  law. 

Mr.  Rubin:  That  is  something  else  again.  You 
have  to  have  some  entity  there  that  can  be  held  re- 
sponsible for  these  things.     That  is  the  purpose  of 

this. 

*     *     » 

The  Court:  I  think  that  this  would  be  an  accu- 
rate statement,  ''sells  on  behalf  of  its  members  the 
fish  caught  by  the  members."  That  is  on  line  8 
after  the  word  "sells." 

Mr.  Kenny:  We  have  written  all  this  other  in. 
Is  that  out  now? 

The  Court :  I  think  that  is  better.  The  way .  it 
is  here  now  "may  on  behalf  of  its  members  main- 
tain marketing  agencies  for  the  products  of  its 
members  and  may  make  the  necessary  contracts 
and  agreements  to  effect  the  purposes  of  the  asso- 
ciation." [110] 

Mr.  Kenny :     Yes. 

The  Court :  I  am  inclined  to  think  that  is  a  lit- 
tle more  confusing  than  the  last  one. 

Mr.  Rubin:     So  it  reads  how  now,  your  Honor? 

Mr.  Margolis:     Referring  to  your  language. 

The  Court :     I  am  referring  to  my  language. 

Mr.  Margolis :     To  be  left  in  ? 

The  Court:  To  be  left  out  and  the  instruction 
given  as  it  is. 
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Mr.  Margolis:  Do  I  imderstand  by  your  Honor's 
instruction  to  mean  that  the  intent  of  this  instnie- 
tion  is  to  say  to  the  jury  that  an  association  which 
collectively  bargains  for  its  members  to  set  the 
price  at  which  the  members  \\\W.  sell  their  products 
does  not  come  within  the  i^urview  of  the  Fisher- 
men's Marketing  Act? 

The  Court:     That  is  not  what  this  says. 

Mr.  Margolis :     That  is  the  effect  of  it. 

The  Court:  TVliat  I  am  saying  is  that  the  price 
at  which  the  association  itself  or  as  sales  agent  for 
its  members  sells  on  behalf  of  the  members  the  fish 
caught  by  the  members  of  the  association. 

Mr.  Margolis:  But,  your  Honor,  the  effect  of 
that  then — I  think  we  are  entitled  to  know  whether 
that  is  your  Honor's  intent — the  effect  of  that  is 
to  say  to  the  jury  that  a  bargaining  agency  fixing 
the  prices  at  w^hich  members  sell  their  product  [111] 
camiot  be  covered  by  the  Fishermen's  Marketing 
Act.  Maybe  that  is  what  your  honor  has  in  mind. 

Mr.  Rubin:  I  think  your  Honor's  statement  is 
an  exact  statement  of  the  law. 

The  Court:  I  think  mider  the  law  here  as  it  is 
written,  and  as  I  read  it,  that  this  instruction  ac- 
curately describes  it. 

Mr.  Margolis:  May  I  ask  your  Honor  this  ques- 
tion— I  would  like  to  understand  that  one  thing 
l>ecause  we  are  going  to  have  to  be  guided  in  our 
argument  by  these  instructions — it  is  our  conten- 
tion that  a  collectively  bargaining  agency  that  sim- 
ply collectively  bargains  for  prices  may  come  under 
the  act  if  it  conforms  to  the  other  provisions  of  the 
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act,  may  come  mider  the  act.  Now  I  think  we 
ought  to  know  whether  your  Honor's  instruction  is 
intended  to  preclude  that. 

The  Court :  I  think  on  the  position  you  have  just 
stated  that  that  is  a  matter  of  argument  and  I 
doubt  if  I  can  or  should  formulate  an  instruction 
to  the  jury  that  goes  beyond  this.  Of  course  you 
have  to  keep  in  mind  that  the  rest  of  this  instruc- 
tion here  elaborates  upon  this  first  sentence. 

Mr.  Margolis:  If  your  Honor  please,  if  it  is  a 
matter  for  argument 

The  Court:  Now  if  I  instruct  the  jury  in  this, 
that  it  is  a  sales  agent,  that  it  may  be  an  association 
which  itself  or  as  sales  agent  sells  on  behalf  of  [112] 
its  members  the  fish  caught  by  the  members  of  the 
association,  then  the  jury  has  to  decide  whether 
or  not  they  did  or  did  not  sell  on  behalf  of  its  mem- 
bers from  the  evidence  in  this  case. 

Mr.  Margolis:  But  the  point  is,  your  Honor, 
does  that  mean  that  they  must  sell,  actually  sell,  the 
fish? 

The  Court :  You  mean,  do  they  have  to  take  each 
fish  and  sell  it? 

*     *     * 

Mr.  Margolis:  That  is  what  the  Government  is 
going  to  argue  that  your  language  means. 

The  Court:  That  they  must  take  the  title  to  the 
fish? 

Mr.  Rubin :     No. 

Mr.  Margolis:  Or  that  they  must  actually  say, 
''We  are  selling  you  a  boatload  of  fish."  But  they 
cannot  bargain  to  say,  ''For  the  fish  that  is  sold  you 
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for  the  next  year  or  for  the  next  six  months  you  will 
pay  a  certain  price."    That  you  can't  do. 

The  Court:  I  think  your  latter  statement  is  not 
the  law,  that  they  cannot  under  the  Fishermen's 
Marketing  Act  sit  down  and  bargain  that  the  price 
of  fish  for  a  year  shall  be  such-and-such  and  so-and- 
so,  or  fix  a  formula  for  fixing  it.  I  think  that,  as 
this  instruction  points  out,  they  must  be  arrived 
at  by  free  and  voluntary  negotiations  so  that  the 
competitive  element  enters  into  it  from  time  to  time 
as  the  fish  are  sold.  [113] 

Mr.  Kenny:  Let  me  get  this  straight,  your  Hon- 
or. What  they  are  bargaining  for  or  selling  is  fu- 
tures in  fish.  The  fish  has  not  been  caught.  It  is 
just  as  the  milk  has  not  been  produced  fiom  the 
cow,  or  the  crop  has  not  been  harvested.  I  take 
it  that  your  Honor  is  not  saying  that  it  would  be  a 
violation  of  the  marketing  act  to  sell  in  advance. 

The  Court :     Of  catching  % 

Mr.  Kenny:     Of  catching. 

The  Court:     I  am  not  saying  that. 

Mr.  Kenny :     That  is  good. 

Mr.  Margolis:  I  wonder  then,  "sells  the  fish 
caught  or  to  be  caught,"  if  that  isn't  better. 

Mr.  Kenny :     That  would  help. 

Mr.  Margolis :     At  least  that  ought  to  be  in  there. 

Mr.  Kenny :     Caught  or  to  be  caught.  That  would 

be  a  great  help,  your  Honor. 

*     *     * 

The  Court:  All  right.  Caught  or  to  be  caught 
by  the  members. 

Very  well.    Let's  go  on. 
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Mr.  Kenny:  Of  course  I  like  "free  and  volun- 
tary" if  it  means  as  within  the  language  of  the  Al- 
len Bradley  case  and  others.  In  other  words,  I 
take  it  your  Honor  is  meaning  by  that  instruction 
that  they  must  not  collusively  rig  up  a  deal  [114] 
with  the  middleman  because  if  they  freely  and  vol- 
untarily and  openly  negotiate  I  think  perhaps 

Mr.  Margolis:  The  trouble  is  that  that  would  be 
construed  as  meaning  if  you  have  picketing  then 
it  ceases  to  be  free  and  voluntary. 

Mr.  Rubin:  That  is  correct.  That  is  precisely 
our  position  there,  that  that  is  not  permitted  within 
the  exception  to  the  Sherman  Act. 

Mr.  Dixon:     Not  as  a  cooperative. 

Mr.  Margolis:  That  gets  down  to  whether  that 
constitutional  right  extends  to  others,  and  the  lan- 
guage if  it  is  left  in  there  will  be  used  by  the  Gov- 
ernment precisely  for  that  purpose. 

Mr.  Kenny:  If  the  language  is  meant  to  mean 
that  they  can't  conspire  vertically  and  enter  into 
agreements  that  are  collusive  and  not  agreements 
that  are  obtained  as  the  result  of  open  bargaining, 
that  is  one  thing.    That  is  what  I  read  into  it. 

The  Court :  Down  on  line  17  I  think  that  I 
should  strike  out  the  word  "coercive" — do  not  make 
your  changes  on  that  until  I  finish—^ '  enter  into  such 
a  contract  by  coercive  practices  and  tactics  which 
are  not  free  and  voluntary." 

Mr.  Margolis:  There  is  a  question  of  what  that 
will  mean  to  the  jury.  [115] 

The  Court:  They  have  to  decide  that  just  as  in 
all  kinds  of  cases  they  have  to  decide  whether  the 
fellow  is  guilty  or  not  guilty. 
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Mr.  Margolis:  I  wonder  if  there  couldn't  be  a 
sentence  added  there,  that  to  use  the  words  "free 
and  vohmtary"  is  in  contradistinction  of  a  collusive 

combination. 

*     *     # 

Mr.  Rubin:  We  are  talking  about  two  different 
things  now,  counsel.  One  is  an  Allen  Bradley  case 
and  the  other  is  the  means  used. 

Mr.  Kenny:  We  read  Allen  Bradley  into  the 
language  and  you  read  Lowe  v  Lawler  into  it. 

Mr.  Rubin:  I  think  the  Allen  Bradley  matter 
is  included  also  later  on. 

Mr.  Margolis:  The  problem,  as  I  see  it,  is  that 
the  way  this  thing  will  be  left  the  Government  will 
argue  that  what  that  instruction  means  is  that  if 
you  get  a  contract  as  a  result  of  picketing,  that 
picketing  is  a  coercive  tactic,  or  that  such  a  con- 
tract is  not  a  free  and  voluntary  contract. 

The  Court:  I  think  the  next  one  straightens  it 
out:  "Such  a  contract  entered  into  between  the  de- 
fendant association  and  a  buyer  or  buyers  of  fish 
under  the  latter  circumstances  would  be  one  in  which 
the  price  was  fixed  by  one  party  to  the  contract 
and  the  price  would  therefore  be  an  arbitrary,  [117] 
artificial  and  non-competitive  price." 

Mr.  Kenny :  That  is  quite  true,  but  the  evidence 
shows  that  they  were  seeking  an  agreement  of  two 
parties. 

The  Court:     The  jury  has  to  decide  that. 

Mr.  Dixon:     That  is  right. 

The  Court:     The  jury  has  to  decide  whether  it 
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was  fixed  by  one  party.  In  other  words,  it  is  not 
free  and  voluntary  if  one  party  comes  in  and  says, 
*'Pay  this  or  else." 

Mr.  Kenny:     Or  else  no  fish. 

The  Court:     Or  else  anything. 

Mr.  Margolis:  I  am  just  wondering  if  we  have 
to  apply  that  to  the  cases  to  determine  what  your 
Honor  means.  Does  that  mean  if  a  bargaining 
association  of  this  kind  presents  a  contract  and 
says,  "These  are  our  demands,  we  won't  deliver  fish 
to  you  unless  you  pay  us  this  price,"  and  the  dealer 
then  says,  "All  right,  in  order  to  get  fish  I  will 
enter  into  such  a  contract" 

The  Court:     That  is  what  the  charge  is  here. 

Mr.  Margolis:  Taking  those  as  the  accepted 
facts 

Mr.  Dixon:     That  is  what  the  jury  is  to  decide. 

Mr.  Margolis:  Taking  those  as  the  accepted 
facts,  would  that  be  a  free  and  voluntary  con- 
tract ? 

The  Court:  The  Government  is  charging  here 
that  it  was  a  conspiracy  to  obtain  just  a  contract 
in  just  such  a  fashion  and  that  it  is  violation  of  the 
law.  [117] 

Mr.  Margolis :  I  am  talking  now  about  what  your 
Honor's  instruction  means. 

The  Court:  I  know,  but  my  instruction  is  try- 
ing to  at  least  be  consistent. 

Mr.  Margolis:  My  only  problem  is  that  I  am 
trying  to  find  out — you  see,  free  and  voluntary  can 
have  so  many  different  meanings.  Free  and  vol- 
untary can  mean 
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Mr.  Dixon:     That  is  for  the  jury  to  decide. 

The  Court :     I  think  that  is  for  the  jury  to  decide. 

Mr.  Dixon:  As  I  said,  your  Honor,  we  don't 
think  the  defendants  have  brought  themselves  even 
to  a  position,  from  an  evidentiary  point  of  view, 
where  they  would  be  legally  entitled  as  a  matter  of 
law  for  this  instruction,  but  since  it  is  their  de- 
fense, if  the  jury  thinks  it  is  a  defense,  I  think 
they  are  entitled  to  have  it  at  least  submitted  to 
the  jury  in  the  interests  of  the  defense  going  to  the 
jury,  even  though  from  a  practical  point  of  view, 
or  from  our  point  of  view,  there  isn't  an}^  evidence 
at  all  to  support  the  defense. 

Mr.  Margolis:  I  don't  see  how  there  can  be  a 
contract  in  which  the  price  is  fixed  by  one  party. 
And  a  contract  is  an  agreement.  The  whole  thing 
to  me  just  doesn't  make  sense. 

The  Court:  Lots  of  contracts  have  been  entered 
into  that  people  have  had  set  aside  because  they 

were  not  free  and  voluntary.  [118] 

*     *     * 

Mr.  Margolis:  I  wonder  if  it  would  be  neces- 
sary at  this  time  to  restate  our  objections  or  may 
our  agreement  be  considered  as  oljjections? 

The  Court :  Yes.  Surely.  What  I  had  intended 
to  do  in  connection  with  the  record  in  the  case  was 
to  go  instead  of  signing  all  of  these  instructions 
and  indicating  on  each  of  them,  to  haxe  this  portion 
of  the  transcript  become  the  part  of  the  file  and 
take  the  place  of  any  written  rulings  of  tlie  judge 
on  the  instructions,  and  the  instructions  as  read  to 
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the  jury  and  transcribed  by  the  reporter  to  be  in 
the  instructions  given  rather  than  to  sign  ' '  refused, ' ' 
and  so  forth. 

Mr.  Margolis :     That  is  very  good.  [119] 

The  Court:  In  this  way  this  gets  in  all  of  your 
argument. 

Mr.  Margolis:  All  of  our  argument  is  consid- 
ered as  made  in  objection  form  then? 

The  Court:     That  is  right. 

Mr.  Kenny:  And  of  course  our  proposed  in- 
structions will  be  part  of  the  record,  jour  Honor? 

The  Court:     They  will  all  be  here. 

Now  I  will  read  that  first  portion  of  your  S-11 
just  before  that  and  follow  with  Government's  In- 
struction No.  4. 

Now  Government's  Instruction  No.  5,  everybody 
agrees  to  that,  so  we  will  just  pass  on. 

Mr.  Kenny:     I  can't  seem  to  lay  my  hands  on  it. 

The  Court:     We  will  have  a  short  recess. 

(Short  recess.) 

The  Court:  We  will  now  take  up  Government's 
Instruction  No.  5. 

Mr.  Kenney :  That  is  where  we  start  parting  com- 
pany with  the  Government  as  this  is  generally  used 
and  understood,  that  is,  beginning  on  line  7,  the 
third  sentence  of  the  first  paragraph. 

Mr.  Dixon:  That  is  Justice  Frankfurter's  con- 
clusion. 

Mr.  Kenny:  The  point  is,  it  doesn't  make  any 
difference  how  the  term  is  generally  used. 
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The  Court:  I  was  thinking  that  the  next  [120] 
sentence  explains  it  without  that  sentence. 

Mr.  Kenny:     It  certainly  would  be  better. 

The  Court:     I  think  that  is  sufficient  here. 

Mr.  Dixon:  I  think,  your  Honor,  that  is  prob- 
ably correct. 

Mr.  Margolis:  The  word  *' independent  produc- 
ers" is  from  the  Hinton  case? 

Mr.  Dixon :     No. 

Mr.  Margolis:     It  is  inserted  here. 

Mr.  Dixon:  It  is  from  Note  5.  You  will  find 
the  reference  on  page  976. 

Mr.  Margolis:  But  not  the  words  ''independent 
producers. ' ' 

Mr.  Dixon:     Yes,  I  think  it  is  in  there. 

Mr.  Rubin:     I  think  it  is  too. 

Mr.  Dixon:  It  is  some  time  since  I  read  it,  but 
we  can  quickly  find  out. 

Mr.  Margolis:  First  of  all,  our  feeling  about 
the  thing  is  that  this  instruction  is  completely  un- 
necessary because  the  question,  as  we  see  it,  is  not 
whether  Local  36  is  a  labor  union  but  whether  Local 
36  is  composed  of  persons  who  are  selling  their  la- 
bor, and  if  so,  labor  not  being  a  commodity,  whether 
you  call  it  a  labor  union  as  that  term  is  used  is 
immaterial. 

Mr.  Kenny:  In  other  words,  we  are  not  press- 
ing the  Norris-LaGuardia  Act  in  this  case.  [121] 

Mr.  Margolis:  That  is  right.  Tliat  was  a  Nor- 
ris-LaGuardia Act  case. 

Mr.  Kenny:  Nor  are  we  pressing  Section  20  of 
the  Clayton  Act. 
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Mr.  Margolis:  We  are  pressing  Section  6  and 
particularly  that  portion  of  Section  6  which  talks 
about  labor  not  being  a  commodity.  The  Hinton 
case  was  written  with  sjjecial  reference  to  the  Nor- 
ris-LaGuardia  Act  in  which  it  was  absolutely  neces- 
sary to  determine  whether  or  not  the  association 
was  a  labor  union.  That  went  to  the  very  heart  of 
the  case.  We  are  not  claiming  any  exemption  on 
that  basis.  We  are  relying  on  Section  6  of  the  Clay- 
ton Act,  and  this  simply  avoids  that  issue  because 
the  issue  under  Section  6  of  the  Cla^^ton  Act  we 
are  referring  to  is  that  labor  is  not  a  commodity. 

The  Court :  I  think  that  sentence  beginning  with 
the  words  "as  that  term  is  generally  used"  on  line 
7  down  to  line  10  ending  with  "to  some  employer," 
can  and  should  probably  come  out. 

Mr.  Kenny:  Well,  now,  the  next  sentence,  it 
seems  to  me  that  that  isn't  the  law,  that  is,  there 
could  be  and  are  self-employed  groups  who  are 
labor  unions.  Witness  the  Hearst  v  NLRB  deci- 
sion. 

It  seems  to  me  the  Government  has  made  its  point 
by  getting  in  the  second  sentence  where  it  says,  "the 
fact  that  said  defendant  association  may  refer  to, 
act  as,  or  call  itself  a  labor  union  does  not  in  [122] 
and  of  itself  make  said  association  a  labor  union," 
but  they  are  treading  on  ground  that  is  not  legally 
secure  when  they  rule  out  self-employed  persons 
from  a  labor  union. 

And,  as  I  say,  you  have  the  newsboys  case  and 
you  have  the  case  of  the  Hard  Rock  Miners  and 
others  who  are  what  thev  call  leasei-s  and  to  that 
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extent  self-emploj^ed  but  are  labor  unions.  I  think 
that  the  Government  is  asking  for  something  here 
that  just  isn't  the  law. 

Mr.  Dixon:  Even  those  persons  as  indicated, 
those  latter  persons,  stand  in  the  relationship  of  an 
employee  to  some  employer. 

Mr.  Kenny :  No,  the  cases  turn  on  the  differences 
in  bargaining  power. 

Mr.  Rubin:  No.  The  Milk  Wagon  Drivers  case 
doesn't  turn  on  that  point.  They  call  themselves 
employees  in  the  contract.  They  said  they  were 
just  technically  independent  contractors. 

Mr.  Margolis :  What  they  call  themselves  doesn  't 
make  any  difference. 

Mr.  Dixon:  I  am  saying  the  Court  took  those 
facts  into  consideration  in  determining  whether  or 
not  they  are  independent  contractors  or  technically 
employees.  They  said  in  that  case  that  the  fact 
that  they  nominally  owned  their  own  trucks,  and 
so  forth,  that  they  weren't  considered  as  employees. 
They  were  considered  as  employees  in  that  case,  in 
the  Milk  Wagon  Drivers  case.  [123] 

The  Hinton  case  expressly  distinguishes  those 
cases. 

Mr.  Margolis:  But  the}^  were  technically  self- 
employed,  but  for  the  purpose  of  the  Wagner  Act, 
for  example,  for  purposes  of  other  acts,  they  are 
treated  the  same  as  people  who  are  employees.  The 
point  is,  you  can  be  self-emplo,ved  for  one  purpose 
and  an  employee  for  another  purpose. 

Mr.  Kenny:  Not  only  that,  but  you  can  be  self- 
employed  for  one  purpose  and  band  yourselves  to- 
gether to  act  collectively. 
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Mr.  Rubin:  This  whole  issue  is  important  only 
with  res^Dect  to  whether  or  not  a  labor  dispute 
exists. 

Mr.  Dixon:     That  is  right: 

Mr.  Margolis:  As  I  said,  we  think  this  is  an  in- 
correct statement  of  the  law. 

Mr.  Kenny:  If  we  were  urging  here  a  Norris- 
LaGuardia  Act  defense,  that  w^ould  be  another  mat- 
ter, but  there  have  been  no  instructions  from  us 
on  that. 

Mr.  Margolis:  We  are  relying  on  Section  6  of 
the  Clayton  Act. 

Mr.  Dixon:  Our  position  on  Section  6  is  that 
that  in  and  of  itself  does  not  take  collective  organi- 
zations of  labor,  laborers,  whatever  you  want  to  call 
them,  horticultural  workers,  and  so  forth,  outside 
the  Sherman  Act  and  that  was  the  reason  the  cases 
indicated  for  the  passage  of  the  Fisheries  [124] 
Marketing  Act  and  the  Agricultural  and  Horticul- 
tural Act. 

Mr.  Kenny:     That  wasn't  the  reason. 

Mr.  Rubin:  This  is  sort  of  over-the-counter  dis- 
cussion but  how  can  you  consider  Section  6  of  the 
Clayton  Act  without  considering  the  subsequent 
cases  that  construed  that  act,  such  as  Loewe  v  Law- 
ler,  and  so  forth? 

Mr.  Margolis:     Loewe  v  Lawler  was  before  that. 

Mr.  Rubin:  I  mean  these  subsequent  cases  that 
followed  the  cases  and  the  Clayton  Act  with  respect 
to  their  exemptions,  and  so  forth,  which  gave  rise 
to  the  necessity  of  the  Norris-LaGuardia  Act.  I 
don't  see  how  you  can  take  the  act  itself  and  stop 
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at  that  point,  because  if  3^011  are  going  to  take  that 
act  then  you  also  have  to  take  the  Supreme  Court 
decisions  that  construe  that  act. 

Mr.  Margolis :  The  interpretation  of  the  Clayton 
Act  today  is  far  different  than  it  was  in  the  early 
cases  that  were  decided. 

Mr.  Rubin :  Only  because  of  the  Norris-LaGuar- 
dia  Act,  which  you  are  disavowing.  I  agree  with 
you.  I  am  a  lot  closer  to  your  position  than  you 
think  I  am,  but  you  did  disavow  that  act. 

Mr.  Kenny:  If  the  Government  wants  to  extend 
the  Norris-LaGuardia  Act  to  us  and  say  we  have  a 
possible  defense  under  it  and  we  have  some  possible 
instructions  about  labor  disputes,  and  so  forth,  then 
maybe  this  sort  of  thing  would  be  the  subject  [125] 
of  discussion.    But  that  isn't  before  us  here. 

The  Court:  If  I  strike  out  that  sentence  and 
change  the  next  sentence,  ''An  association  of  inde- 
pendent producers  or  of  persons  who  are  self-em- 
ployed," and  then  change  the  ''or"  to  say,  "and 
who  are  engaged  in  business  on  and  for  their  own 
account  and  profit,  free  from  such  controls  as  an 
employer  ordinarily  exercises  over  a  person  who  is 
an  employee,  would  not  be  a  labor  union." 

Mr.  Kenny:  That  would  be  all  right  if  you 
added  the  language  which  we  have  in  No.  8. 

The  Court:  I  have  No.  8  before  me.  Do  you 
have  it? 

Mr.  Kenny:  Yes,  the  third  paragraph  of  No.  8 
says,  "Such  a  circumstance  legally  exists  where  the 
so-called  independent  contractor  or  businessman 
gains  his  livelihood  as  the  result  of  his  own  labor 
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and  the  use  of  his  own  tools  and  where,  as  an  indi- 
vidual,"—and  this  is  the  thing  we  need— "he  lacks 
equal  bargaining-  power  in  his  dealing  with  those 
from  whom  his  livelihood  is  gained."  That  is  Jus- 
tice Rutledge's  language. 

The  Court:  No,  I  just  looked  at  your  Instruc- 
tion No.  8  again.  I  do  not  think  it  fits  here.  I  think 
that  this  would  cure  the  basis  of  your  objection. 
Do  you  have  that  language? 
Mr.  Dixon:  Yes,  your  Honor. 
The  Court:  "An  association  of  independent  pro- 
ducers or  of  persons  who  are  self-employed  [126] 
and  who  are  engaged  in  business  on  and  for  their 
own  account  and  profit,  free  from  such  controls  as 
an  employer  ordinarily  exercises  over  a  person  who 
is  an  employee,  would  not  be  a  labor  union." 

Mr.  Rubin:     I  think  that  covers  the  Hearst  case 
and  the  Milk  Wagon  Drivers  case. 

Mr.  Dixon :     In  other  words,  strike  out  beginning 
line  7  with  the  words  "as  that  term?" 

The  Court:     "As  that  term  is  generally  used," 
and  ending  with  the  word  "employer"  on  line  10. 

You  do  not  agree  with  that,  I  take  it,  and  object 
to  it  on  all  the  grounds  stated  ? 

Mr.  Kenny:  That  is  right.  It  doesn't  go  the 
whole  way,  as  we  see  it. 

The  Court:  I  think  it  covers  the  basis  of  your 
objection.    Let  us  pass  to  the  next  paragraph. 

Now  you  come  here  to  the  individual,  it  seems  to 
me,  and  takes  care  of  the  objection  which  you  have 
been  making,  except  that  I  think  this  isn't  quite 
correct. 
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Mr.  Margolis:  This  says  "persons  who  work  for 
wages  or  salaries,  that  is  to  say,  are  employees  of 
the  fish  dealers,"  which  is  a  departure  from  the 
language  which  your  Honor  just  outlined,  it  seems 
to  me. 

Mr.  Dixon:  The  latter  part  of  that,  "or  who 
stand  in  the  relationship  of  employees  to  the  fish 
dealers,"  is  intended  to  cover  your  latter  situation. 

Mr.  Margolis :  It  seems  to  me  that  it  is  just  con- 
fusing to  have  it — you  see,  you  have,  "that  is  to 
say."  In  other  words,  you  equate  wages  and  sal- 
aries and  employee  relationship. 

Mr.  Dixon:  It  "consists  of  persons  who  work 
for  wages  or  salaries,  that  is  to  say,"  etc.,  or  "con- 
sists of  persons  *  *  *  who  stand  in  the  relationship 
of  employees  to  the  fish  dealers." 

Mr.  Kenny:  The  difficulty  with  this  next  sen- 
tence is  that  it  purports  to  be  an  instruction  favor- 
able to  the  defendants.  In  other  words,  the  Court 
after  the  comma  goes  on  to  say  j^ou  "may  join  to- 
gether and  carry  on,"  and  so  forth. 

Mr.  Margolis :  I  think  what  ought  to  be  stricken 
is  "consists  of  persons  who  *  *  *  are  employees  of 
the  fish  dealers  or  who  stand  in  the  relationship  of 
employees  to  the  fish  dealers." 

The  Court:  I  think  that  would  be  enough,  "con- 
sists of  persons  *  *  *  who  stand  in  the  relationship 
of  employees  to  the  fish  dealers."  I  think  that 
would  be  sufficient. 

Mr.  Dixon:     All  right. 

The  Court:  So  we  will  strike  out  "who  work 
for  v/ages  or  salaries,  that  is  to  say,  are  emy)loyees 
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of  the  fish  dealers  or,"  so  that  it  now  will  read  "con- 
sists of  persons  who  stand  in  the  relationship  [128] 
of  employees  to  the  fish  dealers,  I  charge  you  that 
the  members  of  said  association  may  join  together 
and  carry  on  acts  to  effect  changes  in  the  terms 
and  conditions  of  their  employment,  even  though 
their  acts  may  affect  or  obstruct  interstate  or  for- 
eign commerce  and  that  in  doing  so  they  would  be 
pursuing  a  legitimate  objective,  period." 

Mr.  Margolis:     Where  is  thaf? 

The  Court:  Line  21.  I  strike  out  the  words  "of 
a  labor  union."  That  then  meets  your  objection 
that  the  individuals  are  not  covered. 

Mr.  Margolis:  Of  course  we  think  what  should 
be  added  there,  your  Honor,  in  addition  to  stand- 
ing in  the  relationship  of  employees  to  the  fish  deal- 
ers, "or  who  are  selling  their  labor." 

Mr.  Kenny:     Products  of  their  labor. 

The  Court :     No. 

Mr.  Margolis:  Or  the  products  of  their  labor. 
Either  one  of  those  two  ought  to  go  in. 

Mr.  Kenny:  The  word  "only"  I  think  in  line 
23  is  objectionable  because  it  does  not  include  the 
other  permissible  restraints  by  joint  action. 

Mr.  Dixon:     Such  as? 

Mr.  Kenny:     The  Fishermen's  Cooperative. 

Mr.  Dixon:  No.  That  has  been  covered  in  pre- 
vious instructions.  This  is  a  labor  imion  instruc- 
tion.    That  is  what  you  claim  you  are.  [129] 

The  Court :  '  I  think  this  is  related  to  this  mat- 
ter. 
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Mr.  Margolis:  I  think  from  line  31  on  to  the 
end  of  that  paragraph  should  be  stricken.  That  is 
just  the  reverse  of  the  other. 

Mr.  Kenny:  You  have  stated  the  law  and  the 
rest  of  it  is  a  formula  for  finding  people  guilty. 

Mr.  Dixon:     No,  I  don't  agree  with  you. 

Mr.  Rubin :  That  is  a  statement  of  what  the  law 
is. 

Mr.  Margolis:  It  is  harrowing  wliat  has  pre- 
viously been  said,  because  under  your  definition  it  is 
possible  that  prices,  for  example  prices  of  newspa- 
pers, are  boiled  down  to  wages  and  when  the  news- 
boys get  into  a  dispute  with  the  newspapers  over 
what  price  they  shall  pay  the  newspaper  owners, 
for  their  newspapers,  the}^  do  not  cease  to  be  em- 
ployees. The  Wagner  Act  says  they  still  shall 
apply. 

Mr.  Rubin:  But  it  says  they  must  find  that  it 
shall  not  affect  the  employer-employee  relationship. 
That  is  part  of  the  findings. 

Mr.  Dixon:  We  previously  pointed  out  the  con- 
ditions under  which  you  are  protected,  and  then 
since  you  still  claim  you  are  a  labor  union  we  have 
to  follow  out  with  the  other  situation  in  fairness  to 
balance  the  instruction.  It  would  be  one-sided 
otherwise. 

Mr.  Kenny:  Then  the  last  paragraph,  I  think 
your  Honor  indicated  some  disagreement  with  [130] 
while  we  were  discussing  the  other  motion  to  dis- 
miss. That  is  clearly  an  attempt  to  hold  that  if 
boat  owners  and  non-l)oat  owners  are  in  the  same 
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union,  that  is  a  vertical  conspiracy  under  the 
Brimms  case  and  the  Allen  Bradley  case. 

Mr.  Dixon:  Which  we  believe  is  the  law,  your 
Honor. 

Mr.  Rubin:     Surely. 

The  Court:  I  think  that  is  the  law,  but  that 
isn't  the  basis  upon  which  you  charge  it. 

Mr.  Kenn}^:     Precisely. 

The  Court :  You  allege  that  they  are  independent 
businessmen;  you  do  not  allege  that  it  is  a  combi- 
nation of  independent  businessmen  and  the  others. 

Mr.  Dixon :  But  you  have  a  situation  here  where 
you  have  the  record  showing  about  54  per  cent  of 
them  regard  themselves  as  self-employed,  and  cer- 
tainly if  the  balance  of  them  have  combined,  even 
though  they  are  employed  with  somebody  else  and 
they  are  therefore  properly  engaged  in  the  activi- 
ties or  are  members  of  a  labor  union,  that  type  of 
a  combination  would,  under  the  Allen  Bradley  case, 
be  an  illegal  combination. 

The  Court:  I  think  it  would  be,  but  I  do  not 
think  that  that  is  what  you  charge. 

Mr.  Dixon:  For  the  purpose  of  presenting  the 
position  of  the  Government,  you  really  have  to  have 
the  situation  covered  because  otherwise  the  jury 
might  well  conclude,  this  is  an  organization  of  busi- 
nessmen but  the  instructions  don't  cover  the  [131] 
other  possibility,  and  therefore  since  they  are  a 
labor  union  perhaps  because  they  have  got  em- 
ployees in  it,  and  the  record  shows  that  they  have 
people  in  there  who  regard  themselves  as  employees, 
whether  for  the  canners  or  anybody  else,  that  if 
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they  combined  with  independent  producers  or  in- 
dependent businessmen,  so-called,  we  think  that  the 
Allen  Bradley  case  would  apply  if  they  combined  in 
some  organization. 

Mr.  Rubin:  Don't  forget  that  Instruction  No.  5 
is  to  be  preceded  by  Section  6  of  the  Clayton  Act. 
Now  with  that  in  mind.  Section  6  of  the  Clayton  Act 
talks  about  legitimate  objectives  of  these  labor 
groups,  and  the  Allen  Bradley  case  was  specific  on 
the  question  as  to  these  unholy  alliances  between 
labrjr  and  non-labor  groups.  That  is  the  reason 
this  is  important.  If  they  have  the  statute  there 
then  we  have  a  right  to  show  the  modification  of 
the  statute  by  the  Allen  Bradley  case.  It  might  be 
a  legitimate  objective  of  labor,  and  that  was  true 
in  the  Allen  Bradley  case,  but  where  it  is  a  le,giti- 
mate  objective  of  labor,  even  so  it  is  sought  to  be 
obtained  in  combination  with  a  self-employed  group, 
then  that  is  illegal. 

Mr.  Kenny:  Without  debating  the  law,  it  is 
still  a  brand-new  law  and  a  different  conspiracy 
than  one  alleged  in  the  indictment. 

Mr.  Rubin:  No,  it  simply  modifies  the  instruc- 
tion that  you  want  for  your  defense.  [132] 

The  Court:  I  think  it  is  covered  because  I  say, 
**An  association  of  independent  producers  or  of  per- 
sons who  are  self-employed  and  who  are  engaged 
in  business  on  and  for  their  own  account  and  profit, 
free  from  such  controls  as  an  employer  ordinarily 
exercises  over  a  person  who  is  an  employee,  would 
not  lie  a  labor  union."  Now  that  coA-ers  the  self- 
employed  phase  and  the  man  apparently  who  is  a 
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fisherman  who  shares  without  owning  his  boat  who 
regards  himself  as  self-employed. 

Mr.  Rubin:  If  that  were  the  situation  and  that 
were  the  avowal  by  these  defendants,  why  then  I 
grant  you  we  would  not  have  the  necessity  for  that 
paragraph.  But  I  don't  think  that  is  what  it  will 
be.    I  don't  know. 

The  Court:  I  think  that  is  a  matter  of  argu- 
ment. 

Mr.  Rubin:  They  are  going  to  argue,  ''let's  say 
we  have  54  per  cent  who  are  self-employed,"  and 
then  they  will  say,  "well,  let's  talk  about  the  other 
54  per  cent  who  are  employed."  By  whom  are  they 
employed?  Well,  they  are  either  employed  by  one 
of  two  groups,  either  employed  by  the  boat  owners 
or  they  are  going  to  boat  owners,"  or  they  are  going 
to  contend  they  are  employed  by  the  fish  dealers. 
And  that  will  be  the  sole  purpose  of  talking  about 
labor  at  all.  In  either  case,  whether  employed  by 
the  boat  owners  or  the  fish  dealers,  if  there  is  a 
combination  between  those  employees,  if  they  are 
employees — and  they  will  so  argue,  I  assume — and 
non-employees,  then  of  course  that  is  illegal  [133] 
under  the  Allen  Bradley  case. 

Mr.  Margolis:  You  have  to  indict  them  on  that. 
Let's  assume  that  is  the  correct  law,  which  v/e  don't 
agree  with,  then  they  would  have  to  be  indicted  on 
that  charge. 

Mr.  Rubin:  Because  what  we  are  endeavoring 
to  do  is  refute  3^our  defense.  Your  matter  is  de- 
fensive matter.  We  don't  have  to  indict  them  on 
that. 
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Mr.  Margolis:  But  you  charge  a  combination 
of  businessmen. 

Mr.  Rubin:     That  is  right. 

Mr.  Margolis :  Then  you  ask  a  conviction  on  the 
basis  that  it  is  a  combination  of  businessmen  and 
non-bnsinessmen. 

Mr,  Ru])in:  No.  What  we  say  is  this,  if  you 
contend  the  evidence  shows  that  there  are  em- 
ployees here  who  weren't  businessmen,  our  position 
is  that  even  if  that  were  so  these  employees  do  not 
ha^e  the  right  to  combine  with  the  businessmen,  as 
we  have  shown  under  the  Allen  Bradley  case. 

Mr.  Margolis:  And  because  of  that  combina- 
tion  

Mr.  Rubin:  Because  of  that  combination  you  do 
not  have  the  defense  of  Section  6  of  the  Clayton 
Act.    It  is  a  defensive  matter. 

Mr.  Dixon:  It  is  not  a  question  of  charging  a 
separate  violation  here. 

Mr.  Rubin:  If  you  will  stipulate  in  the  record 
that  the  crew  members  who  are  not  self-employed 
arc  joint  venturers  or  partners,  this  whole  thing 
can  go  out,  I  think.  But  you  won't  do  it  [134] 
because  you  are  going  to  argue  it. 

Mr.  Kenny:     They  are  not  joint  venturers. 

Mr.  Rubin:  Who  are  they  employees  of,  would 
you  say?    The  boat  owner? 

Mr.  Kenny:  I  don't  say  that  they  necessarily 
have  to  be  on  a  regular  pay  roll. 

Mr.  Rubin:     Who  are  they  like  employees  of? 

Mr.  Margolis:  We  say  the  relation  between  none 
of  these  fishermen  is  the  same.  There  is  no  differ- 
ence   between   the   boat    owner    and    the    non-boat 
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owner.     One  man  happens  to  own  the  tools  with 
which  all  of  them  work,  that  is  all. 

Bnt  here  this  adds  a  brand-new  charge  to  the  in- 
dictment, a  new  kind  of  a  thing  that  we  weren't 
apparently  charged  with  and  we  weren't  prepared 
to  defend  against,  and  weren't  given  any  notice  of. 

Mr.  Dixon:  There  is  no  notice  required.  The 
facts  are 

Mr.  Rubin :  Just  a  second.  With  that  last  state- 
ment maybe  we  can  check  it. 

(Conference  between  counsel.) 

Mr.  Kenny:  If  this  practice  of  boat  owners  and 
boat  pullers  acting  jointly  in  association  is  a  U.  S.  v 
Brimms  or  a  Borden  case,  why  they  can  go  out  and 
indict  us  for  it.  But  they  haven't  done  it  this 
time.  [135] 

Mr.  Rubin:  You  go  out  and  defend  on  the 
ground  that  3^ou  are  a  labor  union. 

Mr.  Dixon :  Your  defense  is  that  you  are  a  labor 
union.  At  least  that  is  what  your  opening  state- 
ment indicated.  We  feel  that  it  is  necessary  there- 
fore to  cover,  as  far  as  the  evidence  in  this  case  is 
concerned,  the  extent  to  which  that  is  a  defense, 
and  that  is  the  only  purpose  of  inserting  the  last 
IDaragraph  of  this  Instruction  No.  5,  because  other- 
wise it  would  be  wholly  an  incomplete  instruction 
on  the  evidence  adduced  here.  There  is  still  a  ques- 
tion of  fact  for  the  jury  to  find,  what  kind  of  an 
organization  you  are  and  whether  the  members  of 
the  union,  assuming  they  find  that  you  are  a  labor 
union,  also  conclude  whether  you  are  non-employees 
or  businessmen. 
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Mr.  Margolis :     But  that  is  already  covered. 

Mr.  Dixon:     We  haven't  covered  it. 

Mr.  Margolis:  You  say:  "If  you  find  as  a  fact 
that  the  membership  of  defendant  Local  36, 
IFAWA,  consists  of  persons  who  stand  in  the  re- 
lationship of  employees  to  the  fish  dealers,  I  charge 
you  that  the  meml^ers  of  said  association  may  join 
together  *  *  *"    You  have  already  said  that. 

Mr.  Rubin:  Suppose  you  contend  that  the  crew 
members  are  employees  of  the  boat  owners.  Then 
where  does  that  leave  us  under  that  instruction? 

Mr.  Margolis:  We  are  not  making  any  such 
contention.  [136] 

Mr.  Rubin :  Will  you  disavow  it  1)ef ore  the  jury  ? 
That  might  solve  the  question.  We  have  to  just 
anticipate  what  you  fellows  are  going  to  argue  in 
your  defense,  that  is  all. 

Mr.  Margolis:  Our  position  is  that  the  boat 
owners  and  the  boat  owners  and  the  boat  pullers 
are  in  exactly  the  same  relationship  to  the  market 
dealers. 

Mr.  Rubin:  To  the  market  dealers,  but  how 
about  the  relationship  to  each  other? 

Mr.  Margolis:  There  are  some  differences  in 
their  relationship,  obviously,  but  we  are  only  con- 
cerned with  their  relationship  with  the  dealers.  But 
this  says,  "If  you  find  as  a  matter  of  fact  that  the 
membership  of  defendant  Local  36  IFAWA,  con- 
sists of  persons  who  stand  in  the  relationship  of 
employees.''  Now  if  you  are  going  to  add  another 
charge  on  verticle  combinations,  then  you  would 
have  to  amend  the  indictment. 
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Mr.  Rubin:  No.  It  all  depends  on  whether  you 
contend  that  is  a  defense. 

Mr.  Kenny :  The  jury  could  take  that  one  para- 
graph and  decide  the  case  on  it.  They  could  i-ule 
in  our  favor  on  every  other  thing  and  say,  *'Look 
here,  the  judge  said  if  boat  pullers  and  boat  owners 
are  in  combination  it  is  an  illegal  combination." 

The  Court :  The  question  here  is  whether  or  not 
mider  the  evidence  in  this  case  that  boat  puller  is 
an  independent  businessman.  [137] 

Mr.  Rubin :     I  think  that  is  right. 

The  Court:     That  is  the  question. 

Mr.  Rubin:  And  we  need  that  instruction,  un- 
less they  will  disavow  the  fact  that  there  is  no  other 
relationship  between  the  puller  and  the  owner.  They 
might  say,  ''well,  the  boat  puller  is  an  employee  of 
the  boat  owner,  therefore  the  boat  puller  has  a  right 
to  do  these  things  which  gives  arise  to  a  labor 
dispute." 

Mr.  Kenny:  There  is  no  privity  that  arises  be- 
tween the  boat  puller  and  the  fish  dealer  by  virtue 
of  his  relation  with  the  boat  OT\Tier.  That  privity 
exists  on  a  parity  with  the  boat  owner's  privity. 

Mr.  Rubin:  You  and  your  associate  are  apart 
on  that  then. 

Mr.  Margolis :     No,  I  said  exactly  the  same  thing. 

Mr.  Rubin :     I  misunderstood  Judge  Kenny  then. 

Mi\  Dixon :  We  feel,  your  Honor,  as  I  said,  that 
this  is  an  instruction  on  an  affirmative  defense. 
That  is  the  first  and  obvious  point  that  we  want 
to  make.  If  it  is  an  affinnative  defense  it  is  of 
course  directed  to  the  evidence  in  this  case  and 
nothing  else. 
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Now  the  evidence  in  this  case  already  in  and 
not  in  dispute  I  think  indicates  that  54  per  cent 
of  these  people  or  more  own  and  operate  boats  on 
their  own  account.  The  balance  [138]  of  the  mem- 
bership consider  themselves  as  being  employees  of 
somebody.   All  they  say  is  "employees." 

Now  under  the  previous  portion  of  this  instruc- 
tion I  think  they  would  be  entitled  to  argue  that 
this  is  a  labor  union  composed  in  part  at  least  of 
employees,  of  somebody,  presumably  they  can  then 
argue  they  are  employees  of  the  dealers,  and  then 
the  whole  instruction  about  a  labor  dispute  would 
come  into  play  and  the  government  would  be  left 
without  any  answer  to  it  unless  this  portion  of  the 
situation,  where  you  have  a  combination  of  em- 
ployers and  employees,  so-called,  in  the  same  group, 
or  same  conspiracy,  would  be  applicable. 

Mr.  Margolis:  Maybe  you  indicted  these  people 
for  the  wrong  thing. 

Mr.  Dixon:     No,  this  is  an  affirmative  defense. 

Mr.  Margolis:  Let's  knock  this  affirmative  de- 
fense thing  in  the  head.  They  have  alleged  posi- 
tively as  part  of  their  indictment  that  the  people 
are  not  employees,  that  they  do  no  bargain  col- 
lectively, that  they  do  not  market  collectively,  and 
they  felt  if  necessary  to  make  it  part  of  their  in- 
dictment. They  themselves  have  taken  the  burden 
upon  themselves  to  prove  it. 

Mr.  Dixon:     And  you  say  they  aren't  employees. 

Mr.  Margolis:  That  doesn't  make  it  an  affirma- 
tive defense.   It  is  part  of  this  indictment. 
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Mr.  Dixon:  The  jury  is  entitled  to  have  the 
benefit  of  [139]  the  full  statement  of  the  law  cov- 
ering any  situation  that  may  be  disclosed  by  the 
evidence  with  reference  to  labor  unions,  if  that  is 
one  of  your  defenses. 

Mr.  Margolis:  Even  though  it  covers  a  charge 
not  involved  in  the  indictment  ? 

Mr.  Rubin :     It  is  not  a  charge. 

Mr.  Dixon:  We  didn't  charge  you  with  being 
a  cooperative,  and  you  have  an  instruction  on  that. 

Mr.  Margolis:  But  you  said  we  weren't  a  co- 
operative. 

Mr.  Dixon:     We  allege  the  fact  as  set  forth. 

The  Court:  The  long  and  short  of  this  para- 
graph here  is  what  I  said  a  while  ago,  isn't  it,  that 
the  position  of  the  government  is  that  they  are  not 
employees  because  they  go  out  and  catch  fish  and 
sell  the  fish  for  what  they  can,  and  the  position  of 
the  defendants  is  that  they  are  labor,  not  neces- 
sarily that  they  are  employees  but  that  they  are 
labor  and  exempt  under  the  act,  because  the  wages 
that  they  get  they  get  from  the  fish  that  they  catch. 
That  was  a  very  imclear  statement,  and  if  you  loiow 
what  I  am  talking  about,  that  will  be  something. 

Mr.  Rubin:  The  whole  thing  resolves  itself — we 
have  no  way  of  knowing  how  they  are  going  to 
argue  these  facts  so  we  have  to  anticipate  their 
argument. 

The  Court :     I  understand. 

Mr.  Rubin:  Now  if  they  are  not  gomg  to  argue 
the  question  of  employee  relationship  between  the 
boat  owner  and  boat  puller,  I  don't  think  we  need 
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this  paragraph  either.  If  they  are,  we  need  it  and 
we  are  entitled  to  it.   That  is  our  position. 

Mr.  Kenny:  I  think  we  can  assure  counsel  we 
are  not  i^oing  to  argue  that.  We  are  not  going  to 
argue  that  the  boat  owner  is  the  employer  of  the 
boat  puller  or  conversely,  that  the  boat  puller  is 
the  employee  of  the  boat  owner. 

Mr.  Rubin:  Or  that  there  is  any  labor  dispute 
between  them? 

Mr.  Kenny:  Or  that  there  is  any  dispute  be- 
tween them.  Conversely,  we  show  that  they  are 
all  literally  in  the  same  boat. 

Mr.  Dixon:  What  about  a  labor  dispute  between 
those  people  who  regard  themselves  as  employees 
of  somebody,  and  the  fish  dealers  ? 

Mr.  Kenny :     We  will  argue  that  all  of  them  are. 

Mr.  Dixon:  Then  we  submit  we  should  have  this 
instruction  to  cover  that  possibility.  Let  the  jury 
decide  whether  they  are  or  are  not. 

Mr.  Kenny:  This  will  give  the  jury  an  entirely 
new  theory  to  rule  against  the  defendants.  It  would 
be  isolated  from  everything  else  and  be  made  the 
basis  for  a  verdict. 

Mr.  Rubin:     I  don't  think  so. 

Mr.  Dixon:  If  they  find,  as  stated  here,  yes,  I 
agree  [141]  with  you;  but  they  have  to  make  a 
finding  of  fact  before  they  can  find  your  clients 
guilty. 

Mr.  Kenny:  What  you  have  alleged  here  is 
absolutely  true,  that  this  union  includes  boat  pullers 
and  boat  owners. 

Mr.  Rubin:  Then  that  makes  it  an  illegal  com- 
bination. 
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Mr.  Kenny :     That  is  right. 

Mr.  Rubin:  That  deprives  you  of  the  defense 
of  a  labor  dispute.   That  is  our  point. 

Mr.  Kenny:  Of  course  that  is  something  else. 
We  say  it  is  simply  not  the  law  and  it  is  a  per- 
version of  the  Brimms  and  Allen  Bradley  doctrine 
and  something  entirely  new  that  has  not  been  urged 
in  the  indictment. 

Mr.  Dixon :  If  the  Court  please,  I  think  it  could 
be  put  this  way  rather  simply :  If  you  have  a  labor 

union  which  is  composed  of  employees 

The  Court:  Let  me  write  something  down.  As- 
sume that  I  omitted  the  last  paragraph,  about  which 
you  are  complaining,  but  add  on  line  14  on  the  first 
page  of  the  instruction,  immediately  following  what 
is  not  a  labor  union,  the  following:  "In  this  con- 
nection it  is  not  contended  by  the  defendants  that 
any  of  the  defendants  have  the  relationship  of  em- 
ployee and  employer  to  any  other  defendant"? 

Mr.  Rubin:  Of  course  if  you  related  it  to  the 
defendants,  if  your  Honor  please,  that  wouldn't 
apply.  You  would  have  to  relate  it  to  the  members 
of  the  union  because  obviously  [142]  Mr.  Zafran 
is  an  employee  of  Local  36.  It  wouldn't  refer  to 
the  defendants,  it  would  refer  to  members  of  Local 
36.  I  think  that  is  what  you  have  reference  to. 

The   Court:     Yes.    In  other  words,  what   I   am 

trying  to  get  around  is  your  idea  that  the  fellow 

who  fishes  on  a  share  of  the  lay  is  an  employee  of 

the  fellow  who  has  the  boat.  That  dispute  isn't  here. 

Mr.  Dixon :     That  is  right. 

Mr.  Kenny :     That  is  right. 
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Mr.  Dixon:  You  might  have  it  though,  and  I 
think  properly  so.  They  might  under  certain  facts 
have  such  a  dispute.  It  is  not  iii  this  case,  how- 
ever. 

The  Court:     That  dispute  is  not  here. 

Mr.  Dixon:     No. 

Mr.  Rubin:  That  might  suffice,  if  the  further 
statement  were  made  that  it  is  not  contended  that 
there  is  any  different  relationship  between  the  boat 
owner  and  boat  puller,  on  the  one  hand,  and  the 
denier  on  the  other. 

Mr.  Kenny:  Wait  a  minute.  Now  you  are  get- 
ting off  into  something  else. 

Mr.  Rubin:  No.  What  you  are  saying  is  that 
the  boat  owner  and  boat  puller,  you  stated  before, 
occupy  the  same  relationship  to  the  dealer  under 
your  contention. 

Mr.  Kenny:     That  is  right. 

Mr.  Rubin:  I  think  if  that  is  added  that  would 
suffice.  [143] 

Mr.  Margolis:  I  think  the  thing  that  should  be 
put  in  there  is  that  it  is  the  contention  of  the  de- 
fendants that  the  boat  puller  and  the  boat  owner 
stand  in  the  same  relationship  to  the  dealer. 

The  Court:  Stand  in  the  same  relationship  to 
the  dealer  regardless  *? 

Mr.    Kenny:     Relationship    between    themselves. 

Mr.  Rubin:  If  that  is  added  to  the  judge's  state- 
ment, I  think  that  will  do  it.  Then  that  would  take 
of  the  relationshi})  to  each  other  and  the  relation- 
ship as  among  themselves  with  the  dealers.  It  would 
make  them  all  employees  or  all  independent  busi- 
nessmen.  That  is  about  the  effect  of  it. 
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The  Court:  That  is  right.  I  think  either  all 
of  the  defendants  should  be  acquitted  because  they 
come  under  Section  6  of  the  Clayton  Act,  or  none 
of  them  should. 

Mi\  Rubhi:     That  is  right. 

Mr.  Margolis:  That  isn't  necessarily  right,  for 
this  reason 

The  Court:     That  is  absolutely  correct. 

Mr.  Margolis:  In  spite  of  the  fact  that  I  have 
made  my  point,  let's  assume  that  the  jury  were  to 
find  that  certain  of  the  defendants  are  not  inde- 
pendent businessmen  as  charged  in  the  indict- 
ment  

The  Court :  Then  they  have  to  find  them  all  not 
guilty. 

Mr.  Rubin:  Pardon  me,  the  defendants  or  the 
members,  which?  [144] 

Mr.  Margolis:     Let  me  finish. 

Let's  assmne  that  the  jury  finds — the  point  is 
that  this  indictment  charges  a  combination  of  busi- 
nessmen. If  this  is  any  other  kind  of  a  combina- 
tion except  a  combination  of  businessmen,  they  may 
have  violated  the  law  in  sixty-six  thousand  other 
ways  but  the  indictment  has  not  been  established. 

Mr.  Rubin :     That  is  a  question  of  defense  again. 

Mr.  Margolis:  I  am  not  talking  about  defenses. 
The  point  is,  one  of  the  things  that  is  charged  is 
that  this  association  is  a  combination  of  business- 
men. Now  they  could  have  been  charged  as  a  com- 
bination of  businessmen  plus  employees.  They  could 
have  been  charged,  and  you  might  have  had  another 
good  count.    But  that  wasn't  charged.    Now  if  it 
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is  established — it  is  just  as  if  they  had  proved  that 
they  were  guilty  of  murder  under  an  indictment 
which  charges  them  with  a  violation  of  the  antitrust 
laws — they  are  charged  here  as  an  association  of 
businessmen  and  unless  they  prove  that  they  are 
an  association  of  businessmen,  it  is  just  too  bad. 

Mr.  Dixon :  Not  at  all,  your  Honor.  I  think  that 
is  not  the  law. 

Mr.  Rubin :  And  that  is  precisely  the  reason  for 
that  paragraph,  because  you  are  contending  that 
part  of  these  people  may  be  somebody's  employees 
and  we  say  even  if  it  is  so  it  is  illegal. 

Mr.  Dixon:  This  is  a  conspiracy  charge  and  one 
of  your  defenses  is  that  you  have  a  right  to  con- 
spire, and  your  argument  and  contention  is  that 
you  have  a  right  to  conspire  because  you  are  la- 
borers and  that  this  is  a  labor  union,  and  for  that 
reason  you  have  a  right  to  do  the  things  charged 
in  the  indictment. 

Now  it  is  one  of  the  questions  of  fact  for  the  jury 
to  decide,  whether  or  not  you  are  a  labor  imion 
and,  if  you  are  a  labor  union,  what  protection  if 
any  you  have  from  the  law  or  under  the  law  for 
doing  the  things  charged  in  the  indictment. 

Now  this  instruction  covers  the  situation  where 
the  labor  miion  is  involved,  and  there  is  a  labor 
dispute  involved,  and  the  action  must  be  justified 
under  those  circumstances  by  the  defendants  and 
the  miion.  And  don't  forget  that  the  union  is  also 
indicted  here. 

Now  this  instruction  that  you  complain  of,  or 
that  portion  of  the  instruction  which  you  complain 
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of,  deals  with  the  situation  where  the  union  itself 
or  iis  membership  is  composed  of  independent 
businessmen  as  well  as  employees,  and  it  is  for  the 
jury  to  decide.  And  it  is  one  of  the  things  I  un- 
derstand you  are  going  to  argue,  whether  they  are 
employees  or  laborers  or  what  they  are.  [146] 

Now  if  you  are  going  to  argue  that  point,  then 
I  think  the  government  is  entitled  to  an  instruc- 
tion covering  a  possibility,  based  on  the  evidence 
in  this  case  where  the  evidence  shows  tliat  some 
of  your  cards  say  self-employed  and  others  say 
employed,  which  latter  designation  would  clearly 
to  the  jury  at  least  indicate  an  employer-employee 
relationship  with  somebody. 

Mr.  Margolis:  Let's  assume  that  a  defendant 
were  charged  with  obtaining  property  by  fraud  and 
deceit.  He  comes  in  and  proves,  as  his  defense,  that 
he  stole  that  property.  He  just  went  in  and  stole  it. 
There  was  no  fraud,  no  deceit  involved  at  all.  He 
could  not  be  convicted  under  a  complaint  or  an 
indictment  charging  him  with  obtaining  property 
by  fraud  and  deceit  for  having  stolen  that  prop- 
erty. 

The  Court:  They  have  limited  that  so  that  it 
is  just  plain  larceny  now. 

Mr.  Margolis:  I  know,  but  I  am  just  gi^dng 
that  as  an  example,  that  you  may  have  a  defense 
to  a  particular  charge  which  very  defense  proves 
you  guilty  of  another  crime,  and  yet  it  is  a  good 
defense  to  the  particular  charge  with  which  you 
are  charged. 
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Mr.  Rubin:     There  is  only  one  crime  here. 

Mr.  Margolis:     Let  me  finish. 

Now  here  either  they  are  guilty  of  the  combina- 
tion, of  the  type  of  combination  which  is  charged 
in  this  indictment,  [147]  or  they  are  not  guilty  at 
all.  One  of  their  defenses  may  be  that  they  have 
a  different  and  entirely  different  type  of  organi- 
zation, that  is  itself  illegal — we  will  concede  that 
for  the  purpose  of  argument — but  if  it  isn't  the 
kind  of  combination  charged  in  the  indictment  then 
there  can  be  no  conviction  under  this  indictment. 

Now  what  they  are  saying  here,  in  effect,  is  that 
you  must  find  them  guilty  whether  it  is  the  kind 
of  a  combination  charged  in  the  indictment,  i.e.,  a 
combination  of  businessmen,  or  an  entirely  different 
kind  of  combination  which  is  not  charged  in  the 
indictment,  a  vertical  combination  of  businessmen 
and  workers. 

Mr.  Rubin:  You  are  absolutely  right.  They  cer- 
tainly would  be  because  they  are  not  charged  with 
the  crime  of  being  independent  businessmen,  they 
are  charged  with  the  crime  of  conspiracy,  and  it 
doesn't  make  any  difference  whether  they  are  in- 
dependent businessmen  or  it  is  a  vertical  combina- 
tion. 

Mr.  Margolis:  A  combination  of  independent 
businessmen. 

Mr.  Rubin :  That  is  not  the  charging  paragraj)h. 
It  describes  them,  that  is  all.  Suppose  you  charged 
a  man  as  a  white  man  with  murder  and  he  turned 
out  to  be  a  colored  man,  he  w^ould  still  be  guilty. 

Mr.  Margolis:  But  who  is  charged  with  a  com- 
bination here? 
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Mr.   Dixon:     The   defendants   named   herein,   of 
which  the  union  is  one.  [148] 

The  Court:  I  keep  listening  to  you  discussing 
this  and  you  keep  talking  about  all  the  members  of 
the  union.  We  only  have  16  defendants  here. 
Mr.  Dixon:  But  the  union  is  also  indicted. 
The  Court :  I  know,  but  not  all  the  members  of 
the  union.  It  says  here,  ''If  you  find  as  a  fact  that 
the  membership  of  defendant  Local  36  *  *  "'^  is  a 
labor  union."  I  do  not  define  a  labor  union  here. 

Mr.  Dixon:     That  is  right.   That  will  have  to  be 
defined,  that  portion  of  it. 

The  Court:  Let  us  take  it  word  for  word. 
"If  you  find  as  a  fact" — ^we  will  leave  that  much 
in — "that  the  defendant  association  is  a  labor  union 
as  previously  defined" — strike  out  "as  previously 
defined"— "and  if  you  further  find  that  the  mem- 
bers of  said  union  also  include  non-employees  or 
businessmen  who  are  self-employed" — that  is  very 
confusing,  or  I  am  confused. 

Mr,  Dixon:  I  think  the  difficulty,  your  Honor, 
arises  from  the  fact  that  we  have  stricken  from  the 
instruction  the  definition  of  labor  union  so  that 
there  is  no  form  now  to  determine  that. 

The  Court:  I  think  I  have  set  that  forth:  "If 
you  find  as  a  fact  that  the  membership  of  defend- 
ant Local  36,  IFAWA,  consists  of  persons  who 
stand  in  the  relationship  of  employees  [149]  to  the 
fish  dealers  *  *  *" 

Mr.  Dixon:  Would  not  be  a  labor  union.  It  is 
a  negative  definition.  In  other  words,  it  doesn't 
tell  them  what  a  labor  union  may  be. 
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The  Court:  Suppose  we  said,  beginning  on  line 
9,  "If  you  find  that  the  members  of  Local  36  include 
non-employees  or  businessmen  who  are  self-em- 
ployed or  engaged  in  the  business  of  catching  and 
selling  fish  on  their  own  account  *  -  *" 

I  still  think  that  the  matter  can  be  solved  by  one 
short  instruction  which  somebody  ought  to  be  able 
to  couch  to  the  general  effect  that  all  the  defendants 
are  in  the  same  boat.  I  think  they  are.  They  either 
are  or  they  are  not.  That  is,  so  far  as  this  instruc- 
tion is  concerned,  and  so  far  as  this  is  concerned 
with  the  defendants. 

Mr.  Dixon:  You  see,  the  Clayton  Act  uses  the 
WT)rd  " Norris-LaGuardia  Act,"  "legitimate  labor 
objective,"  "labor  union,"  etc.,  and  that  is  why 
it  makes  it  so  difficult.  Frankly  we  spent  consider- 
able time  on  this.  It  was  quite  a  job  to  work  this 
thing  out.   It  isn't  perfect  by  a  long  waj^ 

How  about  something  like  this:  The  members  of 
the  defendant  association  include  non-employees  or 
businessmen  who  are  self-employed,  and  so  forth, 
as  well  as  employees'? 

The  Court:  It  is  immaterial  in  considering  this 
whether  the  defendants  are  guilty  or  not  guilty. 

Mr.  Dixon :  Any  defendants  whom  you  find  ai*e 
engaged  in  [150]  such  a  combination,  or  combined 
with  independent  businessmen.  In  other  words,  you 
have  in  tins  case  the  matter  of  price-fixing. 

Mr.  Rubin:  Maybe  we  can  do  it  this  way:  Take 
out  everything  up  to  the  word  "defined"  so  that 
it  reads:  "If  you  find  that  the  members  of  defend- 
ant Local  36  include  non-employees  or  businessmen 


Allied  Workers,  et  dl.  vs.  U.  S.  A.  1897 

who  are  self-employed,"  etc.,  "I  charge  you  that 
the  members  of  a  labor  union  cannot  in  the  same 
organization  combine  with  independent  business- 
men."  I  think  that  ought  to  do  it. 

Mr.  Dixon:  ''and  thereafter  engage  in  any  ac- 
tivity or  conduct  in  combination  with  such  inde- 
pendent businessmen  which  has  as  its  purpose  the 
fixing  of  prices  of  fish." 

Mr.  Rubin:     That  is  right. 

Mr,  Dixon:  I  think  it  would  be  all  right  from 
there  on. 

Mr.  Rubin:  Strike  out  everything  up  to  "and" 
so  that  it  says,  "If  you  find  that  the  members  of 
defendant  Local  36  include  non-employees  or  busi- 
nessmen who  are  self-employed  or  who  are  engaged 
in  the  business  of  catching  fish,  I  charge  you  that 
the  members  of  an  organization  cannot  in  or  out- 
side their  organization  combine  with."  How  does 
that  sound? 

The  Court:  How  would  this  be:  "In  connection 
with  your  consideration  of  this  phase  of  the  matter, 
it  is  immaterial  whether  or  not  any  of  the  defend- 
ants owned  or  operated  his  own  boat  or  fished  for 
a  share  of  the  lay.  The  matter  of  [151]  whether 
or  not  the  defendants  come  under  Section  6  of  the 
Clayton  Act  is  to  be  determined  by  the  relationship 
of  the  defendants  to  the  fish  dealers  and  not  to  one 
another. ' ' 

Mr.  Rubin :  That  limits  it  only  to  the  defendants, 
whereas  the  indictment  refers  to  all  the  members 
of  the  union. 

Mr.  Dixon:     The  union  is  indicted  here  too. 
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The  Court:  It  is  still  a  defendant  and  it  does 
not  make  any  difference  about  the  other  member- 
ship in  the  union.  The  defendant  Local  36  may  have 
some  employees  who  are  deck  hands,  scrubbers, 
cooks,  water  boys,  and  so  forth,  but  if  they  did  com- 
bine and  conspire  as  you  alleged  here  to  control  the 
price  of  fish  then  they  are  guilty,  so  it  makes  no 
difference  as  to  what  their  whole  membership  was. 

Mr.  Rubin:  Except  that  they  may  contend — 
that  is  all  right  if  they  don't  contend  that  they  are 
employees.  They  may  say  that  there  is  a  labor  dis- 
pute here  in  which  case  we  will  be  up  against 
another  problem. 

The  Court:  That  is  half  of  what  their  whole 
argument  is  about.  They  do  say  there  is  a  labor 
dispute,  but  they  say  there  is  a  labor  dispute  be- 
cause these  defendants  here  are  paid  by  the  price 
of  fish. 

Mr.  Rubin:  When  you  say  defendants,  would 
you  add  in  that  instruction,  "and  the  members  of 
defendant  Local  36'"? 

The  Court:  In  comiection  with  your  considera- 
tion of  this  phase  of  the  matter,  it  is  immaterial 
whether  or  not  any  [152]  of  the  defendants  owned 
— I  would  say  whether  a  defendant  instead  of  any 
of  the — whether  a  defendant  owned  and  operated 
his  own  boat  or  fished  for  a  share  of  the  lay.  The 
matter  of  whether  or  not  the  defendants  come  mider 
Section  6  of  the  Clayton  Act  is  to  be  determined 
])y  the  relationship  of  the  defendants — that  is  all 
of  them,  the  union  and  all  the  members — to  the  fish 
dealers  and  not  to  one  another. 
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Mr.  Rubin:  Judge,  I  think  if  I  may  state,  I 
believe  that  woukl  be  misleading  because  the  jury 
is  then  going-  to  consider  each  individual  defendant, 
just  those  that  we  have  indicted  here. 

For  example,  Mr.  Kibre,  as  business  agent,  has 
no  relationship  to  the  picture  we  have  been  draw- 
ing here  at  all. 

The  Court:  He  has  a  relationship  to  the  fish 
dealers. 

Mr.  Rubin :  He  is  the  business  agent  of  a  union. 
There  has  been  no  testimony  at  all  concerning  his 
relationship  to  the  fish  dealers.  Actually  our  prol3- 
lem  here  is,  what  is  the  relationship  between  the 
members. 

The  Court:  Yes.  There  is  testimony  concern- 
ing his  relationship  to  the  fish  dealers.  That  is  your 
testimony.  And  he  conceded  and  admitted  on  the 
witness  stand  that  he  was  arguing  with  the  fish 
dealers.  So  it  isn't  a  question  of  whether  Kibre  is 
employed  by  the  union  or  Zafran  is  employed  by 
the  union  or  Joe  Doakes  fished  on  a  share  of  the 
lay  or  George  Knowlton  owned  his  own  boat.  It  is 
a  question  of  what  [153]  the  relationship  was  witli 
the  fish  dealers. 

Mr.  Margolis :  As  far  as  the  Clayton  Act  is  con- 
cerned. 

The  Court:  As  far  as  the  Clayton  Act  is  con- 
cerned. 

Mr.  Rubin:  When  you  talk  about  the  union,  for 
example,  the  union  is  only  important  in  this  case 
because  of  the  members  of  the  union.  Actually  what 
the  jury  has  to  decide,  as  I  understand  it,  is  what 
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is  the  relationship  between  the  members  of  the 
miion,  not  necessarily  just  those  that  we  have  picked 
out  here.  We  might  have  picked  out  people  here 
who  weren't  even  fishermen  but  who  were  conspir- 
ators. The  problem  involved  in  this  defense  is  what 
is  the  nature  of  the  relationship  between  the  mem- 
bers of  the  union  who  are  to  be  the  beneficiaries 
under  this  contract.  So  if  you  lump  the  union  as 
a  defendant  and  limit  that  only  to  the  16  people 
before  this  court  they  are  going  to  say,  "Well,  Mr. 
Kibre,  there  is  no  situation  there,  and  Mr.  Zafran, 
he  is  the  secretary-treasurer,  and  somebody  else  here 
only  fished  two  months  out  of  the  time,  we  will  just 
acquit  all  these  people."  But  the  subject  of  the 
conspiracy  was  not  their  relationship  to  the  dealers 
but  the  relationship  of  the  people  under  the  con- 
tract. 

The  Court:  We  are  not  talking  about  the  sub- 
ject of  the  conspiracy  now;  we  are  talking  about  the 
contention  of  the  defendants  that  they  are  exempt 
mider  Section  6  of  the  Clayton  Act.  [154] 

Mr.  Margolis :  That  is  what  was  wrong  with  this 
whole  last  paragraph  because  you  are  talking  about 
the  Clayton  Act  and  you  get  into  a  question  of  the 
conspiracy.  The  way  the  judge  puts  it,  it  relates 
to  the  Clayton  Act. 

The  Court:  I  see  here — and  everybody  has 
passed  over  this  with  all  your  objections — on  the 
first  page,  line  14,  "If  you  find  as  a  fact  that  the 
membership  of  defendant  Local  36,  IFAWA,  con- 
sists of  persons  who  stand  in  the  relationship  of 
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employees  to  the  fish  dealers,  I  charge  you  that  the 
members,"  and  so  on.  That  is  all  you  are  concerned 
with  here,  it  seems  to  me. 

Mr.  Rubin:  That  is  the  defense.  We  want  to 
get  the  converse. 

The  Court:  That  the  union  "consists  of  persons 
who  stand  in  the  relationship  of  employees  to  the 
fish  dealers."  Under  the  Clayton  Act,  if  they  find 
that  the  membership  of  that  local,  that  is,  all  of 
them,  stand  in  that  relationship  of  an  employee  to 
the  fish  dealer,  then  they  can  combine  and  conspire 
and  a  labor  dispute  exists,  and  so  forth. 

Now  I  am  saying  here,  to  eliminate  the  idea  that 
will  get  over  to  the  jury  possibly,  and  to  eliminate 
any  confusion  that  they  may  be  employed  by  some 
fellow  who  owns  his  boat,  it  looks  to  me  like  this 
covers  it. 

Mr.  Dixon:  I  have  a  suggestion  here  in  the  al- 
ternative, but  I  won't  make  it  until  your  Honor  is 
through.  [155] 

The  Court:  ''In  comiection  with  your  consider- 
ation of  this  phase" — now  that  would  go  right 
through  following  line  7  on  the  second  page  and 
would  eliminate  the  last  paragraph;  that  is,  this 
whole  phase  starts  out  with  the  Clayton  Act — 
''In  comiection  with  your  consideration  of  this 
phase  of  the  matter,  it  is  immaterial  whether  or  not 
a  defendant  owned  and  operated  his  own  boat  or 
fished  for  a  share  of  the  lay. "Now  that  takes  out 
any  suggestion  of  possibility  here  that  you  aro 
trying  to  say  that  they  conspired  with  the  fellow^ 
who  worked  for  a  fishei'man  and  the  fellow  who 
owns  his  boat  and  was  an  independent  fisherman. 
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I'^ii'ther :  ' '  The  matter  of  whether  or  not  the  de- 
fendants"— that  is  the  only  ones  we  are  talking 
about,  and  all  of  them  here — ''come  under  Section 
6  of  the  Clayton  Act  is  to  be  determined  by  the 
relationship  of  the  defendants  to  the  fish  dealers.'^ 
And  that  is  the  standard  we  just  set  up  back  here. 

Mr.  Rubin:  Yes,  your  Honor,  with  one  quali- 
fication, that  the  standard  you  set  up  in  the  first 
place  talks  about  all  of  the  members  and  it  doesn't 
refer  to  it  there. 

The  Court:  The  defendant  Local  36  is  a  de- 
fendant. 

Mr.  Rubin :     Is  an  entity,  that  is  correct. 

The  Court:     That  is  right. 

Mr.  Rubin:  But  the  standard  we  set  up  before, 
which  your  Honor  just  read,  talks  about  the  mem- 
bers of  Local  36,  [156]  which  is  an  entirely  different 
matter.  There  are  some  hundreds  of  members  who 
occupy  different  relationshij^s  possibly,  but  here 
now  it  is  being  limited  to  the  second  paragraph  just 
to  those  who  are  before  the  jury.  That  is  the  reason 
that  the  suggestion  was,  if  you  said  the  individual 
defendants  or  the  members  of  Local  36,  then  I  think 
that  would  come  closer  to  the  true  situation.  You 
have  two  standards.  The  first  one  talks  about  the 
member  of  Local  36.  Local  36  is  just  an  associa- 
tion. It  doesn't  mean  anything.  It  is  just  an  idea 
on  paper.  But  when  you  talk  about  the  members 
of  it,  as  you  did  in  the  first  jjortion  of  the  instruc- 
tion, then  I  think  we  come  closer  to  the  true  picture. 

Mr.  Margolis :  We  are  to  a  point  where  we  are 
indicting  ideas. 
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Mr.  Dixon :  May  I  make  this  an  alternative  sug- 
gestion, Judge? 

The  Court:     Yes. 

Mr.  Dixon:  Strike  everything  from  lines— well, 
strike  the  first  sentence  of  the  paragraph  that  we 
are  talking  about. 

The  Court :     The  first  sentence  ? 

Mr.  Dixon:  Yes.  "If  you  find  as  a  fact  that 
the  association  is  a  labor  miion,  I  charge  you  that 
the  members  of  Local  36  cannot" 

Mr.  Margolis :  That  gets  away  from  the  Clayton 
Act,  again. 

The  Court :     Wait  a  minute. 

Mr.  Margolis:  The  virtue  of  your  Honor's  in- 
struction and  the  vice  of  this  one  is  that  one  is 
related  to  the  Clayton  Act  and  the  other  one  is  not. 

Mr.  Dixon:  We  are  trying  here  to  cover  what 
is  a  legitimate  labor  activity  which  we  have  previ- 
ously referred  to.  I  think  that  as  long  as  we  have 
described  what  they  may  do  we  have  got  to  show 
what  they  may  not  do  if  they  are  a  labor  union. 
I  am  eliminating  here  anything  about  a  labor  union 
which  I  think 

Mr.  Margolis:  There  may  be  a  thousand  things 
which  they  may  not  do  as  a  labor  union  for  which 
they  could  not  be  convicted  under  this  indictment. 

Mr.  Dixon:  Certainly  this  is  the  law.  As  "such 
a  combination  would  not  constitute  a  legitimate 
labor  activity."  And  I  previously  said,  "or  com- 
bination which  has  as  its  purpose  the  fixing  of 
prices  as  charged  in  paragraph  12  of  the  indict- 
ment," which  is  what  they  are  charged  with. 
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Mr.  Margolis:  Your  Honor's  instruction,  it 
seems  to  me 

Mr.  Kenny:  I  was  going  to  say  the  government 
doesn't  need  to  worry  about  Kibre.  If  he  is  ac- 
quitted and  these  working  fishermen  are  convicted 
he  would  have  to  leave  the  union  anyway. 

Mr.  Dixon :     I  think  that  would  obviate  it,  Judge. 

Mr.  Margolis:  We  will  be  fired  if  we  argue  for 
Kibre. 

Strike  the  words  "a  labor  union  cannot  in  the 
same  organization". 

Mr.  Rubin:     I  think 

Mr.  Dixon:  In  connection  with  what  I  just  said, 
"I  charge  you  further" 

Mr.  Rubin:  Yes,  "cannot  in  the  same  organiza- 
tion combine  for  the  purpose  of  fixing  prices." 

The  Court:  Then  leave  out  "with  independent 
business  men." 

Mr.  Margolis:  I  think  your  Honor's  statement 
is  clear  and  concise  and  covers  the  situation. 

Mr.  Dixon:  I  don't  think  so.  I  think  it  is  con- 
fusing. 

The  Court:     Let's  write  it  out  on  the  typewriter. 

Aren't  you  repeating  what  you  said  in  the  previ- 
ous paragraph?  "If  you  find  that  there  is  a  con- 
troversy between  the  members  of  Local  36  and  the 
fish  dealers  *  *  *  such  a  controversy  does  not  in- 
volve *  *  *" — there  you  say  "members." 

Mr.  Rubin:  That  part,  if  your  Honor  please, 
has  to  do  with  a  labor  dispute  defendant  Local  36 
and  the  fish  dealers.  The  second  situation  has  to  do 
with  a  hybrid  organization  that  has  both  employees 
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of  anybody  and  employees  of  nobody,  and  if  they 
get  together  and  combine  then  it  is  illegal  under 
the  Allen  Bradley  case. 

Mr.  Dixon:     Whether  they  are  employees  or  not. 

Mr.  Margolis:  We  are  getting  right  back  to  the 
thing  that  is  not  what  is  charged  in  the  indictment, 
and  the  point  is  that  under  the  Clayton  Act,  if  we 
raise  the  defense  of  the  Clayton  Act,  as  your  Honor 
has  stated,  we  cannot 

Mr.  Dixon:  This  is  stating  not  the  same  thing 
that  has  been  previously  stated,  because  we  have 
previously  indicated  the  conditions,  the  things  that 
they  may  do  as  a  labor  union,  what  are  legitimate 
labor  objectives  imder  the  law;  we  are  here  charg- 
ing the  limitation  as  laid  down  by  the  Supreme 
Court  on  legitimate  activities  of  labor  and  I  am 
using  that  term  in  a  broad  sense  now,  whether  it 
is  the  Clayton  Act  or  labor  union,  or  whatever  it 
may  be  called,  because  such  a  combination  and  ac- 
tivity, namely,  a  combination  between  members  of 
an  organization  with  independent  business  men, — 
let  the  [160]  jury  decide  whether  it  is  applicable 
or  not. 

The  Court:  But  this  was  not  a  combination  be- 
tween all  the  members  of  Local  36.  This  is  a  con- 
spiracy between  Local  36  and  some  of  its  members. 

Mr.  Rubin:  We  charge  that  defendant  Local  36, 
the  Association,  was  a  party  to  the  conspiracy. 

Mr.  Dixon:     That's  right. 

The  Court:  I  know  you  do.  But  you  don't 
charge  all  the  members  with  being  a  party  to  the 
conspiracy. 
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Mr.  Dixon:  Only  by  charging  the  Association 
as  a  defendant. 

The  Court :  The  Association  is  an  artificial  being 
and  acts  through  its  officers  and  memberships. 

Mr.  Dixon:     But  is  is  an  entity  for  the  purposes 
of  being  indicted. 
.     The  Court:     That  is  correct. 

Mr.  Margolis:  It  could  be  guilty  without  all  of 
its  members  being  indicted. 

Mr.  Dixon:     It  could  act  through  its  members. 

Mr.  Rubin :  They  are  insisting  that  the  members 
are  acting  together  for  the  purpose  of  being  a  co-op. 

Mr.  Margolis:  Whether  all  the  members  were 
in  a  conspiracy  is  another  thing. 

Mr.  Rubin:  We  don't  care  to  show  they  are  all 
in  the  conspiracy.  We  care  to  show  the  nature  of 
the  membership,  and  [161]  we  have  done  so  in 
stating  that  if  they  are  partly  employed  and  partly 
not  employed  that  is  an  illegal  combination. 

Mr.  Margolis:  I  think  your  Honor's  instruction 
takes  care  of  that. 

The  Court:  Suppose  I  add  another  sentence 
here,  "And  it  is  also  immaterial  whether  or  not  all 
of  the  membership  of  Local  36  were  independent 
business  men  or  were  employed  by  some  one." 

Mr.  Rubin:  That  would  be  material,  I  think, 
because  there  might  be  a  labor  dispute  here. 

Mr.  Dixon:  They  have  a  perfect  defense  to  this 
case  if  the  jury  finds  there  is  a  labor  dispute. 

Mr.  Rubin:  And  there  is  no  vertical  combina- 
tion, that  is  true. 
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Mr.  Dixon:  Under  the  law  there  isn't  any  ques- 
tion about  it.  And  they  want  to  go  to  the  jury  on 
the  question  of  whether  there  is  a  labor  dispute. 

Now,  we  say  if  they  want  to  go  to  the  jury  on 
this  phase  of  the  case  as  a  defense,  then,  we  would 
be  entitled  to  show  that  the  organization  itself  was 
composed  of  laborers  and  independent  business  men, 
and  to  argue  tliat  that  combination,  if  they  found 
such  combination,  would  be  an  illegal  combination 
in  restraint  of  trade,  provided,  as  we  put  down  here. 
<<*  *  *  ^^^  J  charge  you  that  any  defendants  whom 
you  find  were  engaged  in  such  a  combination  would 
be  guilty  as  charged  in  this  indictment."  [163] 

They  are  protected  fully,  but  the  jury 

Mr.  Kenny:  How  about  this?  "It  is  immaterial 
whether  or  not  a  defendant  or  any  other  member 
of  Local  36" — if  you  inserted  that  wouldn't  that 
accomplish  what  you  want? 

The  Court:     That  may  do  it. 

Mr.  Kenny:  ''whether  or  not  a  defendant  or 
any  other  member  of  Local  36  owned  and  oper- 
ated," and  so  forth. 

Mr.  Rubin:  Our  position  is  that  it  is  material 
whether  they  own  or  operate  boats,  because  that  is 
one  of  the  things  that  makes  them  independent 
business  men. 

The  Court:  In  connection  with  this,  we  are 
getting  at.  In  other  words,  let  me  suggest  this :  that 
I  read  Section  6  of  the  Clayton  Act,  I  then  read 
that  paragraph  right  there,  and  then  go  on  with 
the  rest  of  the  instruction. 

Mr.  Kenny:     That  is  all  right. 
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Mr.  Rubin :     Wait  a  minute.  With  the  rest  of- 


The  Court:  Leaving  out  your  last  paragraph. 
In  other  words,  I  read  that  directly  after  I  read  the 
Clayton  Act. 

Mr.  Rubin:  I  think  if  that  instruction  were 
given  that  we  would  be  entitled  to  an  avowal  by 
these  defendants  that  they  do  not  contend  that 
there  is  an  employer-employee  relationship  between 
the  boat  owners  and  boat  pullers. 

Mr.  Maigolis:  We  are  not  going  to  contend  for 
the  purposes  of  the  Clayton  Act.  [163] 

Mr.  Rubin:  What  purposes  would  you  contend 
it  for? 

Mr.  Margolis:  For  one  hundred  other  purposes. 
But  this  is  an  instruction  under  the  Clayton  Act. 

Mr.  Rubin:  It  isn't,  and  that  is  precisely  why 
we  need  it  in.  With  this  instruction  the  defendants 
may  argue  anything  before  the  jury.  And  I  know 
your  Honor  is  going  to  try  to  not  interrupt  them 
during  this  argument. 

If  that  is  your  position,  then  I  think  you  should 
be  fair  enough  to  disavow  it  so  you  cannot  argue  it. 

Mr.  Margolis :  Suppose  we  want  to  say  that  your 
indictment  is  completely  bad,  regardless  of  the 
Clayton  Act  or  anything  else,  because  you  have  a 
complete  misconception  of  the  case? 

Mr.  Dixon :     That  has  been  ruled  on. 

Mr.  Margolis:  That  doesn't  stop  us  from  ar- 
guing to  the  jury. 

Mr.  Rubin:     Argue  that  to  the  jury? 

Mr.  Margolis :  Yes,  suppose  we  do  want  to  argue 
that  to  the  jury? 
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Mr.  Dixon:  Certainly  we  will  object  to  that 
kind  of  argument. 

Mr.  Margolis:  We  expect  a  lot  of  objections  to 
our  argument. 

Mr.  Rubin:  We  are  going  to  try  not  to  object. 
That  is  why  we  are  fighting  it  out  today.  [164] 

If  they  are  to  take  the  position  that  there  is  no 
relationship  I  think  they  should  state  so  to  the 
court  and  put  it  in  the  record,  because  the  court's 
statement  that  it  is  immaterial  might  be  the  basis 
for  error  if  you  contend  it.  is  material. 

Mr.  Margolis:  We  agree  that  this  is  a  correct 
instruction. 

The  Court :     In  connection  with  the  Clayton  Act. 

Mr.  Margolis:  That's  right.  As  I  understand  it, 
this  instruction  deals  only  with  the  Clayton  Act 
and  nothing  else. 

Mr.  Rubin:  As  to  a  labor  dispute;  now,  it  is 
certainly  true,  if  your  Honor  please,  regardless  of 
the  Clayton  Act,  and  regardless  of  the  Norris-La- 
Guardia  Act,  if  there  is  even  a  labor  dispute  and 
this  labor  dispute  has  to  do  even  with  terms  and 
conditions  of  employment,  with  wages,  in  fact, 
under  the  Allen  Bradley  case,  nevertheless  if  there 
is  an  unholy  alliance  with  non-labor  or  self-em- 
ployed individuals,  that  is  illegal.  That  is  the  law, 
and  that  is  the  purpose  of  the  second  portion.  It 
has  nothing  to  do  with  the  first  part  of  your  con- 
tention. 

Mr.  Margolis:  We  are  just  going  around  and 
around. 

Mr.  Rubin:  I  don't  think  so.  You  are  talking 
about  a  general  exemption  because  you  are  labor, 
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and  we  are  saying  even  if  you  are  labor  under 
your  contention  that  nevertheless  such  a  combina- 
tion with  non-labor  is  illegal.  [165] 

Mr.  Kenny:  There  is  no  evidence  here  of  any 
such  combination. 

Mr.  Rubin:  Then  will  you  disavow  that  rela- 
tionship ? 

Mr.  Dixon:  We  want  this  instruction  because 
the  evidence  does  show  non-employer  relationship, 
and  that  is  the  theory  of  the  indictment. 

The  Court:     Does  show 

Mr.  Dixon:  Non-employer  relationship.  This  54 
per  cent  shows  self-employed,  that  is  the  record. 

The  Court:  Which  I  have  said  up  here,  that  if 
persons  are  engaged  in  business  for  their  own  ac- 
count and  profit  free  from  such  controls  an  em- 
ployer ordinarily  exercises,  that  they  are  not  a 
labor  union.   I  have  told  them  that. 

Mr.  Rubin:     That  is  as  to  a  labor  union. 

The  Court:  That  is  as  to  Section  6,  and  that 
is  all  I  am  dealing  with. 

"In  connection  with  your  consideration   of 
this  phase  of  the  matter" 

Mr.  Rubin :  That  is  correct. 
The  Court:  And  that  is  all. 
Mr.  Rubin:     That  is  the  first  part. 

The   Court:     ''it   is   immaterial   whether   or 

not  a  defendant  or  any  other  member  of  Local  36 
owned  and  operated  bis  own  boat  or  fished  for  a 
share  of  the  lay."  [166] 


Allied  Workers,  et  at.  vs.  U.S.A.  1911 

In  other  words,  the}^  are  all  in  the  same  boat. 

"The  matter  of  whether  or  not  the  defend- 
ants come  under  Section  6  of  the  Clayton  Act 
is  to  be  determined  by  the  relationship  of  the 
defendants  to  the  fish  dealers  and  not  to  one 
another,"  instead  of  "or  not  to  one  another." 

Mr.  Rubin :  I  would  say  that  would  be  all  right. 
Will  Mr.  Margolis  state  that  is  a  correct  statement 
of  the  law  as  applied  to  the  facts  in  this  case? 

Mr.  Margolis :  We  have  no  objection  to  this  lan- 
guage. 

The  Court :  Let  me  see.  ' '  The  matter  of  whether 
or  not  the  defendants  come  under  Section  6  of  the 
Clayton  Act  is  to  be  determined  by  the  relationship 
of  the  defendants" — should  you  add  "the  defend- 
ants and  the  members  of  Local  36"? 

Mr.  Rubin :     I  think  that  would  help  a  great  deal. 

The  Court:  "To  the  fish  dealers  and  not  to  one 
another." 

Mr.  Rubin:     I  think  that  would  help  a  lot,  yes. 

Mr.  Dixon:  I  am  pretty  dense,  Judge,  but  I 
don't  see  how  it  is  going  to  help  the  jury.  It  is 
just  going  to  tend  to  confuse  them,  rather  than 
aid  them,  because  the  only  reason  that  this  last 
paragraph  is  applicable  at  all  is  because  of  the 
evidence  in  this  case  which  is  taken  from  the  de- 
fendants' own  records,  which  show  that  a  great 
portion  of  the  membership  of  this  organization — 
and  that  is  what  determines  what  kind  of  an  or- 
ganization it  is — at  least  it  is  one  of  the  things  [167] 
that  helps  the  jury  determine  what  they  are — shows 
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that  they  are  self-employed,  and  that  a  portion  of 
them  regard  themselves  as  employed  by  somebody, 
we  don't  loiow  who,  maybe  the  canners,  it  may  be 
the  dealers  or  somebody  else.  On  that  state  of  the 
record  of  this  association  we  think  we  should  be 
entitled  to  argue  that  if  there  is  that  relationship, 
if  you  have  a  combination  between  independent 
business  men — assume  that  the  jury  finds  that  some 
of  them  are  in  that  category  as  claimed  by  the 
government,  and  that  the  others  are  employees  of 
somebody,  so  that  the  jury  may  know  what  the 
law  is  as  applicable  to  that  situation  in  the  event 
there  is  a  combination  found  between — as  charged 
in  the  indictment — I  think  we  ought  to  have  an 
instruction  covering  it,  and  I  frankly  feel  that  this 
one  doesn't  cover  it. 

The  Court:  All  right.  Have  you  got  your  pen- 
cils! Add  this:  "It  is  immaterial  whether  or  not 
a  defendant  or  any  other  member  of  Local  36  owned 
and  operated  his  own  boat  or  fished  for  a  share  of 
the  lay.  The  matter  of  whether  or  not  the  de- 
fendants come  under  Section  6  of  the  Clayton  Act 
is  to  be  determined  by  the  relationship  of  the  de- 
fendants and  the  members  of  Local  36  to  the  fish 
dealers  and  not  to  one  another  or  to  any  other 
person." 

Your  point  is  the  membership  shows  some  of  them 
are  employed.  That  doesn't  make  any  difference 
if  they  are  not  employed  by  the  dealers.  [168] 

The  whole  sum  and  substance  of  the  defendants' 
position  with  relation  to  the  matter  of  their  ex- 
emption under  the  Clayton  Act  is  that  their  rela- 
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tionship  to  the  fish  dealers  is  that  of  an  employer 
and  employee;  their  economic  bargaining  power, 
et  cetera,  et  cetera.  ..   • 

Mr.  Margolis :  As  I  understand  it,  so  we  get  the 
order  of  things 

The  Court:  Just  a  minute.  We  will  write  it 
out  here.  ■  i  : 

Mr.  Margolis :  We  have  it  written  out.  The  first 
one  will  be  Section  5 —  Section  6  of  the  Clayton 
Act  will  be  read. 

The  Court :  I  am  not  sure  that  is  the  proper 
order.  It  occurred  to  me  after  I  said  that.  I  think 
that  is  the  i^lace  to  put  it.  Read  Section  6  of  the 
Clayton  Act. 

Mr.  Margolis:  That  will  be  followed  by  what 
your  Honor  just  dictated? 

The  Court:  That  will  be  followed  by  this,  and 
omit  the  last  paragraph  on  the  page. 

I  will  read  it  again : 

"In  connection  with  your  consideration  of 
this  phase  of  the  matter,  it  is  immaterial 
whether  or  not  a  defendant  or  any  other  mem- 
ber of  Local  36  owned  and  operated  his  own 
boat  or  fished  for  a  share  of  the  lay.  T£e  matter 
of  whether  or  not  the  defendants  come  under 
Section  6  of  the  Clayton  Act  is"  to  be  [1^^]  de- 
termined by  the  relationship'oJ  the  defendants 
and  members  of  Local  36  to  the  fish  dealiers  and 
not  to  one  another  or  to  any  Other  person." 


I  think  that  clears  it  up. 


1914  Local  36,  Int'l  Fishermen  and 

Reading  again  your  last  paragraph  at  the  top  of 
the  page  there  about  a  labor  dispute  and  so  forth, 
it  has  got  to  be  a  labor  dispute  between — in  order 
to  fit  into  the  defendants'  contention — it  has  to  be 
a  labor  dispute  between  the  buyers  of  fish  and  the 
sellers  of  fish. 

Mr.  Rubin:  Would  you  accept  the  court's  last 
statement?  Would  you  reread  that?  Maybe  if  we 
can  get  a  commitment  in  the  record  to  that  eifect 
we  might  have  something. 

(The  record  was  read  by  the  reporter.) 

Mr.  Margolis:  To  come  under  the  Clayton  Act, 
yes,  that's  right. 

The  Court:  That  is,  to  come  under  your  con- 
tention. 

Mr.  Margolis:  With  regard  to  the  Clayton  Act, 
that's  right.  Our  contention  with  regard  to  the 
Marketing  Act  is  something  entirely  different.  We 
have  different  contentions  that  you  can't  tie  every- 
thing into  the  construction.  We  agree  to  this  lan- 
guage as  applied  to  the  Clayton  Act. 

Mr.  Kenny:  I  take  it  your  Honor's  ruling  on 
our  S-8,  which  was  left  open,  I  suppose 

The  Court:     That  is  out. 

Mr.  Kenny:     That  is  refused?  [170] 

The  Court:     That  is  refused. 

I  forgot  where  I  was  going  to  put  this  in  about 
picketing  and  boycotting. 

"Evidence  has  been  admitted  in  the  case  of 
picketing  and  boycotting.  These  acts  in  and  of 
themselves  are  not  contraiy  to  or  in  violation  of 
any  law.  *  *  *'» 
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Where  was  I  going  to  put  that? 

Mr.  Kenny:  I  don't  think  we  decided,  your 
Honor. 

The  Court :     Well,  it  can  follow  this  one. 

Mr.  Rubin:  That  went  in  the  second  portion  of 
the  Marketing  instruction.  No.  4. 

The  Court:  It  can  follow  this  just  as  easily. 
Isn't  there  a  break  here?  I  think  that  can  follow 
government's  No. — whatever  the  last  one  was. 

Mr.  Margolis:     Grovernment's  5. 

The  Court:     All  right.    Government's  6. 

Mr.  Dixon:  I  am  sure  you  are  not  going  to 
object  to  6. 

Mr.  Margolis:     I  think  we  can  let  6  go. 

Mr.  Kemiy:     Yes,  6  is  all  right. 

The  Court:  You  haven't  taken  me  into  consid- 
eration. 

Mr.  Margolis:  Your  Honor  doesn't  mean  that 
he  is  going  to  overrule  both  of  us  ? 

The  Court:     Government's  6  passed. 

Mr.  Margolis:  7  has  already  been  discussed, 
your  Honor. 

The  Court:    We  are  back  to  government's  3. 

Mr.  Rubin:  Pardon  me.  I  think  your  Honor's 
instruction  with  regard  to  picketing  and  boycotting 
has  specific  reference  to  our  instruction  No.  4  with 
respect  to  forcing  contracts,  and  so  forth. 

The  Court:     Yes,  that's  right. 

Mr.  Rubin:     I  don't  think  it  should  come  after  o. 

The  Court :     Where  was  that  ?  It  can  go  in  there  ? 

Mr.  Margolis:     Right  after  4? 

The  Court:     Yes. 
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]\Ii'.  Margolis:     That  is  all  right. 

Mr.  Rubin:  Do  you  have  a  copy  of  the  judge's 
instruction'? 

Mr.  ]\Iargolis:     We  have  a  copy,  thank  you. 

Mr.  Kenny:  We  object  to  No.  3  because  it  nega- 
tives the  rule  of  reason,  and  since  we  don't  have 
the  rule  of  reason  instruction  we  don't  need  a 
negative. 

Mr.  Rubin:  There  is  a  lot  of  evidence,  all  this 
stuff  they  put  in  before  the  jury  concerning  eco- 
nomic justification,  we  submit,  the  jury  should  have 
an  instruction  on. 

The  Court:  Yes,  they  should.  Your  objection  to 
Government's  No.  3  is  overruled. 

Mr.  Kenny:  I  have  one  suggestion.  On  line  9 
"are  not  justification  for  illegal  price-fixing  com- 
binations or  conspiracies,"  because  your  Honor  has 
otherwise  qualified  it  in  the  instruction  by  sajdng 
"price-fixing  contracts  otherwise  [172]  illegal," 
so-and-so,   "unlawful   combination,"   and   so   forth. 

Mr.  Rubin:  You  can  say  "for  such  price-fixing 
combination." 

Mr.  Kenny:     "Illegal"  would  spell  it  out. 

The  Court :     I  think  so. 

Mr.  Margolis :    We  do  want  to,  however,  state 

Mr.  Kenny :     Let 's  see  if  we  have  that. 

The  Court:  "*  *  *  for  illegal  price-fixing  com- 
inations  or  conspiracies   *   *    *." 

Mr.  Margolis:  We  want  to  state  our  objections  a 
little  more  fully.  I  think  Judge  Kenny  merely 
stated  it  on  the  ground  that  we  didn't  have  the 
rule  of  reason. 
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It  is  our  contention  that  the  rule  of  reason  does 
apply  to  this  sort  of  a  situation,  and  our  previous 
argument  with  regard  to  the  Socony  Vacuum  Oil 
Company  case  applying  to  consumer  prices  and 
situations,  which  we  have  previously  defined,  and 
not  to  the  situation  here,  is  hereby  incorporated 
by  reference  in  our  objections. 

Mr.  Kenny:  Then  there  is  just  one  other  thing. 
I  think  the  last  sentence  is,  in  addition  to  being 
I'epetitive 

The  Court:     Argumentative,  I  think. 

Mr.  Rubin:     What  is  that? 

The  Court:  The  last  sentence.  I  have  told  the 
jury  that  the  reason  for  the  law  is  none  of  their 
concern. 

Mr.  Dixon :     All  right.    Take  it  out.  [173] 

The  Court :  On  tlie  next  instruction  there  should 
be  an  addition. 

Mr.  Rubin:     Which  one  is  that,  your  Honor? 

The  Court:  That  is  now  No.  15,  government's. 
This  is  the  last  one. 

In  the  first  line  strike  out  "excuse  or,"  and  there 
should  be  added  after  the  word  "indictment"  some- 
thing to  this  general  effect.  Let  me  glance  at  it 
again. 

"You  are  instructed  it  is  no  defense  to  tJiose 
on  trial  that  others  not  on  trial,  or  not  indicted, 
appear  from  the  evidence  to  be  implicated  in 
the  conspiracy  alleged  in  the  indictment,  or  to 
be  themselves  guilty  of  some  other  illegal  combi- 
nation or  conspiracy." 

Mr.  Rubin:     That  is  correct. 
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Mr.  Margolis:     How  was  that  again? 

The  Court:  Add  after  the  word  "indictment" 
''or  to  be  themselves  guilty  of  some  other  illegal 
combination  or  consj^iracy. " 

In  other  words,  it  is  no  defense  to  these  defend- 
ants that  the  fish  dealers  might  be  guilty  of  a  con- 
spiracy. 

Mr.  Margolis:  I  am  just  wondering  about  the 
order  here.  The  way  the  government  has  3,  4  and 
5  following  each  other  seems  to  me  is  the  logical 
way  of  having  these. 

The  Court:     Well,  I  don't  think  so.   I  thought 

3  more   [174]   nearly   came  in   at  the  end   of  the 
business. 

Mr.  Margolis:  The  point  is  that  it  is  a  question 
of — those  three  deal  with  defenses;  one  of  them 
says,  "This  defense  doesn't  apply,"  and  the  really 
important  ones  from  the  standpoint  of  the  jury  to 
fionsider  are  4  and  5,  where  they  might  have  some- 
thing to  consider.  3  is  something  to  throw  out  of 
your  mind. 

The  Court :  I  give  them  4  and  5,  and  then  I  give 
them  3.  In  other  words,  in  reading  4  and  5  their 
process  of  thought  might  come  to  3,  that  is  the 
reason  I  put  it  after  5,  because  that  was  the  way 
it  arranged  itself  in  my  mind,  and  being  a  very 
ordinary  person  it  occurred  to  me  that  a  jury  of 
a  cross  section  of  the  community  would  think  of  it 
the  same  way. 

Mr.  Dixon:     In  other  words.  No.  3  is  to  follow 

4  and  5  ? 

The  Court:     Yes. 
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Mr,  Margolis:     We  feel  it  should  precede  them. 

Mr.  Kenny:  We  agree  with  the  government  on 
its  order. 

What  about  16  and  17? 

Mr.  Margolis:  I  wonder,  for  the  purpose  of  the 
record 

The  Court :  Let  me  recapitulate  on  these  instruc- 
tions so  that  you  can  make  your  record  on  it. 

The  instructions  offered  by  the  defendants 

Mr.  Margolis :  Is  your  Honor  going  to  give  them 
in  the  order  they  will  be  given? 

The  Court:  The  following  instructions  offered 
by  the  [175]  defendants  are  refused:  Defendants' 
instructions  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  SI,  S-2,  S-3,  S-4,  S-5,  S-6,  S-8,  S-7, 
S-9,  S-10,  S-12,  S-13,  S-14,  S-16,  S-17,  and  S-18. 

Mr.  Margolis :     May  we  at  this  time 

The  Court:     Wait  a  minute.   on  the  grounds 

that  have  been  heretofoi'e  indicated  in  the  discus- 
sion. 

Mr.  Margolis:  May  we  state,  your  Honor,  at 
this  time  that  we  object  to  the  refusal  of  the  court 
to  give  each  of  these  instructions  and  each  and  every 
part  of  each  of  these  instructions  on  the  grounds 
that  the  instructions  correctly  state  the  law  appli- 
cable to  the  facts  of  this  case,  and  that  they  are 
not  otherwise  adequately  covered  in  the  court's 
instructions. 

The  Court:  All  right.  And  the  objections  aio 
overruled  as  I  have  indicated. 
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The  government's  proffered  instructions  G-9, 
G-11,  G-12,  G-13,  and  G-14  are  refused  for  the 
reasons  given. 

Mr.  Margolis:     I  didn't  get  that. 

The  Court :  9,  11,  12,  13  and  14  are  refused  for 
the  reasons  heretofore  indicated. 

Mr.  Rubin :  We  will  not  o])ject,  if  your  Honor 
please,  because  our  objections  will  avail  us  nothing. 

The  Court:  I  will  cover  it  this  way:  Except 
for  tlie  general  instructions  which  I  indicated  here- 
tofore will  lake  [176]  No.  1,  the  following  instruc- 
tions will  be  given:  

Mr.  Kenny:     That  will  be  Court's  1. 

Mr.  Margolis:  What  are  the  pages  of  the  tran- 
script, your  Honor? 

The  Court:  Beginning  at  page  48  to  page  61  of 
the  transcript.  And  the  others  which  I  indicated 
would  be  given.  There  were  two  others  following  it. 
Do  you  remember  I  read  them  to  you?  The  failure 
of  a  defendant  to  take  the  stand,  and  a  govern- 
ment officer  having  no  special  significance. 

Mr.  Dixon:     Can  we  get  copies  of  them? 

The  Court:     There  are  only  two  veiy  short  ones. 

The  court's  instruction  No.  1  with  the  additions 
that  I  indicated  in  the  early  part  of  the  session  this 
morning  will  be  followed  by  Government's  Instruc- 
tion No.  10,  Court's  Instruction  No.  2,  Govern- 
ment's Instruction  No.  7  as  modified,  Government's 
Instruction  No.  16,  Government's  Instruction  No. 
17,  Government's  Instruction  No.  8,  Defendants' 
Instruction  No.  1,  Defendants'  Instruction  No.  20, 
Defendants'  Instruction  No.  S-15  as  modified,  Sup- 
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plemental  15,  Government's  Instruction  No.  1  as 
modified,  Government's  Instruction  No.  2  as  modi- 
fied, Defendants'  Instruction  No.  S-11  as  modified, 
Government's  Instruction  No.  4  as  modified,  an- 
other instruction  which  we  will  call  Court's  No.  3, 
that  is  about  picketing. 

Mr.  Margolis:     Court's  3  is  picketing? 

The  Court :  Yes,  Court's  3  is  picketing,  following 
Government's  Instruction  No.  4,  followed  by  Sec- 
tion 6  of  the  [177]  Clayton  Act,  Court's  No.  4,  that 
is  the  one  we  wrangled  about  so  much,  Govern- 
ment's Instruction  No.  5  as  modified,  Government's 
Instruction  No.  6,  Government's  3  as  modified,  Gov- 
ernment's 15  as  modified,  to  then  be  followed  by 
the  general  concluding  instru-ction  which  I  read  to 
you  earlier  this  afternoon,  beginning,  "There  is 
nothing  peculiarly  different  in  the  way  a  jury  should 
decide  a  case,"  and  so  forth. 

Mr.  DixoB:  Judge,  I  think  we  overlooked,  or 
maybe  I  missed  it,  the  Marketing  Act,  Fisheries 
Marketing  Act. 

Mr.  Kenny:     That  is  Defendants'  11  as  modified. 

Mr.  Margolis:  If  your  Honor  please,  at  this 
rime  we  would  like  to  object  to  each — to  the  modifi- 
cation of  Defendants'  Instructions  on  the  grounds 
previously  stated  in  argument,  without  repealing 
them,  and  we  would  like  to  object  to  the  Govern- 
ment's Instructions  which  were  given,  and  each  and 
every  jDortion  of  the  Government's  Instructions,  on 
the  grounds  previously  stated  in  argument  and  dis- 
cussion of  the  individual  instruction. 

The  Court:     All  right.   Objections  are  overruled. 
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Los  Angeles,  May  7,  1947 
4:25  o'clock  P.M. 
(After  recess.) 

The  Court:     Usual  stipulation? 

Mr.  Marg-olis:     Yes,  your  Honor. 

Mr.  Dixon:     Yes,  your  Honor. 

Tile  Court:  Mr.  Clerk,  you  have  submitted  the 
proposed  form  of  verdict  to  counsel? 

The  Clerk:     Yes,  I  have. 

The  Court:     Any  objection  to  it? 

Mr.  Margolis:     No,  your  Honor. 

Mr.  Dixon:     No,  your  Honor. 

The  Court:  I  propose  to  send  to  the  jury  at 
the  conclusion  a  copy  of  the  indictment,  and  I 
wondered  if  there  was  any  objection  if  I  sent  this 
printed  copy  to  them. 

Mr.  Margolis:     No  objection. 

The  Court:  It  has  no  markings  of  any  kind 
on  it. 

Mr.  Dixon :     No  objection. 

The  Court :  And  the  exhibits  which  are  admitted 
in  toto  but  not  those  that  are  admitted  piece  by 
piece. 

Mr.  Margolis:     Yes,  your  Honor. 

The   Court:     Very  well. 

INSTRUCTIONS  TO  THE  JURY 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
at  the  outset  of  the  trial  I  read  you  some  general 
instructions  concerning  the  method  and  manner  and 
the  rules  for  weighing  evidence,  and  told  you  at 
that  time  that  I  would  repeat  them  at  the  conclu- 
sion of  the   case.     I  did  so   with   the   consent   of 
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counsel  for  both  sides  and  in  the  hope  that  most 
of  you  who  are  strange  to  these  proceedings  might 
find  some  aid  in  weighing  the  evidence  as  it  came 
in  and  giving  you  a  determination  as  to  the  method 
of  applying  that  method  w^hen  the  responsibility 
finally  devolved  upon  you  to  respond  with  a  verdict 
to  the  indictment  in  this  case. 

Now  it  is  my  time  to  instruct  you  on  the  law. 
The  case  has  been  rather  long  in  trying.  I  hope 
it  has  not  discommoded  you  too  much,  but  you 
accepted  your  responsibility  as  citizens  and  now 
there  will  shortly  devolve  upon  you  the  gravity 
of  giving  a  verdict  of  guilty  or  not  guilty  as  to 
these  defendants. 

It  is  your  duty  as  jurors  to  follow  the  law  as 
I  shall  state  it  to  you  and,  on  the  other  hand,  it  is 
your  exclusive  province  to  determine  the  facts  in 
the  case  and  to  consider  and  weigh  the  evidence 
for  that  purpose.  That  authority  vested  in  you  is 
not  an  arbitrary  power  but  must  be  exercised  with 
sincere  judgment,  sound  discretion  and  in  accor- 
dance with  the  rules  of  law  which  I  shall  state  to 
you  in  these  instructions. 

If  in  those  instructions  which  I  am  about  to  read 
to  you  now,  any  direction  or  rule  or  idea  is  stated 
to  you  in  varying  ways,  or  a  subject  matter  in  the 
instructions  is  treated  first  or  last  or  if  it  might 
be  repeated,  no  emphasis  is  intended  to  be  placed 
on  that  instruction  and  none  must  be  inferred  by 
you.  For  that  reason  you  are  not  to  single  out  any 
certain  sentence  or  any  individual  point  or  indi- 
vidual  instruction   and  ignore   all   the   others,   but 
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you  have  to  consider  all  the  instructions  together 
and  as  a  whole,  and  to  regard  each  in  the  light  of 
all  the  others. 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute 
directly  without  an  inference  or  a  presumption,  and 
whicli  in  itself,  if  true,  conclusively  establishes  the 
fret.  Indirect  evidence  is  that  which  tends  to  estab- 
lish a  fact  in  dispute  by  i^roving  another  fact  which, 
tliough  true,  does  not  of  itself  conclusively  estab- 
lish the  fact  in  issue  but  which  affords  an  inference 
or  a  presumption  of  its  existence.  Indirect  evidence 
is  of  two  kinds,  namely,  presumptions  and  infer- 
ences. 

A  pi-esumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts, 
and  unless  declared  by  law  to  be  conclusive — and 
there  are  no  conclusive  presumptions  in  this  case 
• — a  presumption  may  be  controverted  by  other  evi- 
dence, either  direct  or  indirect,  but  unless  so  con- 
troverted the  jury  is  bound  to  find  according  to  that 
presumption. 

An  inference,  on  the  other  hand,  is  a  deduction 
which  the  reason  of  the  jury  directs  shall  be  drawn 
f ]'om  the  facts  which  are  proved.  An  inference  must 
be  founded  on  a  fact  or  facts  proved  and  be  such 
a  deduction  from  those  facts  as  is  warranted  by 
consideration  of  the  usual  proj^ensities  or  passions 
of  men,  the  particular  propensities  or  passions  of 
the  persons  whose  conduct  or  acts  are  in  question, 
or  the  course  of  business  or  the  course  of  nature. 
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And  the  word  '^ propensity"  as  used  in  these  instruc- 
tions means  any  natural  or  habitual  inclination  or 
tendency. 

You  are  not  bound  to  decide  any  fact  or  the  main 
issue  in  conformity  with  the  testimony  or  the  num- 
ber of  witnesses  which  does  not  produce  conviction 
in  your  mind  as  against  the  declarations  of  a  lesser 
number  of  witnesses,  or  as  against  a  presumption 
or  other  evidence  which  appeals  to  your  mind  with 
more  convincing  force.  This  rule  of  law  does  not 
mean  that  you  are  at  liberty  to  disregard  the  testi- 
mony of  a  greater  number  of  witnesses  merely  from 
caprice  or  prejudice  or  from  a  desire  to  favor  one 
side  as  against  the  other.  It  does  not  mean  that 
you  are  to  decide  an  issue  by  the  simple  i3rocess  of 
counting  the  number  of  witnesses  who  have  testified, 
but  it  does  mean  that  the  final  test  is  not  in  the 
relative  number  of  witnesses  but  in  the  relative 
convincing  force  of  the  evidence. 

The  testimony  of  one  witness  entitled  to  full 
credit  is  sufficient  for  the  proof  of  any  fact  in 
accordance  with  such  testimony  even  if  a  number  of 
witnesses  have  testified  to  the  contrary,  if  from 
the  whole  case,  considering  the  credibility  of  the 
witnesses,  and  after  weighing  the  various  other  fac- 
tors in  the  evidence,  the  jury  believes  the  one  wit- 
ness. 

In  weighing  the  testimony  of  witnesses  it  is 
projDer  for  you  to  consider  those  factors  of  human 
nature  which,  either  with  or  without  any  wrongful 
intention,  may  obstruct  the  giving  of  perfectly  true 
testimony.    Those   factors  are   suggested  by   these 
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questions:  Did  the  witnesses  have  a  full  oppor- 
nity  to  learn  the  truth?  If  so,  did  the  witness  have 
the  intelligence  and  purpose  to  ascertain  the  facts? 
What  was  the  advantage  or  disadvantage  from  the 
point  of  observation?  Does  the  evidence  show  that 
the  witness  had  a  motive  for  favoring  or  an  inclin- 
ation to  favor  any  party?  Was  he  or  she,  in  other 
words,  a  biased  or  an  impartial  witness?  What 
degree  of  intelligen<?e,  what  quality  of  memory,  and 
what  grade  of  moral  purpose,  so  far  as  concerns 
this  case,  were  revealed  by  the  witness'  appearance, 
manner  of  testifying,  and  all  the  other  evidence  in 
tlie  case?  Is  there  any  timidity  or  physical  handi- 
cap, lack  of  ability  in  self-expression,  or  other  con- 
ditions that  place  a  witness  at  a  disadvantage  or 
might  cause  his  or  her  testimony  to  appear  on  the 
surface  as  being  less  trustworthy  than  it  really  was  ? 
Was  the  witness,  wdthout  fault  of  his  own,  confused 
or  embarrassed  and  thus  placed  in  a  light  not  truly 
i-epresentative  ? 

Should  you  consider  any  of  these  questions,  either 
in  3^our  own  private  reasoning  or  in  open  discus- 
sion after  the  case  is  finally  submitted  to  you,  you 
must  look  for  an  answer  only  to  the  evidence  admit- 
ted in  the  trial  of  this  case. 

Any  evidence  that  has  been  received  of  an  act, 
omission  or  declaration  of  a  party  which  is  unfav- 
orable to  his  own  interest  should  be  considered  and 
weighed  by  you  like  any  other  admitted  evidence, 
but  evidence  of  the  oral  admission  of  a  party  other 
than  his  own  testimony  in  this  trial  ought  to  be 
viewed  by  you  with  caution. 
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From  time  to  time  counsel  for  one  or  the  other 
of  the  parties  in  the  case  has  interposed  objections 
to  questions  or  to  the  admission  of  evidence.  Counsel 
not  onl}^  have  the  right,  but  they  have  a  duty,  to 
make  any  and  all  objections  which  are  deemed 
advisable  or  appropriate  by  them,  and  no  inference 
or  presumption  can  or  should  be  indulged  in  one 
way  or  the  other  by  reason  of  the  interposition  of 
any  objection  on  behalf  of  any  counsel. 

At  times  throughout  the  trial  the  Court  has  been 
called  upon  to  pass  upon  the  question  whether  or 
not  certain  offered  evidence  might  or  might  not  be 
properly  admitted.  You  are  not  to  be  concerned 
with  the  reasons  for  any  rulings  which  might  have 
been  made,  nor  to  draw  any  inference  from  those 
rulings.  Whether  offered  evidence  is  admissible 
or  not  is  purely  a  question  of  law.  In  admitting 
evidence  to  which  an  objection  might  have  been 
made,  the  Court  does  not  determine  what  weight 
should  be  given  to  that  evidence,  nor  does  it  pass 
on  the  credibility  of  the  witnesses.  As  to  any  offer 
of  evidence  that  might  be  rejected  by  the  Court, 
of  course  you  must  not  consider  that  evidence.  As 
to  any  question  to  which  an  objection  might  have 
been  sustained,  you  must  not  conjecture  as  to  what 
the  answer  might  have  been  or  the  reason  for  the 
objection. 

The  law  does  not  require  the  defendants  to  prove 
their  innocence  which,  in  many  cases,  might  be 
impossible,  but  the  contrary  the  law  requires  the 
prosecution  to  establish  beyond  a  reasonable  doubt 
and   by   legal    evidence    the    guilt    of   any    person 
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charged.  And  if  the  Government  fails  to  so  prove, 
you  should  find  the  accused  persons  not  guilty. 

You  must  not  allow  yourselves  to  be  led  to  convict 
the  accused  in  this  case  in  order  to  satisfy  a  fear 
that  some  offense  may  go  unavenged  or  unpunished, 
or  for  the  purpose  of  deterring  others  from  the  com- 
mission of  like  offenses.  No  such  argument  or  rea- 
son can  be  weighty  enough  to  justify  you  in  la3dng 
aside  that  just  and  humane  rule  of  law  which 
requires  you  to  acquit  an  accused  person  unless 
every  fact  necessary  to  establish  his  guilt  is  proved 
to  you  beyond  a  reasonable  doubt  and  to  a  moral 
certainty. 

The  rule  concerning  circumstantial  evidence  does 
not  permit  you  as  jurors  to  indulge  in  speculation 
or  surmise,  conjecture  or  guesswork,  in  order  to 
supply  any  element  of  any  offense  alleged  by  a  pros- 
ecuting witness  or  charged  by  the  Government  in 
this  case  to  have  taken  place  where  proof  of  such 
element  does  not  appear  beyond  a  reasonable  doubt 
and  to  a  moral  certainty.  Speculation,  surmise,  con- 
jecture or  guesswork  can  never  be  substituted  in 
lieu  of  proof  to  justify  conviction  of  an  accused 
person. 

Suspicion  is  not  evidence.  Mere  suspicion,  how- 
ever strong,  is  not  sufficient  to  establish  any 
fact  whatsoever  necessary  to  constitute  the  crime 
charged.  Mere  probabilities  are  not  sufficient  to 
warrant  a  conviction,  nor  is  it  sufficient  that  the 
greater  weight  or  preponderance  of  evidence  sup- 
port the  allegations  of  the  indictment.  Nor  is  it 
isufficient  that  upon  the   doctrine   of   chance   it  is 
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more  probable  that  the  accused  might  be  guilty 
than  innocent.  The  accused  persons  must  be  proven 
guilty  so  clearly  that  there  is  no  reasonable  theory 
upon  which  they  can  be  said  to  be  innocent,  or  he, 
individually,  when  all  of  the  evidence  is  considered 
together.  Mere  opportunity  of  an  accused  person 
to  commit  a  crime  charged  is  insufficient  to  justify 
a  verdict.  In  every  criminal  case  the  proof  must 
substantially  correspondent  to  the  material  allega- 
tions of  the  indictment  which  has  been  read  to  you. 

By  the  arrest  of  the  defendants  or  by  the  return 
of  the  indictment,  no  presumption  whatsoever  arises 
to  indicate  that  a  defendant  is  guilty  or  that  he 
had  any  connection  with  or  responsibility  for  the 
acts  charged  against  him.  A  defendant  is  presumed 
to  be  innocent  at  all  stages  of  the  proceeding  until 
the  evidence  introduced  on  behalf  of  the  Govern- 
ment shows  him  to  be  guilty  beyond  a  reasonable 
doubt.  And  this  rule  applies  to  every  material  ele- 
ment of  the  offense  charged.  There  is  only  one 
offense  charged  here,  a  conspiracy.  Mere  suspicion, 
as  I  have  indicated,  will  not  authorize  a  conviction, 
and  a  reasonable  doubt  is  such  as  you  may  have  in 
your  minds  when,  after  fairly  and  impartially  con- 
sidering all  the  evidence,  you  do  not  feel  satisfied 
to  a  moral  certainty  of  the  defendant's  guilt. 

In  order  that  the  evidence  submitted  shall  afford 
proof  beyond  a  reasonable  doubt,  it  must  be  such 
as  you  would  be  willing  to  act  upon  in  the  most 
important  and  vital  matters  relating  to  your  own 
affairs.  Reasonable  doubt  is  not  a  mere  possible  or 
imaginary  doubt,  nor  is  it  a  bare  conjecture,  for 
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it  is  difficult  to  prove  anything  to  an  absolute  cer- 
tainty. :  You  are  to  consider  the  strong  probabilities 
of  the  case,  and  a  conviction  is  justified  only  when 
such  probabilities  exclude  all  reasonable  doubt,  as 
the  same  has  been  defined  to  you. 

Without  it  being  restated  or  repeated,  either  now 
in  this  part  of  the  instructions  or  subsequently,  you 
are  to  understand  that  the  requirement  that  a  de- 
fendant's guilt  be  shown  to  be  beyond  a  reasonable 
doubt  is  to  be  considered  with  and  accompanying 
each  and  every  instruction. 

In  judging  of  the  eviden^ce  you  are  to  give  it  a 
I'easonable  and  a  fair  construction,  and  you  are  not 
authorized,  as  I  have  indicated,  because  of  any  feel- 
ing of  sympathy  or  bias  to  apply  a  strained  con- 
struction, one  that  is  unreasonable,  in  order  to 
justify  a  certain  verdict  or  conclusion  when,  were 
it  not  for  such  feeling  or  bias,  you  v.ould  reach  a 
contrary  conclusion.  And  whenever,  after  a  care- 
ful consideration  of  all  of  the  evidence,  your  minds 
are  in  that  state  where  a  conclusion  of  innocence 
is  indicated  equally  with  a  conclusion  of  guilt,  or 
there  is  reasonable  doubt  in  your  minds  as  to 
Vv^hether  or  not  the  evidence  is  so  balanced,  the 
conclusion  of  innocence  upon  such  occasion  must  be 
adopted. 

You  are  the  sole  judges  of  the  credibility  and 
the  Vv^eight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  been  called  to  testify  in  this  trial 
and  of  the  documentary  evidence  which  has  been 
introduced.  A  witness  is  })resumed  to  speak  the 
truth.   This  presumption,  however,  may  be  repelled 
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by  tlie  liianncr  in  whicii  he  testifies,  hy  the  character 
of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty  and  integrity,  or  by 
his  motives,  or  by  contradictory  evidence.  In  judg- 
ing the  credibility  of  the  witnesses  who  have  been 
called,  you  may  believe  the  whole  or  any  part  of 
tlie  evidence  of  any  witness,  or  you  may  disbelieve 
tlie  whole  or  any  part  of  it,  as  may  be  dictated  by 
your  judgment  as  reasonable  men  and  women. 

You    should    carefully    scrutinize    the    testimony 
given,  and  in  so  doing  consider  all  the  circumstances 
under   which   the   witness    testified,    his   demeanor 
while  on  the  stand,  his  intelligence  and  the  other 
things  which  I  have  outlined  to  you,  as  well  as  the 
relationship  which  the  witness  might  bear  to  the 
Government  or  to  any  of  the  defendants,  the  man- 
ner in  which  a  witness  might  be  affected  by  the  ver- 
dict, and  the  extent  to  which  a  witness  might  be 
contradicted  or  corroborated  by  other  evidence,  if 
at  all,  and  every  matter  which  tends  reasonably  to 
shed  light  upon  his  testimony  and  his  credibility. 
If  a  witness  is  shown  knowingly  to  have  testified 
falsely   on   a   trial   touching   any   material   matter 
you  should  distrust  his  testimony  in  other  particu- 
lars, and  in  that  case  you  are  at  liberty  to  disregard 
and  reject  the  whole  of  that  witness'  testimony. 

All  but  one  of  the  defendants  have  offered  them- 
selves as  witnesses  in  this  case.  As  to.  the  one  de- 
fendant who  did  not  testify,  you  are  not  to  draw  any 
inference  or  presumption  concerning  the  fact  that 
he  did  not  take  the  stand.   As  to  those  who  did  take 
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the  stand,  you  are  to  estimate  and  determine  the 
credibility  of  the  defendant  as  a  witness  in  the  same 
manner  that  you  would  consider  the  testimony  of 
any  other  witness,  and  it  is  proper  to  consider  all 
the  matters  that  have  been  suggested  to  you  in  that 
connection,  including  the  interest  which  the  defend- 
ant has  in  his  own  case,  his  own  hopes  and  his  fears, 
and  what  he  might  have  to  gain  or  lose  as  a  result 
of  your  verdict. 

You  are  not  limited  in  your  consideration  of  the 
evidence  to  the  bald  expression  of  any  witness.  You 
are  authorized,  as  I  have  indicated,  to  draw  such 
inferences  as  I  have  defined  an  inference  from  the 
facts  and  circumstances  which  might  be  proved,  as 
seem  justified  in  the  light  of  your  experience  as 
reasonable  men  and  women. 

The  mere  fact  that  a  witness  might  have  been 
connected  with  the  United  States  Government  in 
any  capacity  whatsoever  does  not  mean  that  the 
testimony  of  such  witness  is  entitled  to  any  greater 
weight  or  credence  by  that  fact  alone.  You  will 
consider  the  testimony  of  any  officer  or  employee 
of  the  United  States  Government  the  same  as  you 
would  consider  the  testimony  of  such  person  if  he 
were  not  so  employed. 

The  indictment  in  this  case,  as  in  every  indict- 
ment in  every  case,  is  merely  the  method  provided 
by  the  law  whereby  the  United  States,  through  a 
grand  jury  and  on  behalf  of  the  people,  shall  charge 
one  or  more  parties  with  a  violation  of  the  law, 
and  wh(Breby  the  party  or  parties  accused  shall  be 
advised  of  the  charge  or  charges  so  that  such  party 
or  parties  may  defend  against  such  charge. 
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As  I  have  indicated,  the  mere  fact  that  an  indict- 
ment has  been  returned  gives  rise  to  no  inference 
that  the  ac43used  are  guilty.  The  establishmnt  of 
guilt  is  a  matter  of  proof. 

The  law  under  which  these  proceedings  are 
brought  is  commonly  called  the  Sherman  Antitrust 
Act.  The  pertinent  provisions  of  that  law  are  as 
follows  (reading  from  Section  1,  Title  15,  U.  S. 
Code)  : 

"Every  combination  or  conspiracy  in  re- 
straint of  trade  or  commerce  among  the  several 
states  or  with  foreign  nations  is  hereby  declared 
to  be  illegal;  *  *  *  Every  person  who  shall 
engage  in  any  combination  or  conspiracy  de- 
clared to  be  illegal  shall  be  deemed  guilty  of 
a  misdemeanor  *  *  *" 

The  law  provides  an  appropriate  punishment, 
but  .you  are  not  to  be  concerned  with  the  punish- 
ment or  to  take  it  into  consideration  at  all  in  your 
deliberations  as  that  is  a  matter  which  is  the  exclu- 
sive responsibility  of  the  judge  in  the  event,  of  a 
conviction.  ^  .         .   , 

You  are  not  to  be  concerned  with  the  reason,  for 
the  law,  or  whether  you  regard  it  as  a  good  or  bad 
law.  It  was  passed  by  that  branch  of  the  Govern- 
ment charged  with  the  responsibility  of  making 
laws.  It  is  constitutional  and  is  the  law  of  the  land, 
and  you  must  accept  it  as  such. 

The  indictment,  which  was  outlined  at  length  at 
the  beginning  of  the  trial  by  Government  counsel, 
and  also  in  later  argument,  charges,  in  brief,  that 
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some  time  prior  to  May  1946  the  defendants  charged 
in  a  combination  and  conspiracy  in  Southern  Cali- 
fornia to  "fix,  establish  and  maintain  arbitrary, 
artificial  and  non-competitive  prices  for  the  sale  to 
dealers  of  fresh  fish  and  crustaceans  caught  in  the 
waters  of  the  Pacific  Ocean,  both  territorial  and 
foreign  off  the  coast  of  California,  from  Morro  Bay 
south  to  and  including  the  territorial  waters  off  the 
west  coast  of  Mexico,  and  to  prevent  dealers  who 
did  not  agree  to  pay  said  prices  from  obtaining, 
selling  or  shipping  any  fresh  fish  or  crustaceans, 
all  in  violation  of  tlie  above-entitled  Sherman  Act." 
The  indictment  of  course  goes  into  much  more  de- 
tail, but  the  foregoing  is  the  essence  of  the  charge 
to  which  you  must  respond  with  a  verdict  of  either 
guilty  or  not  guilty  as  to  these  defendants.  You  may 
have  the  indictment  in  the  jury  room  if  you  wish 
so  that  you  may  see  all  of  its  terms. 

The  indictment  thus  charges  the  defendants  with 
having  engaged  in  a  conspiracy  in  restraint  of  trade, 
in  violation  of  the  Sherman  Act.  A  conspiracy  may, 
in  general,  be  defined  as  a  combination  or  agreement 
among  two  or  more  persons  to  accomplish  an  un- 
lawful purpose  or  act,  or  to  perform  a  lawful  act 
by  unlawful  means.  To  establish  such  a  conspiracy, 
it  is  sufficient  if  two  or  more  persons  in  any  manner 
or  through  any  contrivance  expressly  or  tacitly, 
whether  orally  or  in  writing,  and  whether  openly 
or  secretly,  come  to  a  mutual  understanding  to  ac- 
complish a  common  and  unlawful  purpose. 

The  law  does  not  require  the  Government  to  put 
its  finger  on  the  precise  manner  or  method  in  which 
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a  combination  or  conspiracy  or  an  unlawful  agree- 
ment contrary  to  the  Sherman  Act  was  knowingly 
entered  into  because  in  many  cases  it  would  be 
impossible  for  the  Government  to  produce  such 
proof  in  detail. 

One  who  participates  in  a  conspiracy  and  with 
knowledge  of  the  conspiracy  is  guilty,  even  though 
he  is  absent  when  the  criminal  or  unlawful  act 
which  is  the  object  of  the  conspiracy  is  committed. 
His  knowledge  of  the  scope  of  the  conspiracy  may 
be  limited  and  he  need  not  know  all  the  details  of 
the  plan  or  all  of  the  operation  of  the  conspiracy 
to  be  guilty. 

A  person  who  joins  an  existing  conspiracy  is  lia- 
ble for  all  the  acts  of  the  conspirators  committed 
before  he  joined  the  conspiracy  if  he  joined  with 
knowledge  of  the  conspiracy.  Such  a  person  is  also 
bound  by  the  acts  of  the  other  co-conspirators  after 
he  joins  the  conspiracy.  His  joining  the  conspiracy 
does  not  create  a  new  conspiracy,  and  does  not 
change  the  status  of  the  other  conspirators.  The 
new  member  is  as  guilty  as  though  he  had  been 
an  original  conspirator. 

The  success  or  failure  of  a  combination  or  con- 
spiracy is  immaterial  as  the  crime  under  the  Sher- 
man Act  is  the  act  of  conspiring  itself,  and  no  overt 
act  in  furtherance  of  the  conspiracy  need  be  proved. 

It  is  only  necessary  that  the  Government  prove 
that  the  conspiracy  charged  in  the  indictment  existed 
some  time  during  the  period  of  three  years  before 
the  date  of  the  return  of  the  indictment,  or,  in  this 
case,  at  any  time  within  three  years  prior  to  August 
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23,  1946.  The  guilt  of  any  defendant  who  you  may 
find  participated  in  such  a  conspiracy  was  fixed 
beyond  repentance  once  you  find  there  was  a  con- 
spiracy and  that  su<3h  defendant  or  defendants 
participated  therein.  A  withdrawal  from  the  con- 
spiracy by  a  defendant,  or  the  subsequent  dissolu- 
tion or  abandonment  of  the  conspiracy,  if  you  find 
that  there  was  a  dissolution  or  abandment  thereof, 
would  not  relieve  from  criminal  responsibility  any 
defendant  who  you  may  find  i:>articipated  in  the 
conspiracy  charged  in  the  indictment  at  any  time 
during  said  3-year  period. 

It  is  sufiicient  if  there  is  a  concert  of  action,  all 
of  the  parties  working  together  understandingly, 
with  a  single  design  and  for  the  accomplishment 
of  a  common  purpose.  It  is  not  necessary  that  each 
conspirator  have  knowledge  of  all  the  details  of 
the  conspiracy,  or  the  means  to  be  used;  nor  is  it 
necessary  that  the  conspirators  should  meet  to- 
gether, in  order  to  constitute  an  unlawful  combina- 
tion. If  they  have  a  mutual  understanding,  and 
a,ct  through  one  or  more  individuals  as  a  conse- 
quence of  such  mutual  understanding,  the  conspir- 
acy is  complete. 

It  is  not  necessary  that  the  Government  prove 
each  and  every  allegation  of  the  indictment,  or  that 
the  Government  prove  that  the  defendants  sought 
to  attain  every  object  alleged  in  the  indictment  to 
have  been  part  of  the  conspiracy.  Nor  is  it  necessary 
that  the  Government  prove  that  the  defendants  per- 
formed each  and  every  act  alleged  in  the  indictment 
by  which  the  conspiracy  is  alleged  to  have  been 
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effectuated.  If  the  Government  proves  beyond  a 
reasonable  doubt  that  the  defendants  or  any  two 
or  more  of  them  combined  and  conspired  to  restrain 
interstate  or  foreign  trade  and  commerce  in  fresh 
fish,  as  alleged  in  paragraph  12  of  the  indictment 
(which  was  the  paragraph  I  paraphrased  to  you  a 
while  ago),  any  defendants  w^ho  you  may  find  were 
members  of  or  participants  in  such  a  conspiracy 
would  be  guilty  as  charged  in  the  indictment. 

In  this  case  the  defendants  are  accused  of  enter- 
ing into  an  unlawful  combination  and  conspiracy. 
The  word  "conspiracy"  is  not  to  be  understood  by 
you  as  meaning  anything  more  than  an  alleged 
"combination"  as  alleged  in  the  indictment.  I 
mention  this  so  that  you  will  not  attach  any  undue 
meaning  to  the  word  "conspiracy"  and,  further, 
that  it  is  only  intended  to  mean  that  the  defendants 
are  accused  of  agreeing  among  themselves  to  do  the 
things  set  forth  in  the  indictment. 

Under  our  laws,  each  of  the  defendants  isi  pre- 
sumed to  be  innocent  of  any  crime,  and  particu- 
larly the  alleged  crime  set  forth  in  t:he  indictment 
which  has  been  read  to  you.  This  indictment  is  not 
evidence  of  the  commission  of  any  wrong  or  crime, 
nor  is  it  intended  to  convey  to  you  that  the  defend- 
ants have  committed  any  wrong  or  crime;;  it  is 
simply  the  method  used  in  bringing  people,  to  trial 
when  they  are  accused  of  crime.    . 

This  presumption  of  innocence  .also  applies  to 
each  defendant,  independent  of  the  other  defend- 
ants, which  means  that  the  presumption  of.  inno- 
cence applies  equally  to  each  of  themi 
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In  this  case  the  defendants  are  not  required  to 
prove  their  innocence.  The  Government  has  the 
complete  burden  of  proving  each  defendant,  inde- 
pendent of  the  other  defendants,  guilty  beyond  a 
reasonable  doubt.  Therefore  every  material  allega- 
tion of  the  indictment  must  be  proved  to  your  satis- 
faction, beyond  a  reasonable  doubt  as  to  each 
defendant,  before  you  would  be  justified  in  finding 
that  particular  defendant  guilty. 

In  considering  the  evidence  in  this  case  as  to 
each  defendant,  if  you  are  unable  to  reach  a  point 
in  your  minds  which  convinces  you  beyond  all  rea- 
sonable doubt  and  to  a  moral  certainty  that  a 
particular  defendant,  or  all  defendants,  are  guilty, 
then  it  is  your  duty  to  find  such  defendant  or 
defendaiits  not  guilty. 

Any  a:lleged  or  proved  restraint  by  one  or  more 
of  the  defendants  with  the  business  of  any  so-called 
individual  fish  dealer  or  dealers  mentioned  in  this 
case  is  not  the  controlling  factor  to  be  considered 
by  you  in  arriving  at  your  verdict  in  this  case.  The 
Government  must  prove  a  conspiracy  to  restrain 
in  a  substantial  way  the  charge  made  in  the  indict- 
ment. 

The  term  "fishermen"  as  used  in  the  indictment 
refers  to  an  individual  or  group  of  individuals  who 
own,  lease  or  operate  a  particular  boat  for  the  pur- 
pose of  engaging,  on  their  own  account,  in  the  busi- 
ness of  catching  fresh  fish  and  crustaceans  in  the 
fishing  area  defined  in  the  indictment  and  bringing 
them  to  fishing  ports  for  the  purpose  of  sale  to 
dealers.    Paragraph   11  of  the  indictment   alleges 
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that  fishermen  who  are  members  of  the  defendant 
Local  36,  IF  AW  A,  are  not  employees,  workers  or 
laborers  who  receive  a  salary  or  wage  for  their  work 
or  labor,  but  are  independent  businessmen  engaged 
in  business  on  tlieir  ow^n  account  and  who  operate 
fishing  boats  for  their  own  account  and  profit. 

The  indictment  further  alleges  that  no  employer- 
employee  relationship  exists  between  the  fishermen 
members  of  the  defendant  Local  36  and  the  dealers 
to  whom  their  catch  is  sold,  and  that  the  fishermen 
members  of  the  defendant  Local  36  sell  their  catch 
directly  to  dealers  and  do  not  act  collectively 
through  the  defendant  Local  36  in  catching,  pro- 
ducing, preparing  for  market,  processing  and  han- 
dling their  catch. 

If  you  find  as  a  fact  that  the  fishermen  members 
of  defendant  Local  36  are  independent  business- 
men who  are  engaged  in  the  business  of  catching 
and  selling  fish  to  dealers  on  and  for  their  ow^n 
account  and  profit,  and  that  they  sell  their  catch 
directly  to  buyers,  then  I  charge  you  as  a  matter 
of  law  that  a  conspiracy  or  combination  as  alleged 
in  the  indictment  of  any  such  fishermen  for  the  pur- 
pose of  fixing,  establishing  and  maintaining  the 
price  at  which  they  shall  individually  sell  their  fish, 
and  to  |>revent  the  buyers  of  fish  w^ho  refuse  to  pay 
the  price  so  agreed  upon  among  the  fishermen  mem- 
bers of  defendant  Local  36  from  obtaining  fish  from 
sources  other  than  the  members  of  defendant  Asso- 
ciation constitutes  a  violation  of  the  law,  and  that 
any  and  all  individual  defendants  herein  who  you 
find  have  been  members  of  or  participated  in  such 
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combination  or  conspiracy  for  the  aforesaid  pur- 
poses would  be  in  violation  of  law  as  charged  in  the 
indictment. 

If  you  find  that  the  fishermen  members  of  defend- 
a!it  association  are  in  fact  businessmen  as  charged 
in  the  indictment  and  that  the  defendants  have  in 
fact  combined  and  conspired  among  themselves  to 
fix  the  price  at  which  the  individual  members  sell 
their  fish  to  the  dealers,  then  it  is  immaterial 
whether  the  price  so  fixed  hj  agreement  among  the 
defendants  is  reasonable  or  unreasonable. 

Price-fixing  includes  more  than  the  mere  estab- 
lishment of  uniform  prices.  Prices  are  fixed  within 
tlie  meaning  of  these  instructions  if  the  prices  to 
be  charged  by  the  individual  fishermen  members  of 
defendant  Local  36  are  to  be  at  a  certain  level;  or 
on  ascending  or  descending  scales,  or  if  they  are  to 
be  uniform,  or  if  by  various  formulae  they  are  to 
be  stabilized.  Price-fixing  also  includes  placing  a 
floor  under  the  market,  a  floor  which  may  serve 
the  function  of  increasing  the  stabilit}^  and  firmness 
of  market  prices,  and  which  may  prevent  the  deter- 
mination of  those  prices  by  free  competition  alone. 

The  Fish  Marketing  Act,  which  has  been  referred 
to  during  the  trial  of  this  case,  reads  in  its  material 
portions  as  follows: 

"Persons  engaged  in  the  fishery  industry,  as 
fishermen,  catching,  collecting,  or  cultivating 
aquatic  products,  or  as  planters  of  aquatic 
products  on  public  or  private  beds,  may  act 
together  in  associations,  corporate  or  otherwise. 
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with  or  without  capital  stock,  in  collectively 
catching,  producing,  preparing  for  market, 
processing,  handling,  and  marketing  in  inter- 
state and  foreign  commerce,  such  products  of 
said  persons  so  engaged. 

"The  term  'aquatic  products'  includes  all 
commercial  products  of  aquatic  life  in  both 
fresh  and  salt  water,  as  carried  on  in  the  sev- 
eral states,  the  District  of  Columbia,  the  several 
Territories  of  the  United  States,  the  insular 
possessions,  or  other  places  under  the  jurisdic- 
tion of  the  United  States. 

' '  Such  associations  may  have  marketing  agen- 
cies in  common,  and  such  associations  and  their 
members  may  make  the  necessary  contracts  and 
agi-eements  to  effect  such  purpose:  Provided, 
however,  That  such  associations  are  operated 
for  the  mutual  benefit  of  the  members  thereof, 
and  conform  to  one  or  both  of  the  following 
requirements : 

"First.  That  no  member  of  the  association 
is  allowed  more  than  one  vote  because  of  the 
amount  of  stock  or  membership  capital  he  may 
own  therein;  or 

"Second.    That  the  association  does  not  pay 
dividends  on  stock  or  membership   capital  in 
excess  of  8  per  centum  per  annum, 
"and  in  any  case  to  the  following: 

"Third.  That  the  association  shall  not  deal 
in  the  products  of  non-members  to  an  amount 
greater  in  value  than  such  as  are  handled  by 
it  for  members." 
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As  a  matter  of  law,  persons  engaged  in  the  busi- 
ness of  catching  fish  for  sale  and  profit  may  act 
together  in  an  association  in  collectively  catching, 
producing,  preparing  for  market,  processing,  han- 
dling and  marketing  of  the  fish  caught  by  their 
members.  When  formed  for  such  purposes,  such 
an  association  may,  on  behalf  of  its  members,  enter 
into  a  contract  with  a  buyer  of  fish  which  provides 
for  and  fixes  the  price  at  which  the  association  itself 
or  as  sales  agent  for  its  members  sells  on  behalf  of 
its  members  the  fish  caught  or  to  be  caught  by  the 
members  of  the  association  to  a  buyer.  Such  con- 
tracts must,  however,  be  arrived  at  by  free  and 
voluntary  negotiations  between  the  parties  thereto. 
I  charge  you  that  if  you  find  as  a  fact  that  the 
defendant  association  is  the  type  of  association 
befoie  described,  any  such  contracts  must  be  sepa- 
rately and  voluntarily  entered  into  and  negotiated 
by  and  between  the  association  and  the  buyers  of 
fish,  and  that  neither  said  association  nor  its  mem- 
bers can  force  any  buyer  of  fish  to  enter  into  such 
a  contract  by  practices  and  tactics  w^hich  are  not 
free  and  voluntary.  Such  a  contract  entered  into 
between  the  defendant  association  and  a  buyer  or 
buyers  of  fish  under  the  latter  circumstances  would 
be  one  in  which  the  price  w^as  fixed  by  one  party 
to  the  contract  and  the  price  would  therefore  be 
arbitrary,  artificial  and  non-competitive,  and  such 
a  contract  would  be  illegal  and  in  restraint  of  trade. 

Evidence  has  been  admitted  in  the  case  of  picket- 
ing and  boycotting.  These  acts  in  and  of  themselves 
are  not  contrary  to  or  in  violation  of  any  law.   They 
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are  to  be  considered  by  you  as  evidence  in  your  de- 
termination as  to  whether  the  defendants  did  or 
did  not  combine  or  conspire  as  alleged  in  the  indict- 
ment. If  you  find  that  the  defendants  did  not  so 
combine  or  conspire,  then  you  should  acquit  the 
defendants. 

Section  6  of  the  Clayton  Act  was  read  to  you  by 
one  of  counsel.   I  will  read  it  again. 

"The  labor  of  a  human  being  is  not  a  com- 
modity or  article  of  commerce.  Nothing  con- 
tained in  the  antitrust  laws  shall  be  construed 
to  forbid  the  existence  and  operation  of  labor, 
agricultural,  or  horticultural  organizations,  in- 
stituted for  the  purposes  of  mutual  help,  and 
not  having  capital  stock  or  conducted  for  profit, 
or  to  forbid  or  restrain  individual  members 
of  such  organizations  from  lawfully  carrying 
out  the  legitimate  objects  thereof;  nor  shall 
such  organizations,  or  the  members  thereof,  be 
held  or  construed  to  be  illegal  combinations  or 
conspiracies  in  restraint  of  trade,  under  the 
antitrust  laws." 

In  connection  with  this  phase  of  the  matter,  it 
is  immaterial  whether  or  not  a  defendant  or  any 
other  member  of  Local  36  owned  and  operated  his 
own  boat  or  fished  for  a  share  of  the  lay.  The  mat- 
ter of  whether  or  not  the  defendants  come  under 
Section  6  of  the  Clayton  Act  is  to  be  determined 
by  the  relationship  of  the  defendants  and  members 
of  Local  36  to  the  fish  dealers  and  not  to  one  an- 
other or  to  any  other  person. 


1944  Local  36,  Int'l  Fishermen  cmd 

Further  in  that  connection  the  indictment  charges 
tliat  the  defendant  association  Local  36,  IFAWA, 
is  in  fact  an  association  of  independent  business- 
men engaged  in  the  business  of  catching  and  selling 
fish  for  their  own  account  and  profit  and  that  the 
members  of  Local  36  are  not  employees  of  the  fish 
dealers.  The  fact  that  said  defendant  association 
may  refer  to,  act  as,  or  call  itself  a  labor  union  does 
not  in  and  of  itself  make  said  association  a  labor 
union.  An  association  of  independent  producers  or 
of  persons  who  are  self-employed  and  who  are  en- 
gaged in  business  on  and  for  their  own  account  and 
profit,  free  from  such  controls  as  an  employer  ordi- 
narily exercises  over  a  person  who  is  an  employee, 
would  not  be  a  labor  union. 

If  you  find  as  a  fact  that  the  membership  of  de- 
fendant Local  36,  IFAWA,  consists  of  persons  who 
stand  in  the  relationship  of  employees  to  the  fish 
dealers,  I  charge  you  that  the  members  of  said  asso- 
ciation may  join  together  and  carry  on  acts  to  effect 
changes  in  the  terms  and  conditions  of  their  em- 
ployment, even  though  their  acts  may  affect  or  ob- 
struct interstate  or  foreign  commerce  and  that  in 
.  doing  so  they  would  be  pursuing  a  legitimate  objec- 
tive. They  may,  however,  perform  acts  which  affect 
or  obstruct  interstate  or  foreign  commerce  as  a 
matter  of  law  only  if  there  is  a  labor  dispute 
between  the  members  of  Local  36  and  the  parties 
against  whom  their  acts  are  directed  or  Intended 
to  affect,  in  this  case  the  fish  dealers.  Such  a  labor 
dispute,  however,  must  affect  the  terms  and  condi- 
tions of  employment  of  the  members  of  Local  36  or 
the  terms  and  conditions  of  their  employment  must 
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be  the  matrix  of  any  controversy  or  dispute  you 
may  find  as  a  fact  existed  between  the  members  of 
defendant  association  and  the  fish  dealers. 

If  you  find  that  there  is  a  controversy  between 
the  members  of  Local  36  and  the  fish  dealers  and 
that  controversy  is  solely  one  over  the  price  or  terms 
and  conditions  at  which  the  members  of  Local  36 
shall  sell  their  fish,  and  that  such  a  controversy  does 
not  involve  or  affect  an  employer-employee  relation- 
shij:)  or  is  not  the  matrix  of  the  controversy,  then 
no  labor  dispute  can  be  said  to  exist  between  the 
member  of  Local  36  and  the  fish  dealers  which  would 
entitle  the  members  of  Local  36  to  combine  together 
to  restrain  foreign  and  interstate  trade  and  com- 
merce in  fresh  fish  as  charged  in  the  indictment, 
under  Section  6  of  the  Clayton  Act. 

An  officer  of  an  unincorporated  association  is  not 
authorized  merely  by  virtue  of  his  office  to  make 
the  association  a  party  to  an  unlawful  conspiracy. 
In  order  to  bind  the  defendant  association  by  the 
act  of  a  representative  or  officer  thereof,  it  is  neces- 
sary for  you  to  find  that  the  defendant  association 
authorized  or  ratified  the  act.  You  are  accor- 
dingly instructed  as  a  matter  of  law  that  the  de- 
fendant association  cannot  be  found  guilty  in  this 
case  for  an  unlawful  act  or  acts,  if  any,  of  individ- 
ual officers,  members,  or  agents  unless  you  find  such 
clear  proof  from  the  evidence  that  the  defendant 
association  actually  participated  in  or  actually  au- 
thorized such  unlawful  act  or  acts,  if  any,  or  rati- 
fied such  act  or  acts,  if  any,  after  actual  knowledge 
thereof. 
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No  individual  defendant  who  is  an  officer  or  mem- 
])or  of  the  defendant  association  can  be  found  guilty 
for  an  unlawful  act  or  acts,  if  any,  of  other  officers, 
members,  oi'  agents  of  such  association  except  upon 
clear  proof  from  the  evidence  that  such  individual 
defendant  actually  participated  in  or  actually  au- 
thorized such  an  act  or  acts  or  ratified  such  unlawful 
ac'  or  acts,  if  any,  after  actual  knowledge  thereof. 

You  are  instructed  that  the  elimination  of  so- 
callod  "competitive  evils"  in  an  industry  is  not  a 
Icral  justification  for  price-fixing  contracts  other- 
v/ise  illegal.  Ruinous  competition,  financial  disaster, 
and  evils  of  price-cutting  are  not  available  to  justify 
the  action  or  conduct  of  persons  engaged  in  an  un- 
lawful combination  to  fix  and  determine  in  an  arbi- 
trary manner  prices  of  commodities  sold  in  an  inter- 
state market.  Genuine  or  fancied  competitive  abuses 
are  no  legal  justification  for  illegal  ]>i  ice-fixing  com- 
binations or  ^conspiracies,  and  the  good  intentions 
of  the  members  of  any  such  illegal  combination  are 
likewise  immaterial. 

You  are  instructed  that  it  is  no  defense  to  those 
on  trial  that  others  not  on  trial,  or  not  indicted, 
appear  from  the  evidence  to  be  imijlicated  in  the 
conspiracy  alleged  in  the  indictment,  or  to  be  them- 
selves guilty  of  some  other  illegal  combination  or 
conspiracy.  You  are  to  consider  the  guilt  or  inno- 
cen-ce  of  those  on  trial  without  regard  to  the  culpa- 
bility of  others  who  are  not  on  trial. 

There  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  which  men  give  their  attention  to  any 
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question  depending  upon  evidence  presented  to 
them.  You  are  expected  to  use  your  good  sense,  con- 
sider the  evidenc  for  the  purpose  only  for  which  it 
has  been  admitted,  and  in  the  light  of  your  knowl- 
dge  of  the  natural  tendencies  and  propensities  of  hu- 
man beings,  resolve  the  facts  according  to  delibate 
and  cautious  judgment ;  and  while  remembering  that 
the  defendant  is  entitled  to  any  reasonable  doubt 
that  may  remain  in  your  minds,  remember  as  well 
that  is  no  such  doubt  remains  the  Government  is 
entitled  to  a  verdict.  For  to  the  jury  exclusively  be- 
longs the  duty  of  determining  the  facts. 

You  are  instructed  that  if  the  judge  has  said  or 
done  anything  throughout  the  trial  or  in  these  in- 
structions which  has  suggested  to  you  that  he  is 
inclined  to  favor  the  claims  or  position  of  either 
party,  you  will  not  suffer  yourselves  to  be  influenced 
by  any  such  suggestion.  I  have  not  expressed,  nor 
intended  to  express,  nor  have  I  intimated  or  in- 
tended to  intimate,  any  opinion  as  to  what  wit- 
nesses are  or  are  not  worthy  of  credence,  what  facts 
are  or  are  not  esta])lished,  or  what  inferences  should 
be  drawn  or  should  not  be  drawn  from  the  evidence 
adduced.  If  any  expression  of  mine  has  seemed  to 
indicate  an  opinion  relating  to  any  of  these  mat- 
ters, I  instruct  you  now  to  disregard  it. 

You  should  not  consider  as  evidence  any  state- 
ment of  counsel  made  during  the  trial  or  argument 
unless  such  statement  was  made  as  an  admission 
or  stipulation  conceding  the  existence  of  a  fact  or 
facts.  You  must  not  consider  for  any  purpose  any 
evidence  offered  and  rejected,  or  which  has  been 
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stricken  out  by  the  Court.  Such  evidence  is  to  be 
treated  as  though  you  had  never  heard  it.  You  are 
to  decide  this  case  solely  upon  the  evidence  that 
has  been  admitted  by  the  Court  and  the  inferences 
that  you  may  reasonably  draw  thereform  and  such 
presumptions  as  the  law  may  deduce  therefrom, 
as  given  in  these  instructions. 

It  is  your  duty  as  jurors  to  consult  with  one  an- 
other and  to  deliberate  with  a  view  to  reaching  an 
agreement,  if  you  can  do  so  without  violence  to 
your  individual  judgment.  To  each  of  you  I  would 
say  that  you  must  decide  the  case  for  yourself,  but 
you  do  so  only  after  a  consideration  of  the  case 
with  your  fellow-jurors,  and  you  should  not  hesitate 
to  change  an  opinion  when  convinced  that  it  is 
erroneous.  However,  none  of  you  should  vote  either 
way,  nor  be  influenced  in  so  voting,  for  the  single 
reason  that  a  majority  of  the  jurors  are  in  favor 
of  such  party.  In  other  words,  you  should  not  sur- 
render your  honest  convictions  concerning  the  effect 
or  weight  of  evidence  for  the  mere  purpose  of  re- 
turning a  verdict  or  solely  because  of  the  opinion 
of  the  other  jurors. 

Remember  that  you  are  not  partisans  or  advo- 
cates in  this  matter,  now  you  are  judges.  The  final 
test  of  the  quality  of  your  service  will  lie  in  the 
verdict  which  you  return  to  this  courtroom  and  not 
in  the  opinions  which  any  of  you  may  hold  as  you 
retire.  Have  in  mind  that  you  will  make  a  definite 
contribution  to  efficient  judicial  administration  if 
you  arrive  at  a  just  and  proper  verdict  in  this  case, 
and  to  that  end  the  Court  would  remind  you  that 
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in  your  deliberations  in  the  jury  room  there  can  be 
no  triumph  excepting  the  ascertainment  and  dec- 
laration of  the  truth. 

After  the  bailiffs  have  been  sworn  you  will  retire 
to  the  jury  room.  The  indictment  and  the  exhibits 
I  have  heretofore  indicated  will  be  sent  to  the  jury 
room  by  the  bailiff  for  you  to  examine  if  you  desire. 
When  you  have  agreed  upon  a  verdict  you  will  fill 
in  the  verdict  accordingly,  indicating  your  conclu- 
sion as  to  the  various  defendants,  and  the  foreman 
will  sign  the  verdict.  You  will  elect  a  foreman  as 
soon  as  you  retire  to  the  jury  room.  Upon  reaching 
a  unanimous  conclusion  as  to  each  of  the  defendants 
as  to  whether  they  are  guilty  or  not  guilty,  each  of 
you  will  return  to  your  places  in  the  courtroom. 

The  Clerk  will  swear  the  bailiffs. 

(Whereupon  the  clerk  swore  the  bailiffs  to 
take  charge  of  the  jury.) 

The  Court:  Mr  Hunter  is  excused.  You  may 
step  down.  You  are  permanently  excused. 

The  Clerk  will  hand  the  bailiff  the  exhibits  and 
the  indictment.  The  parties  have  heretofore  indi- 
cated their  objections  to  the  instructions  which  have 
been  noted  of  record.  You  may  retire. 

(The   jury   retired   from   the   courtroom   at 
5:30  o'clock  p.m.) 
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(The  jury  returned  to  the  courtroom  at  9:45 
o'clock  p.m.) 

The  Bailiff:  Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict? 

The  Foreman:     We  have,  your  Honor. 

The  Court:  The  foreman  will  hand  the  verdict 
to  the  bailiff. 

The  Clerk  will  read  the  verdict. 

The  Clerk:  "United  States  of  America,  Plain- 
tiff V.  Local  36  of  International  Fishermen  &  Al- 
lied Workers  of  America,  Jeff  Kibre,  Gilbert  Zaf- 
ran,  Clifford  C.  Kennison,  F.  R.  Smith,  George 
Knowlton,  Otis  W.  Sawyer,  W.  B.  McComas, 
Harry  A.  McKittrick,  Arthur  D.  Hill,  C.  Lloyd 
Munson,  Charles  McTjauchlan,  Robert  M.  Phelps, 
Burt  D.  Lackyard  and  Ray  J.  Morkowski,  Defend- 
ants; No.  18842,  Criminal.  Verdict. 

"We,  the  jury  in  the  above-entitled  case,  find  the 
defendant,  Local  36  of  International  Fishermen  & 
Allied  Workers  of  America,  guilty  as  charged  in  the 
indictment ; 

"find  the  defendant  Jeff  Kibre  guilty  as  charged 
in  the  indictment; 

"find  the  defendant  Gilbert  Zafran  guilty  as 
charged  in  the  indictment ; 

"find  the  defendant  Clifford  C.  Kennison  guilty 
as  charged  in  the  indictment ; 

"find  the  defendant  F.  R.  Smith  guilty  as  charged 
in  the  indictment; 

"find  the  defendant  George  Knowlton  guilty  as 
charged  in  the  indictment; 
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*'find  the  defendant  Otis  W.  Sawyer  guilty  as 
charged  in  the  indictment; 

"find  the  defendant  W.  B.  McComas  guilty  as 
charged  in  the  indictment; 

"find  the  defendant  Harry  A.  McKittrick  guilty 
as  charged  in  the  indictment; 

"find  the  defendant  Arthur  D.  Hill  guilty  as 
charged  in  the  indictment; 

"find  the  defendant  C.  Lloyd  Munson  guilty  as 
charged  in  the  indictment; 

"find  the  defendant  Charles  McLauchlan  guilty 
as  charged  in  the  indictment; 

"find  the  defendant  Robert  M.  Phelps  guilty  as 
charged  in  the  indictment; 

"find  the  defendant  Burt  D.  Lackyard  guilty  as 
charged  in  the  indictment ; 

"and  find  the  defendant  Ray  J.  Morkowski  guilty 
as  charged  in  the  indictment;" 

The  Court :  The  Clerk  will  poll  the  jury.  Do  you 
wish  each  polled  as  to  each  defendant  or  will  one 
polling  be  sufficient? 

Mr.  Margolis:     One  will  be  sufficient. 

The  Court:  As  your  name  is  called,  you  will 
answer  yes  or  no  whether  or  not  the  verdict  as  read 
by  the  Clerk  is  your  verdict. 

The  Clerk:     Clayton  Preston  Strain? 

Juror  Strain:     Yes. 

The  Clerk:     Anne  Irma  Pettit? 

Juror  Pettit:     Yes. 

The  Clerk:     Agnes  Brown? 

Juror  Brown:     Yes. 
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The  Clerk:     Royal  Edward  Secord? 

Juror  Secord:     Yes. 

The  Glerk:     George  Tadashi  Shimizu? 

Juror  Shimizu:     Yes. 

The  Glerk:     Harold  Sheldon  Kimieyf 

Juror  Kinney:     Yes. 

The  Glerk:     Glen  Moore? 

Juror  Moore:     Yes. 

The  Glerk:     Frank  Edward  Miller? 

Juror  Miller:     Yes. 

The  Glerk :     Arthur  Lincoln  Line  ? 

Juror  Line :     Yes. 
■  The  Glerk:     Julia  Firestone  Whyte? 

Juror  Whyte:     Yes. 

The  Glerk:     Arthur  Sherman  Patrick? 

Juror  Patrick:     Yes. 

The  Glerk :     James  Wark  ? 

Juror  Wark:     Yes. 
'  The   Gourt:     Very   well.    The   clerk   will   record 
the  verdict. 

Ladies  and  gentlemen,  that  concludes  your  serv- 
ices in  this  matter.  I  am  sure  everyone  in  the  court- 
room expresses  to  you  a  debt  of  gratitude  for  the 
time  that  you  have  spent,  whether  they  agree  with 
your  verdict  or  not.  I  think  you  may  be  excused 
until  further  notice.  It  is  my  intention  to  suggest 
to  the  senior  judge  that  you  be  excused  for  the  re- 
mainder of  the  term  because  you  have  now  spent 
I  think  something  like  24  days  of  actual  trial  work 
on  this  trial  stretched  over  a  period  of  almost  eight 
weeks. 

(The  jury  retired  from  the  courtroom  at  9:50 
o'clock  p.m.) 
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The  Court:  By  the  way,  may  the  record  show 
that  all  the  defendants  were  present  in  person  ex- 
cept the  defendant  Otis  Sawyer,  who  was  excused 
by  the  Court  during  the  recess. 

Mr.  Margolis:  I  think  that  is  correct,  your 
Honor. 

The  Court:  Very  well.  On  the  matter  of  sen- 
tence, what  is  your  pleasure  in  that  respect? 

Mr.  Margolis:  If  your  Honor  please,  it  is  our 
intention  to  make  a  motion  for  a  new  trial,  and  at 
this  time  we  ask  that  bail  be  continued  on  the  de- 
fendants, their  present  bail. 

The  Court:  The  present  bail  will  be  continued 
on  the  defendants. 

The  new  rules  of  criminal  procedure  require  that 
in  all  criminal  matters  the  matter  of  sentence  shall 
be  referred  to  the  Probation  Office  for  presentence 
investigation  and  report  unless  for  good  reason  the 
contrary  is  shown. 

Mr.  Dixon:     That  is  agreeable  with  us. 

The  Court:  This  is  not  ordinarily  the  type  of 
case  involving  moral  turpitude.  What  is. your  sug- 
gestion concerning  the  matter  of  sentence? 

Mr.  Dixon:  It  is  entirely  agreeable  with  the 
Government,  your  Honor,  that  the  matter'  be  re- 
ferred as  suggested  to  the  Probation  Department 
for  the  reports  to  be  made  available  to  the  Court, 
and  at  the  time  the  matter  comes  up  for  sentence  the 
Government  will  at  that  time  be  prepared  to  make 
its  recommendations  for  whatever  consideration  the 
Court  may  care  to  give  them  at  the  time  in  passing 
sentence. 
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The  Court :  It  is  not  a  matter  of  request  of  the 
defendants,  so  the  defendants  will  lose  no  possible 
rights  by  the  reference  because,  contrary  to  the 
practice  in  the  Superior  Court,  the  request  need 
not  be  made  in  the  Federal  Court  for  reference  to 
the  Probation  Department. 

This  is  May  7.  The  record  is  long  and  I  suppose 
that  the  defendants  will  probably  need  some  time 
in  the  matter  of  preparing  a  motion  for  a  new  trial. 
I  think  May  26  would  be  sufficient.  That  would  be 
three  weeks  from  last  Monday. 

Mr.  Margolis :  That  will  be  entirely  satisfactory, 
your  Honor. 

The  Court:  May  26th  at  2:00  o'clock.  All 
further  proceedings  in  this  case  against  all  the 
defendants  are  continued  to  the  hour  of  2 :00  o  'clock 
p.m.  on  May  26th,  and  each  and  all  of  the  defend- 
dants  are  ordered  and  directed  to  return  to  this 
courtroom  at  that  hour.  In  the  meantime  they  may 
be  released  on  their  present  bail. 

The  Court:  The  order  continuing  this  matter 
until  May  26th  will  be  vacated,  and  the  order  in- 
stead will  be  to  continue  all  matters  and  further 
proceedings  in  this  case  until  May  21st  at  the  hour 
of  2:00  o'clock  p.m.  of  that  day,  and  all  defendants 
are  ordered  and  directed  to  return  at  that  date 
and  hour. 

Mr.  Rubin:  May  the  record  also  show,  if  your 
Honor  please,  that  the  defendants  may  withdraw 
those  exhibits  consisting  of  the  membership  applica- 
tion cards  of  all  the  units  % 


Allied  Workers,  et  al.  vs.  U.  S.  A.  1955 

The  Court:  Whatever  numbers  they  are,  let  us 
put  them  in  the  record. 

Mr.  Rubin:  I  do  not  believe  all  of  the  exhibits 
are  here. 

The  Court:  The  defendants,  by  stipulation,  may 
withdraw  Exhibits  43,  44,  45,  42,  42-B,  42- A,  45-A. 

Mr.  Rubin:  And  may  the  record  also  show,  if 
your  Honor  please,  that  the  ledger  of  books  and 
the  membership  application  cards  for  the  Newport 
unit  and  the  Santa  Monica-Redondo  imit  have  al- 
ready been  withdrawn  by  the  defendants.  The 
numbers  of  all  the  exhibits  are  covered  by  written 
stipulation  on  file  in  the  record. 

The  Court:     Very  well. 

(Whereupon,  at  10:00  o'clock  p.m.,  the  court 
was  adjourned.) 

CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
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I  further  certify  that  the  foregoing  is  a  true 
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the  above  entitled  cause  on  the  date  or  dates  speci- 
fied therein,  and  that  said  transcript  is  a  true  and 
correct  transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  8th  day 
of  May,  A.D.,  1947. 


Official  Reporter. 
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MOTION  TO  DISMISS  INDICTMENT  AND 
OF  CHALLENGE  TO  AND  MOTION  TO 
STRIKE  OUT  THE  ENTIRE  TRIAL  JURY 
PANEL 

'  ■      ■  *     *     * 

No.  18842,  Criminal;  United  States  v.  Local  36 
of  International  Fishermen  &  Allied  Workers,  et 
al.  Hearing  on  motion  of  the  defendants  to  dismiss 
the  indictment  and  of  challenge  to  and  motion  to 
strike  out  the  entire  trial  jury  panel  pursuant  to 
notice  thereof  filed  February  11,  1947. 

*  4f  * 

Mr.  Margolis:     The  defendants  are  ready. 

The  Court:  Are  the  defendants  present  in  per- 
son ? 

Mr.  Margolis :  I  believe  all  of  them  with  one  ex- 
ception, your  Honor.  I  didn't  have  an  opportunity 
to  check  them  at  the  last  moment. 

;The: Court:  The  Clerk  will  call  the  roll.  While 
the  defendants  have  filed  a  waiver,  the  order  of 
the  Court  will  be  that  it  is  necessary  for  them  to 
attend  throughout  these  proceedings. 

The  Clerk:     Jeff  Kibre. 

The  Defendant  Kibre :     Present. 

The  Clerk:     Gilbert  Zafran. 

The  Defendant  Zafran :     Here. 

The  Clerk:     Clifeord  C.  Kennison. 

The  Defendant  Kennison :     Here.  [5*] 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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The  Clerk:     F.  R.  Smith. 

The  Defendant  Smith:     Here. 

The  Clerk:     George  Knowlton. 

The  Defendant  Knowlton :     Here. 

The  Clerk:     Otis  W.  Sawyer,  (No  response) 

The  Clerk:    W.  B.  McComas. 

The  Defendant  McComas:     Here. 

The  Clerk:     Harry  A.  McKittrick. 

The  Defendant  McKittrick:     Here. 

The  Clerk:     Arthur  D.  Hill. 

The  Defendant  Hill:     Here. 

The  Clerk:     C.  Lloj^d  Munson. 

The  Defendant  Munson :     Here. 

The  Clerk:     Charles  McLauchlan. 

The  Defendant  McLauchlan:     Here. 

The  Clerk :     Robert  M.  Phelps. 

The  Defendant  Phelps:     Here. 

The  Clerk:     Burt  D.  Lackyard. 

The  Defendant  Lackyard:     Here. 

The  Clerk:     Floyd  Sherman.  . 

The  Defendant  Sherman:     Here. 

The  Clerk :     Ray  J.  Morkowski. 

The  Defendant  Morkowski:     Here. 

The  Clerk :  All  present  except  one,  your  Honor, 
Otis  W.  Sawyer.  [6] 

Mr.  Margolis:  Your  Honor  please,  with  regard 
to  Mr.  Sawyer,  we  understand  that  he  had  some 
domestic  difficulties  and  we  have  tried  to  locate  him. 
and  have  been  unable  to  locate  him.  We  have  infor- 
mation that  he  is  out  of  the  state  but  we  don't  know 
where.  We  have  done  everything  possible  that  we 
could  but  we  can't  locate  him. 
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The  Court:     Is  he  on  bond.? 

Mr.  Margolis :     He  is  on  bond,  your  Honor, 

The  Clerk:     $500  bond. 

The  Court:  The  bond  will  be  ordered  forfeited 
and  a  bench  warrant  will  be  isued  for  Mr.  Sawyer. 

The  Clerk:  Fixing  bond  in  what  amount,  your 
Honor. 

Mr.  Margolis :  I  would  like  to  state  that  we  will 
continue  our  efforts,  of  course,  to  locate  him.  His 
wife  doesn't  know  where  he  is. 

The  Court:  Maybe  the  Antitrust  Division  and 
the  FBI  and  the  Marshal's  Office  will  aid  you  from 
now  on. 

Mr.  Rubin :     We  will  be  glad  to  cooperate. 

The  Court:  The  bond  on  the  bench  warrant  will 
be  $2500. 

The  matter  is  called  for  trial  this  morning.  The 
Clerk  indicated  that  it  was  on  a  motion  to  dismiss. 

The  Clerk:  There  is  also  a  motion  to  dismiss 
as  well  as  the  trial,  }^our  Honor. 

The  Court :     Let  me  see  the  file. 

(The   document   referred  to  was   passed   to 
the  Court.)  [7] 

Mr.  Margolis:  Before  proceeding,  your  Honor, 
may  I  move  the  association  of  Robert  W.  Kenny 
and  the  firm  of  Kenny  and  Cohn  as  associate  counsel 
for  all  of  the  defendants  except  the  one  defendant 
represented  by  Mr.  Garrett. 

The  Court :     So  ordered. 

Mr.  Garrett  is  representing  Mr.  Sherman? 

Mr.  Garrett.     That  is  right. 
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The  Clerk:  Floyd  Sherman  is  represented  by 
Mr.  Garrett. 

The  Court:     Is  Floyd  Sherman  here? 

Mr.  Garrett:     He  is  present,  your  Honor. 

The  Court:    Very  well. 

The  Clerk :  May  I  have  the  appearances  for  the 
Government  *? 

Mr.  Dixon:  William  C.  Dixon,  Special  Assistant 
to  the  Attorney  General. 

The  Court:  James  M,  Carter  by  Howard  V. 
Calverley  1 

Mr.  Calverley:  Yes,  your  Honor,  appearing  on 
the  motion  to  dismiss  and  the  motion  to  strike  out 
the  jury  panel. 

Mr.  Rubin:  Robert  J.  Rubin,  Special  Assistant 
to  the  Attorney  General. 

Mr.  Schwartz:  Benjamin  F.  Schwartz,  Special 
Attorney,  Antitrust  Division. 

Mr.  O'Malley :  Jesse  R.  O'Malley,  Special  Attor- 
ney, Antitrust  Division. 

The  Court:     Proceed. 

Mr.  Margolis:  Your  Honor  please,  at  this  time 
we  would  [8]  like  to  move  for  the  exclusion  of  the 
prospective  jurors  curing  the  presentation  of  the 
motion  to  dismiss  and  the  challenge  to  the  jury 
panel. 

The  Court:  You  have  two  motions,  one  to  dis- 
miss the  indictment  on  the  ground  that  the  grand 
jury  which  returned  the  indictment  was  selected 
in  a  manner  contrary  to  the  laws  announced  most 
recently  and  currently  by  the  Supreme  Court;  and 
the  other  is  a  challenge  to  the  talesmen  on  the  trial 
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jury,  which  is  subsequent  and  separate  panel.   Is 
that  correct,  you  have  two  motions'? 

Mr.  Margolis:  That  is  correct.  However,  the 
method  of .  selecting  the  grand  jurors  and  the  trial 
jurors  is  such  that  the  two  motions,  as  far  as  proof 
is  concerned,  are  interwoven.  There  can  be  no 
separation  as  far  as  proof  is  concerned  because  both 
the  grand  jury  and  the  trial  jurors  were  selected 
in  the  same  manner,  as  I  understand  it,  and  from 
the  same  source. 

The  Court:  I  am  a  little  puzzled  as  to  procedure. 
Since  the  receipt  of  the  motions  I  have  been  reading 
the; caries  and  the  law  in  connection  with  it.  I  do  not 
think  that  I  can  go  quite  as  far  in  connection  with 
this  matter  as  Justice  Roberts  did  when  he  dis- 
sented in  the  Mahnich  v.  Southern  Steamship  case, 
321  U.  S.  96,  when  he  said:  "If  litigants  and  lower 
Federal  courts  are  not  to  (follow  and  apply  the  law 
as  clearly  announced)  the  law  becomes  not  a  chart 
to  govern  conduct  [9]  but  a  game  of  chance ;  instead 
of  settling  rights  and  liabilities  (and  duties),  it 
unsettles  them." 

:  I  cannot  find  in  the  law  any  guide  or  method  of 
procedure.  The  Federal  Rules  of  Criminal  Proce- 
dure, which  have  been  adopted  since  the  decision  of 
the  Supreme  Court  in  the  case  of  Mahnich  v.  South- 
ern: Steamship,  give  me  no  indication  there.  So 
it  would  seem  to  me,  and  the  thing  that  puzzles 
me  arid  perhaps  counsel  on  one  side  or  the  other  can 
aid  me  in  connection  with  it — it  would  seem  to  me 
that  yoiir  challenge  to  the  trial  jury  could  not  be 
made  uiltil  :yoir  had  12  men  in  the  box  and  until 
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they  had  been  examined  for  cause,  because  the  con- 
stitutional command  is  that  it  shall  be  an  impartial 
jury.  I  may  be  in  error  on  that.  I  would  like  to 
have  some  suggestions  from  the  counsel,  if  anybody 
has  any. 

Mr.  Margolis:  I  may  say  this,  your  Honor.  In 
the  Thiel  case  the  trial  jury  which  was  finally  ob- 
tained actually  had  on  it  five  of  the  classes,  within 
those  classes  of  persons  which  were  excluded  from 
the  panel.  The  Court  in  that  case  held  that  it  wasn't 
a  question  as  to  whether  or  not  an  impartial  jury 
had  been  obtained,  but  whether  the  panel  from 
which  the  jurors  were  drawn  was  obtained  in  an  im- 
partial manner,  in  such  a  manner  as  to  constitute  a 
fair  representative  cross-section  of  the  commimity 
or  utilizing  a  system  designed  to  achieve  that  kind 
of  a  result. 

I  think  that  the  question  that  is  presented  at  this 
time  [10]  is  not  whether  the  trial  jui'y  that  can  be 
or  might  be  obtained  from  the  panel  is  a  fait  trial 
jury  or  a  proper  trial  jury  or  it  is  a  constitutional 
trial  jury,  because  I  believe  imder  the  Thiel  case 
that  is  immaterial  as  far  as  this  particular  motion 
is  concerned,  the  question  is  whether  the  panel— — 

The  Court:  You  mean  it  is  immiateriail  whether 
your  jury  is  actually  impartial? 

Mr.  Margolis :  As  far  as  this  question  is  con- 
cerned, yes,  your  Honor.  I  would  say  that  that  is 
so,  as  far  as  the  Thiel  case  is  concerned,  because  in 
the  Thiel  case,  as  I  say,  there  were  five  persons  on 
the  final  jury,  or  on  the  jury  panel  from  the  ex- 
cluded class,  but  it  didn't  make. any  difference  be- 
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cause  it  was  held  in  that  case  that  the  method  of 
selection  of  the  jurors  for  service  on  the  jury  panel 
was  improper  and  that  that  was  the  error,  that  was 
the  wrong  against  which  the  motion  was  directed. 

The  Court:  In  that  case  the  wrong  consisted  of 
excluding  men  who  worked  by  the  day,  although 
there  were  five  wives  of  men  who  worked  by  the  day 
on  the  jury.  They  said  it  was  an  exclusion  of  an 
economic  class. 

The  logical  extension  of  that  is  that  the  husbands 
who  work  by  the  day  are  in  a  different  economic 
class  than  their  wives.  Now  where  do  you  draw  the 
line  unless  you  seek  an  impartial  jury,  and  how  do 
you  know  until  you  get  the  jury  in  the  box  but 
what  you  have  men  who  might  today  not  be  long- 
shoremen or  laborers  or  work  by  the  day  but  who 
maybe  last  week  or  last  month  were  % 

Mr.  Margolis:  I  would  like  first  of  all  to  renew 
my  motion  at  this  time  for  the  exclusion  of  the  jury 
panel  pending  discussion. 

The  Court:  Do  you  have  any  observations  on 
the  Government's  side  as  to  the  method  to  proceed? 

Mr.  Calverley:  No,  your  Honor.  The  effect  of 
the  M'hiel  decision,  as  I  read  it,  is  very  much  as 
counsel  has  stated  it  here.  In  fact,  that  was  the 
criticism  directed  against  the  majority  opinion  by 
the  minority.  It  was  directed  along  those  lines, 
namely,  to  the  effect  that  it  was  more  or  less  an  aca- 
demic question  since  the  jury  was  composed  of  five 
persons  of  the  same  general  economic  class  as  the 
appellant  in  this  case.  But  nonetheless  in  spite  of 
that  fact  it  was  reversed  by  a  majority  of  the  court. 
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The  Court:     How  much  time  will  you  want? 

Mr.  Margolis:  You  mean  how  long  will  this 
matter  take  ? 

The  Court :     Yes. 

Mr.  Margolis:  I  would  estimate,  as  far  as  our 
presentation  is  concerned,  about  two  or  three  hours. 

The  Court:  How  do  you  propose  to  proceed,  by 
affidavit? 

Mr.  Margolis:  No,  I  propose  to  offer  testimony, 
your  Honor. 

The  Court:     Oral  testimony?  [12] 

Mr.  Margolis:  Yes,  your  Honor,  plus  exhibits 
that  have  been  prepared  which  will  be  offered 
through  witnesses  on  the  stand. 

The  Court:  I  dislike  to  just  have  the  jury  mem- 
bers of  the  panel  wait  around.  How  many  witnesses 
do  you  expect  to  produce  ? 

Mr.  Margolis:  I  expect  to  produce  two  or  three 
witnesses.  When  I  speak  of  two  or  three  hours,  your 
Honor,  I  am  speaking  of  our  case,  I  am  not  speak- 
ing of  how  much  time  the  Government  will  take.  I 
think  it  would  be  safe  to  say,  however,  your  Honor, 
that  it  will  take  all  day. 

Mr.  Dixon :  In  view  of  the  statement  by  counsel 
that  he  expects  this  argument  to  take  at  least  three 
hours  on  their  part  and  perhaps 

The  Court:  Argument?  He  said  evidence.  He 
didn't  even  get  down  to  the  argument. 

Mr.  Dixon:  I  would  assume,  your  Honor,  that 
it  probably  will  take  the  rest  of  the  day  to  dispose 
of  this  matter  and  accordingly  suggest,  subject  to 
the  Court's  approval,  that  the  jury  might  be  dis- 
missed for  the  day  under  those  circumstances. 
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The  Court:  If  you  have  two  or  three  hours  of 
direct  testimony,  I  do  not  know  how  long  the 
Government  will  want  to  cross-examine,  and  it  is 
impossible  to  estimate  that — are  witnesses  sub- 
poenaed on  both  sides  ?  [13] 

Mr.  Rubin:     Yes. 

Mr.  Dixon :  We  have  a  witness  here,  Mr.  Hansen 
or  Mr.  Smith. 

The  Court :     On  the  trial  of  the  merits  ? 

Mr.  Dixon:  The  Government  has  several  wit- 
nesses under  subpoena,  your  Honor. 

The  Court:  I  do  not  think  that  in  view  of  your 
statement  that  you  have  two  or  three  hours  direct 
testimony,  and  counsel  will  want  to  argue  the  mat- 
ter, T  suppose — I  do  not  know  how  long  that  will 
take — that  rather  than  have  the  jury  come  back 
tomorrow  and  perhaps  go  through  the  same  thins* 
again,  as  well  as  the  witnesses,  that  it  might  be  pref- 
erable if  we  put  the  matter  over  for  a  day  or  two 
days,  or  even  longer,  in  order  that  we  could  be  as- 
sured of  a  disposition  of  this  preliminary  phase. 

Is  there  any  objection  to  the  exclusion  of  the 
panel ! 

Mr.  Dixon:     We  have  no  objection,  your  Honor. 

The  Court:     Very  well. 

Mr.  Kenny:  I  might  interrupt,  your  Honor.  I 
will  also  have  another  motion  on  which  I  have  pre- 
pared a])out  an  82-page  memorandum,  that  while 
formally  it  should  be  heard  after  the  jury  has  been 
sworn,  I  think  we  might  more  or  less  informally 
hear  it  also. 

The  Court :     What  is  the  nature  of  the  motion  ? 
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Mr.  Kenney:  It  will  be  a  motion  to  dismiss  on 
the  [14]  gromid  that  the  indictment  does  not  state 
a  public  oifense. 

The  Court :  On  different  grounds  than  suggested 
here  ? 

Mr.  Kenney:  Oh,  yes.  This  is  on  the  Sherman 
Act  itself.  Of  course  we  made  the  formal  objection 
to  the  testimony  but  we  might,  for  the  convenience 
of  the  jury,  dispose  of  that  during  this  interim 
period  and  it  might  be  convenient  to  all  if  that  were 
considered  too. 

The  Court:  Well,  in  order  that  everybody  will 
not  be  pressed  and  crowded  for  time,  I  will  have 
the  jury  come  back  next  Tuesday,  February  25, 
at  the  hour  of  9:45,  unless  they  have  need  for  a 
jury  elsewhere  in  the  meantime. 

The  Clerk  informs  me  that  you  are  wanted  in 
Judge  O'Connor's  courtroom  forthwith.  The  jury 
members  of  the  panel  will  go  from  here  to  Judge 
O'Connor's  courtroom.  Courtroom  No.  7,  at  the 
other  end  of  the  building  on  this  same  floor. 

Do  you  have  any  additional  affidavits  to  offer  on 
either  side? 

Mr.  Calverley:  If  the  Court  please,  the  plain- 
tiff wishes  to  offer  the  affidavit  of  Mr.  Arvin  H. 
Brown,  the  jury  commissioner  for  this  district,  a 
copy  of  which  has  been  handed  to  counsel  for  the 
defendants. 

The  Court:     A  copy  has  been  served? 

Mr.  Calverley:  A  copy  has  been  served,  your 
Honor. 
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The  Coiu't :  Very  well.  That  will  be  received  and 
filed. 

Mr.  Calverley:  Mr.  Smith,  the  Clerk  of  this 
court,  has  [15]  an  affidavit  which  we  wish  to  file  in 
this  proceedings,  and  the  original  of  which  Mr. 
Smith  has  now^  in  the  courtroom  and  will  be  filed 
at  this  time,  a  copy  of  which  has  been  left  with 
counsel. 

Mr.  Margolis:     Yes,  we  received  a  copy. 

The  Court:  I  might  say  preliminarily,  in  con- 
nection with  the  motion  to  dismiss  the  indictment 
on  the  ground  that  the  grand  jury  was  improperly 
paneled,  that  were  it  not  for  the  fact  that  the  rules 
and  standards  which  must  be  followed  lack  consid- 
erable clarity  by  virtue  of  the  decisions  of  the 
Supreme  Court  touching  the  matter,  I  feel  that  I 
would  be  not  only  justified  but  I  would  be  required 
in  the  exercise  of  what  has  been  referred  to  as  the 
sound  judicial  discreation  to  deny  the  motion  on  the 
ground  that  is  is  not  timely.  In  this  ease  the  indict- 
ment was  returned  sometime  last  year,  I  believe 
that  it  was  set  for  trial  in  November,  is  that  correct  ? 

Mr.  Dixon:     That  is  right. 

The  Court:  It  w-as  set  for  trial  in  November 
and  this  motion  to  dismiss  was  filed  only  a  few  days 
ago.  There  is  no  showing  of  hardship.  The  statement 
is  supported  by  an  affidavit  by  Mr.  Margolis  that 
he  had  been  busy  elsewhere,  but  I  notice  that  the 
defendants  here  are  not  lacking  in  counsel.  There 
is  the  firm  of  Katz,  Gallagher  &  Margolis,  each  of 
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whom  are  good  lawj^ers,  as  well  as  a  firm  having 
five  names  in  San  Francisco,  and  Mr.  Kenney,  none 
of  whom  lacking  in  acumen,  [16]  intelligence  or 
industry.  As  I  say,  I  would  feel  justified  in  denying 
the  motion  summarily  and  preemptorily  on  the 
ground  that  it  was  not  timely  filed,  except  that  from 
the  state  of  the  cases  there  appears  to  be  no  easily 
or  readily  ascertainable  standard.  Perhaps  counsel 
in  the  course  of  the  argument  can  point  one  out  to 
me.  The  matter  therefore  should  proceed  on  the 
basis  of  hearing  whatever  the  parties  have  to  offer 
in  support  of  their  m.otions  in  order  that  I  may  rule 
upon  them  and  make  a  record  for  the  Supreme 
Court  to  determine  whether  or  not  they  should,  in 
the  exercise  of  their  power  of  the  supervision  of  the 
administration  of  justice,  take  the  question,  or 
pass  upon  it,  or  reverse  whatever  decision  I  reach. 

So  we  will  proceed.  Where  is  the  second  affidavit? 

Mr.  Calverley :     It  is  here,  your  Honor. 

The  Court:  By  the  way,  the  order  directing  the 
jury  to  return  next  Tuesday  will  be  vacated  because 
the  jury  is  sent  to  another  courtroom  and  when  we 
get  ready  for  trial  I  will  have  the  Clerk  call  a  jury, 
in  the  event  I  should  decide  against  these  motions. 

Very  well.  Proceed.  I  have  read  the  affidavits. 

Mr.  Margolis:  At  this  time,  if  yoiiT  Honor 
please,  I  would  like  to  call  Mr.  Smith  to  the  stand. 
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EDMUND  L.  SMITH 
called  as  a  witness  by  and  in  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows :  [17] 

The  Clerk:     Will  you  state  your  name? 
The  Witness:     Edmund  L.  Smith. 

Direct  Examination 
By  Mr.  Margolis: 

Q.  What  is  your  position  with  the  court,  Mr. 
Smith? 

A.  Clerk  of  this  court,  Southern  District  of 
California. 

Q.    How  long  have  you  held  that  position? 

A.     Since  June  1,  1942. 

Q.  As  such  Clerk,  do  you  keep  and  maintain  rec- 
ords relating  to  jury  panels  from  which  both  trial 
jurors  and  grand  jurors  are  selected? 

A.     Yes,  I  do. 

Q.  Will  you  state  whether  or  not  trial  and  grand 
jurors  are  selected  from  the  same  sources? 

A.     They  are. 

Q.  Once  lists  of  persons  to  serve  on  this  grand 
jury  or  trial  jurors  are  obtained,  what  is  done  by 
you  ? 

A.  The  mechanics  of  that  procedure  are  that  the 
addresses  are  first  zoned  now  b,y  the  mailing  zone, 
and  then  envelopes  are  typed  with  name  and  ad- 
dress on  them,  and  a  questionnaire  enclosed  in  the 
envelope  with  a  return  addressed  envelope  to  the 
Clerk. 


Allied  Workers,  et  al.  vs.  U.  S.  A.  1969 

(Testimony  of  Edmund  L.  Smith.) 

Those  are  gotten  out  as  time  and  my  clerical  force 
permit,  [18]  and  it  is  limited  to  that  extent. 

When  the  questionnaires  are  returned  they  are 
given  to  a  clerk  or  assistant  to  place  in  alphabetical 
order  according  to  the  name,  and  then  cards  are 
typed  from  those  questionnaires  with  the  name  and 
address  and  zone  number  on  each  card. 

Then  from  the  cards  typed  the  tickets,  which  are 
to  go  into  the  jury  box,  with  just  the  name  of  the 
prospective  jurors  thereon. 

That  is  what  is  done  up  to  the  time  of  placing 
the  names  in  the  box  by  the  jury  commissioner  and 
myself. 

Q.  Are  all  of  the  names  placed  in  the  box  at  the 
same  time  or  are  names  added  to  the  box  from  time 
to  time? 

A.  Names  are  added  from  time  to  time.  A¥hen 
we  empty  the  box  we  gather  what  cards  and 
tickets  have  been  made  up  at  that  time  and  place 
them  in  the  box.  Usually  we  are  limited  on  time 
in  doing  that  because  the  venire  must  be  drawn  in 
sufficient  time  contemplated  ahead  for  the  prepara- 
tion of  the  venire,  the  mailing  lists  and  the  issuance 
by  the  Marshal  of  the  summons. 

Q.  Will  you  state  how  and  when  grand  jury 
panels  and  trial  jury  panels  are  drawn  from  this 
box? 

A.  Usually  the  names  are  drav/n  from  the  box 
by  myself  in  the  courtroom  or  the  judge's  chambers, 
the  senior  judge's  chambers. 
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Q.  When  I  said  when,  I  meant  at  certain  times 
of  the  [19]  year  or  when  ordered  by  the  court. 
When  are  names  drawn  from  the  box,  both  for 
grand  jury  service  and  for  trial  jury  service? 

A.     Only  upon  order  of  the  court. 

Q.  With  respect  to  grand  jurors,  is  that  done 
twice  a  year? 

A.  That  is  done  immediately  before,  a  month  or 
so  before,  the  commencement  of  each  term. 

Q.     And  there  are  two  terms  each  j^ear? 

A.  Two  terms  in  this  division.  I  assume  you  are 
speaking  of  this  division  of  the  court? 

Q.  That  is  right.  You  have  so  understood  all  of 
the  questions  that  I  have  put  to  you  so  far? 

A.     That  is  right. 

Q.  And  all  of  my  questions  will  be  directed  to 
this  division  and  to  your  practices. 

A.     Yes,  sir. 

Q.  Now  how  many  names  are  drawn  from  the 
jury  box  for  grand  jury  service? 

A.  Well,  how  far  back  do  you  w^ant  me  to  con- 
template ? 

Q.     What  was  the  practice  in  1946? 

The  Court:  Let  us  get  the  record  straight  on 
this  matter.  This  indictment  was  returned  on  Au- 
gust 25,  1946.  Upon  what  date  was  the  grand  jury 
impaneled,  Mr.  Clerk,  that  returned  that  indict- 
ment? [21] 

The  Witness:  That  grand  jury  was  impaneled 
February  6,  1946;  Wednesday,  Februaiy  6,  1946. 
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Q.  (By  Mr.  Margolis)  :  When  were  the  names 
drawn  from  the  box,  or  approximately  when  were 
the  names  drawn  from  the  box  from  which  this 
grand  jury  was  selected? 

A.     I   intended  to  bring  that  card  with   me.   I 

believe  it  was  in  December  of  '45. 

*     *     * 

Q.  (By  Mr.  Margolis) :  Now  at  that  time, 
whether  it  was  December  or  about  December,  1945, 
how  many  names  were  drawn  from  the  box  for 
grand  jury  service?  A.     Fifty  names. 

Q.     What  was  done  with  those  50  names? 

A.  Those  50  names  were  typed  on  a  venire  and 
a  venire  issued  to  the  Marshal. 

Q.     Go  on. 

A.  With  the  names,  addresses,  mailing  zone 
numbers,  upon  the  registry  mail  list  which  I  pre- 
pare for  the  Marshal. 

Q.  Those  persons  w^ho  had  been  selected  were 
then  ordered  to  appear  in  court,  is  that  right? 

A.     That  is  right.  [21] 

Q.  And  before  whom  w^ere  they  ordered  to  ap- 
pear? A.     Before  the  senior  judge. 

Q.  All  50  of  the  persons  whose  names  w^ere 
drawn  were  so  ordered  to  appear,  is  that  correct? 

A.     The  venire  w^as  so  issued  to  the  Marshal. 

Q.  No  excuses  to  any  individuals  were  made  by 
yourself  or  anyone  else  prior  to  the  date  of  the  re- 
quired appearance  of  these  persons  in  court? 

A.     None,  none;  never. 
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Q.  In  what  manner,  if  you  know,  were  the  23 
persons  on  the  grand  jury  selected  from  the  50  per- 
sons summoned  as  you  have  indicated  ? 

A.  The  venire,  as  I  say,  was  issued  in  the  lattei* 
part  of  December  perhaps  and  returnable  on  Feb- 
ruary 6.  In  the  interim  requests  by  mail  and  affi- 
davits for  exemption,  claiming  exemptions  and  ex- 
cuses, were  transmitted  to  the  senior  judge,  and 
those  who  were  excused  by  the  judge  were  so  noted 
upon  the  list,  and  from  the  remaining  panel  23 
were  drawn  by  chance  from  a  jury  box  in  open 
court  on  the  return  day. 

Q.  Were  these  excuses  made  prior  to  February 
6,  1946  or  at  that  time? 

A.  I  haven't  checked  that.  It  can  be  ascertained 
from  my  records,  however. 

Q.     Let  me  go  then  to  the  next  question 

The  Court:  What  is  the  practice  in  that  con- 
nection'? [22] 

The  Witness:  The  practice  is  where  an  exemp- 
tion is  claimed  and  the  senior  judge  excuses  the 
juror  in  advance  of  the  return  date,  that  prospective 
juror  is  notified,  either  by  mail  or  otherwise,  so  that 
the  juror  will  not  have  to  appear  on  that  date. 

The  Court:  What  is  the  practice  in  connection 
with  excuses  offered  at  the  time  they  appear,  do  you 
know? 

The  Witness:  The  judge  at  that  time  that  the 
jury  is  ordered  to  appear  states  to  those  present, 
''Any  having  excuses  to  offer  may  present  them  to 
the  court  at  this  time." 
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Q.  (By  Mr.  Margolis)  :  And  if  the  Court 
thinks  that  the  excuses  are  proper  they  are  excused 
at  that  time,  is  that  correct? 

A.  They  are  excused,  and  only  those  names  of 
those  remaining  are  placed  in  the  box. 

The  Court:  And  23  of  them  drawn  in  open 
court  ? 

The  Witness:  Twenty-three  are  drawn  in  open 
court  by  chance. 

Q.  (By  Mr.  Margolis)  :  How  many  names  were 
there  remaining  after  excuses  in  February  6,  1946 
when  that  grand  jury  w^as  drawn  and  impaneled? 

A.  My  recollection  is  that  of  those  totally  ex- 
cused prior  and  at  the  time,  there  remained  only 
about  27  or  28,  perhaps  it  might  be  29,  I  am  not 
sure.  [23] 

Q.     But  somewhere  between  27  and  29? 

A.     Yes. 

Q.  You  used  the  phrase  "totally  excused.'* 
What  did  you  mean  by  that? 

A.  Totally  excused,  of  those  that  were  excused 
at  the  time  on  the  return  date,  in  open  court  and 
those  excused  prior  to  that  date. 

The  Court:     You  mean  the  total  of  the  two? 

The  Witness:     The  total  of  the  two. 

Mr.  Margolis:     I  see. 

Q.  Then  the  23  people  so  selected  were  impan- 
eled as  the  February  1946  grand  jury  ? 

A.     That  is  right. 

Q.  And  that  is  the  grand  jury  that  returned  the 
indictment  in  the  case  now  being  heard? 
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A.  That  is  the  grand  jury  for  that  term  in  which 
the  indictment  was  returned. 

Q.  My.  Smith,  is  this  method  that  you  have  de- 
scribed of  selection  of  the  grand  jury  for  the  Febru- 
ary, 1946  term  the  method  that  has  been  generally 
in  use,  or  is  that  a  different  method? 

A.  I  may  say  that  during  the  war,  in  1941  and 
during  the  period  that  the  Army  was  organized,  we 
had  great  difficulty  in  obtaining  jurors  and  we  had 
to  draw  a  great  many  more  to  obtain  sufficient  names 
for  the  panel. 

The  Court:  What  do  you  mean  by  that?  You 
mean  there  were  50  on  that  grand  jury  and  some- 
times you  had  more? 

The  Witness :     Sometimes  we  had  more. 

The  Court:     How  many  more? 

The  Witness:     100,  150. 

The  Court:  That  is  the  practice  in  the  last  five 
years  ? 

The  Witness:     Yes. 

The  Court:     Have  you  ever  had  more  than  150? 

The  Witness:  I  would  have  to  check  that.  I 
would  say  rarely  would  it  go  over  100  or  150  for  the 
grand  jury. 

Q.  (By  Mr.  Margolis) :  In  other  words,  you 
mean  that  you  would  have  to  draw  100  to  150  names 
from  the  ]:>ox  in  order  to  secure  23  or  more  names 
from  whicli  a  grand  jury  could  be  drawn,  the  rest 
being  excused  because  of  the  urgency  of  war  busi- 
ness, is  that  right?  A.     That  is  right. 
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The  Court:  You  mean  you  would  have  to  draw 
100  or  150  names  from  the  master  box,  not  the  box 
in  the  courtroom  ? 

The  Witness:     The  master  box. 

The  Court:  That  is  to  say,  that  would  be  the 
venire  you  would  send  to  the  Marshal? 

The  Witness:  The  writ  of  venire  contained  100 
or  150  names.  [25] 

Q.  (By  Mr.  Margolis)  :  Aside  from  that  varia- 
tion which  took  place  during  the  war,  has  the  prac- 
tice for  a  number  of  years  been,  and  is  it  now,  as 
you  have  described  it  with  regard  to  the  February 
1946  grand  jury? 

A.  Prior — I  can't  tell  you  just  when  that  was 
inaugurated — but  prior  to  a  certain  date,  say  prior 
to  the  war,  the  questionnaires  were  not  used. 

Q.     When  did  the  questionnaires  come  into  use? 

A.     Approximately  1943. 

The  Court:  Did  that  follow  the  Conference  of 
Senior  Circuit  Judges  in  relation  to  the  matter  of 
selecting  jurors'? 

The  Witness :     It  did. 

The  Court:  By  the  way,  while  you  are  on  the 
question  of  questionnaires,  have  you  a  blank  one? 

The  Witness:     I  didn't  bring  them  into  court. 

Mr.  Margolis:  We  are  going  to  ask  for  all  of 
the  questionnaires.  We  are  going  to  offer  all  of  the 
questionnaires  in  evidence,  your  Honor,  because  we 
have  exhibits  based  upon  those  questionnaires. 

The  Court :  I  thought  if  we  had  a  blank  one  now 
it  would  be  useful. 
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Mr.  Margolis :     I  think  it  would  be  useful. 

The  Witness :     I  will  have  one  brought  in. 

The  Court:  We  can  put  it  in  the  record  at  this 
point.  [26] 

Mr.  Margolis:     Very  well,  your  Honor. 

Q.  Since  1943,  and  with  the  variation  as  to  num- 
bers which  you  placed  during  the  war,  has  the  prac- 
tice been,  and  is  it  now,  with  regard  to  selection  of 
grand  juries  the  same  as  it  was  for  the  selection  of 
the  February  1946  grand  jury? 

A.  The  practice  is  the  same.  However,  we  have 
not  stated  here  fully  the  modus  operandi  of  obtain- 
ing the  names. 

The  Court:  I  think  he  is  going  to  get  to  that  in 
a  few  minutes,  aren't  you? 

Mr.  Margolis:  As  a  matter  of  fact,  your  Honor, 
under  my  theory  of  the  matter  I  am  not  concerned 
with  the  matter  of  getting  the  names.  We  are  rely- 
ing entirely  on  a  different  approach.  That  is  a  mat- 
ter of,  shall  we  say,  defense  to  the  motion. 

We  propose  to  offer  statistics  with  regard  to  the 
composition  of  this  grand  jury  which  will  indicate 
that  it  is  not  possible  by  chance  to  have  gotten  the 
type  of  a  jury  if  any  proper  method  were  used.  If 
a  method  designed  to  secure  a  cross  section  of  the 
community  were  used,  it  would  simply  be  impossible 
to  get  the  kind  of  a  panel  that  we  have. 

I  am  prepared  to  argue  the  law  at  the  appropriate 
time.  If  your  Honor  wants  it  now  I  will  proceed 
now. 
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The  Court:  Your  question  was  directed  to  the 
practice  of  securing  grand  jurors  and  I  do  not  know 
that  the  Clerk  answered  it.  [27] 

The  Court :  Confine  your  answer  to  the  question 
of  the  general  practice,  is  the  general  practice  still 
followed  that  as  you  have  outlined  or  does  it  vary 
as  to  the  number  of  names  on  your  venire  or  in  any 
other  particular  ? 

The  Witness:  It  varies  as  to  the  names  on  the 
venire  as  to  the  number  of  names  used  for  the  last 
two  years. 

The  Court:     The  number  of  names? 

The  Witness:     The  number  of  names. 

The  method  that  I  have  described  should  be  sup- 
plemented by  the  fact  that  I  go  into  the  cards  of 
25,000  or  30,000  approximately  and  select  names  at 
random  through  the  alphabet  of  those  jurors  who 
have  not  served  for  the  past  three  or  four  years. 

The  Court:  You  are  getting  now  into  the  gen- 
eral method  of  getting  names.  For  the  moment  I 
would  like  to  have  you  confine  your  answer  to  the 
method  of  selecting  the  grand  jury,  beginning  with 
the  number  on  the  venire  and  going  through  the 
procedure  you  have  just  described. 

The  Witness:  The  method  is  the  same  except 
for  the  number  of  names. 

The  Court:  It  varies  from  time  to  time,  is  that 
correct  ? 

The  Witness :     The  number  of  names  •? 

The  Court :     Yes,  on  the  venire. 

The  Witness :    Yes. 

The  Court:     Very  well.  [28] 


1978  Local  36,  Int'l  F uliermeyi  and 

(Testimony  of  Edmund  L.  Smith.) 

Q.  (By  Mr.  Margolis) :  Aside  from  that,  the 
placing  of  names  in  the  box,  the  manner  of  grant- 
ing excuses,  the  time  when  excuses  are  granted  and 
selection  of  23  names  in  open  court,  the  method  is 
the  same,  is  that  right? 

A.     It  is  the  same ;  that  is  right. 

Q.  When  was  the  panel  of  trial  jurors  selected 
which  will  be  utilized  in  this  case'? 

A.  The  present  panel  was  drawn  from  the  box 
on  January  2nd. 

The  Court:  When  you  say  the  box,  you  mean 
what  we  can  refer  to  as  the  master  box  as  distin- 
guished from  the  jury  box"? 

The  Witness:  The  master  box,  the  box  in  which 
the  jury  commissioner  and  clerk  place  the  names. 

The  Court :  May  we  refer  to  that  throughout  the 
proceedings  as  the  master  box"? 

Mr.  Margolis:     Yes,  your  Honor. 

The  Court:  In  order  that  it  may  be  identified 
and  distinguished  from  the  box  used  in  the  court- 
room. 

Mr.  Margolis:  You  might  call  it  the  master  box 
and  the  courtroom  box,  if  your  Honor  has  no  ob- 
jection. 

The  Court:     Very  well. 

Q.  (By  Mr.  Margolis) :  What  was  that  date 
again?  A.     January  2nd  or  3rd.  [29] 

Q.     1947?  A.     1947. 

Q.  You  mean  the  master  box,  it  was  drawn  from 
the  master  box,  is  that  right? 

A.     Drawn  from  the  master  box;  yes. 
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Q.  When  were  the  names  placed  in  the  master 
box  prior  to  the  date  of  the  drawing  of  the  panel 
from  the  master  box  in  January  of  1947? 

A.     Shortly  prior  thereto. 

Q.  How  many  names  were  placed  in  the  master 
box  at  that  time? 

A.  There  were  637  in  the  box,  as  I  recollect — 
oh,  you  are  talking  about  this  panel — 855. 

Q.  In  other  words,  so  that  we  are  entirely  clear, 
Mr.  Smith,  sometime  shortly  before  January  4th  or 
5th,  1947,  855  names  were  placed  in  the  master  box, 
is  that  right?  A.     That  is  right. 

Q.  Now  were  those  names  placed  in  there  to  be 
used  over  any  specific  period  of  time? 

A.  They  were  placed  in  there  pursuant  to  order 
of  court. 

Q.     Do  you  have  that  order  here? 

A.     I  have  a  certified  copy  of  the  order. 

Q.     May  I  see  it? 

A.     (Producing  document.) 

Mr.  Margolis:  I  will  ask,  your  Honor,  that  this 
certified  copy  of  an  order  dated  January  2,  1947, 
in  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  in  the  matter  of  placing  of  names 
of  citizens  in  jury  box  for  service  as  grand  jurors 
and  trial  jurors  at  Los  Angeles,  California,  in  the 
Central  Divisin  of  the  Southern  District  of  Cali- 
fornia, be  marked  as  Defendant's  Exhibit  A  for  the 
purpose  of  this  motion. 

The  Court:     It  will  be  so  marked. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  A.) 
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Q.  (By  Mr.  Margolis)  :  Mr.  Smith,  has  the 
practice  in  the  past  been  that  you  receive  an  order 
of  the  kind  which  is  in  evidence  as  Defendant's  Ex- 
hibit A  at  definite  intervals  or  simply  from  time  to 
time?  A.     From  time  to  time. 

Q.     Does  it  occur  usually  about  once  a  year? 

A.     In  the  last,  I  would  say,  two  years  it  has. 

Q.     Occurred  once  a  year  A.     Yes. 

The  Court :     What  precipitates  it  ? 

The  Witness:  The  exhaustion  of  the  names  in 
the  box  primarily ;  the  names  remaining  being  under 
300. 

The  Court :  In  other  words,  as  soon  as  the  names 
are  under  300  the  matter  is  called  to  the  attention  of 
the  senior  [31]  judge  w^ho  makes  an  order  identical 
with  this  one  or  similar? 

The  Witness:  Similar;  almost  identical  each 
time. 

Q.  (By  Mr.  Margolis)  :  When  you  receive  that 
order  the  names  remaining  in  the  box  from  the 
group  previously  placed  in  the  box  were  removed 
and  a  new  group  of  850  or  855  names  placed  in 
there? 

A.  Some  of  those  that  were  in  there  will  be 
placed  back. 

Q.     Some  of  those  will  be  placed  back? 

A.    Yes. 

Q.  Plow  do  you  determine  which  ones  are  placed 
back? 

A.  They  usually  are.  If  we  have  questionnaires 
for  them  now,  and  there  would  have  been  question- 
naires for  the  last  two  years. 
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Q.  In  other  words,  since  you  have  been  having 
questionnaires  filled  out  by  each  prospective  juror, 
when  an  order  like  this  has  been  made  you  have,  in 
effect,  kept  in  the  box  the  names  of  the  jurors  who 
had  not  yet  been  drawn  from  the  box  and  in  addi- 
tion added  a  number  of  new  names,  is  that  right? 

A.     That  is  approximately  correct. 

Q.  Well,  I  wonder  if  you  would  state  in  what 
respects,  if  any,  that  that  is  incorrect? 

A.  I  can't  recollect  exactly.  Last  December,  at 
the  time  the  jury  commissioner  and  I  emptied  the 
box,  there  were  [32]  approximately  only  17  names 
left.  I  believe  that  some  of  those  names  went  in, 
but  I  am  not  sure. 

Q.  Do  you  know  how  it  was  determined  which 
names  should  go  in  and  which  should  not? 

A.  We  would  have  the  tickets  and  the  cards  and 
the  questionnaires.  If  there  were  any  of  those  ele- 
ments missing,  the  name  would  not  go  in. 

Q.  Didn't  you  have  a  ticket  and  a  card  and  a 
questionnaire  for  each  person  or  each  name  that 
was  placed  in  the  box  prior  to  the  time  that  it  was 
placed  in  the  box?  A.     There  should  be;  yes. 

The  Court:  Do  you  have  that  blank  question- 
naire there  now? 

The  Witness:     I  do. 

The  Court :  We  will  mark  that  Exhibit  B.  This 
is  what  you  mean  when  you  refer  to  a  question- 
naire ? 

The  Witness :     Yes. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendant's  Exhibit  B.) 
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The  Court :     Have  you  a  form  of  card  also  ? 
The  Witness:    We  have  the  cards  here. 
The  Court:     Is  this  a  form  of  card? 
The  Witness:     Yes. 
The  Court:     Let  me  see  it  a  moment. 

(The  document  referred  to  was  passed  to  the 
Court.)  [33] 

The  Court:  In  other  words,  this  is  an  ordinary 
3x5  card? 

The  Witness :     A  4  x  6  card. 

The  Court :     A  4  x  6  card  ? 

The  Witness:     Yes. 

The  Court:  With  the  name,  the  one  that  I  have 
here,  H.  W.  Amehmg,  manager  of  poultry  products, 
Southern  California,  with  a  lot  of  numbers  that  are 
scratched  out,  two  addresses  that  are  scratched  out, 
and  different  dates  and  names  of  judges,  and  so 
forth.   That  is  what  you  mean  by  the  ''card"? 

The  Witness:     That  is  right. 

The  Court:     What  do  you  mean  by  the  ticket? 

The  Witness:  The  ticket  is  a  little  slip  of  sim- 
ilar paper,  merely  a  strip,  perforated. 

The  Court:  It  is  the  same  kind  of  a  ticket  that 
the  clerk  has  the  names  of  the  jury  in  the  jury  box 
in  tlie  courtroom? 

The  Witness :     That  is  right. 

The  Court :  That  is  a  ticket  about  three-quarters 
of  an  inch  wide  by  three  inches  long? 

The  Witness:     That  is  right. 

The  Court:     What  does  that  have  on  it? 

The  Witness :     Just  the  name. 
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The  Couit :  So  that  when  you  refer  in  your  testi- 
mony to  a  questionnaire  you  refer  to  Exhibit  B,  and 
when  you  refer  to  [34]  Exhibit  B,  and  when  you 
refer  to  a  card  you  refer  to  the  4x6  cards  that  you 
have  mentioned,  and  by  the  ticket  you  refer  to  the 
ticket  you  have  just  described  f 

The  Witness:    Yes. 

The  Court :  Let  us  go  back  to  the  question  coun- 
sel asked.  You  said  that  when  any  one  of  the  three 
of  those  were  missing,  that  the  name  did  not  go  back 
in  the  box,  is  that  right? 

The  Witness:     That  is  right. 

The  Court :  That  is,  if  the  questionnaire  is  miss- 
ing? 

The  Witness:     If  the  questionnaire  is  missing. 

The  Court:     How  might  it  be  missing? 

The  Witness:  Misplaced.  Prior  to  the  time  of 
the  jury  commissioner  and  the  clerk  getting  together 
to  place  the  names  in  the  box,  the  questionnaires, 
the  cards  and  the  tickets  are  all  checked  and  those 
that  are  not  checked  are  not  placed  in  the  box. 

The  Court:  What  do  you  mean  by  checked? 
Checked  against  what? 

The  Witness :  The  cards  typed  and  checked  with 
the  questionnaires,  the  tickets  typed  and  checked 
with  the  cards. 

The  Court :     That  is  as  to  the  name  and  address  ? 

The  Witness:     Yes. 

The  Court :  All  you  have  on  the  card  is  the  name, 
address,  occupation — do  you  have  that  in  each  in- 
stance ? 
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The  Witness:  No,  I  notice  on  this  old  card  it 
has  one  [35]  of  those  on,  but  that  has  not  been  done 
by  me. 

The  Court:     That  was  a  prior  jury  clerk? 

The   Witness:     A   prior   clerk. 

The  Court:  The  card  now  merely  has  the  name 
and  address  on  it,  is  that  correct? 

The  Witness:  Practically  all  the  cards  contain 
merely  the  name  and  address  and  zone  number. 

The  Court:     And  zone  number? 

The  Witness:     Yes. 

The  Court:  So  you  check  those  before  you  put 
the  names  in? 

The  Witness:     That  is  right. 

The  Court :  And  the  Exhibit  B  might  be  missing 
because  it  was  misplaced? 

The  Witness :     Misplaced. 

The  Court :  The  card  might  be  for  the  same  rea- 
son ? 

The  Witness:     Same  reason. 

The  Court:  What  about  if  somebody  died,  do 
you  leave  their  names  in  there? 

The  Witness:  If  we  know  if  it  is  called  to  my 
attention  that  name  is  taken  out. 

The  Court :  Do  you  check  against  the  death  rec- 
ords ? 

The  Witness:  No.  That  is  one  of  the  purposes 
of  sending  out  the  questionnaires.  When  we  get  a 
return  from  a  dead  prospective  juror  we  take  his 
name  out.  [36] 
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The  Court:  In  other  words,  the  only  time  that 
you  ascertain  whether  or  not  a  name  has  been  on 
the  questionnaire  and  on  the  card  or  in  the  box 
or  in  any  one  of  the  places  of  the  three,  is  when 
there  is  a  return  from  some  message  that  you  have 
sent  him  either  to  appear,  to  answer  a  questionnaire 
or  to  do  jury  duty  ? 

The  Witness:  Yes,  or  others  if  we  have  been 
informed  from  any  source  that  a  person  is  deceased 
or  is  moved  out  of  the  district. 

The  Court:  Then  in  summary,  your  answer  is 
that  unless  you  have  been  notified  that  the  person 
whose  name  was  in  the  box  is  dead,  has  moved  out 
of  the  district,  or  you  have  misplaced  either  the 
questionnaire  or  the  card  or  the  ticket,  the  name 
goes  back? 

The  Witness:     Usually. 

The  Court :  Well,  is  there  any  element  of  chance 
in  putting  the  name  back?  You  say  ""usually." 
What  other  reason  is  there? 

The  Witness:  Sometimes  they  haven't  been 
placed  back. 

The  Court:  Why  is  that?  That  is  what  counsel 
wants  to  know  and  that  is  what  I  would- like  to 
know.  Is  it  for  any  particular  reason,  or  what  rea- 
son is  it? 

The  Witness:  The  reasons  that  I  have  men- 
tioned. I  believe  in  most  cases  the  names  are  placed 
back.  The  questionnaires  and  cards  are  checked 
with  the  names  in  the  box  so  [37]  there  will  be  no 
duplication  of  names,  and  sometimes  a  new  card  is 
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made  up  from  a  new  list  furnished  by  the  jury  com- 
missioner, and  we  find  that  we  ah^eady  have  a  card 
for  that  juror.  All  of  the  cards  are  checked,  all  the 
new  cards  are  checked,  with  the  names  then  in  the 
box  and  those  for  which  we  already  have  cards  and 
who  have  served  in  the  past,  or  in  what  is  called 
the  available  box. 

The  Court:  Who  puts  these  names  back  in  the 
box,  do  you  or  the  jury  commissioner,  or  both  of 
you? 

The  Witness:     Both  of  us. 

The  Court:     Together? 

The  Witness :     Whatever  names  go  in  the  box. 

The  Court:  I  mean,  from  those  that  were  taken 
out,  is  that  your  choice  or  his  choice  ? 

The  Witness:  Both.  He  puts  in  one  and  I  put 
in  one.  Each  of  us  alternately  place  a  name  in  the 
box. 

The  Court:  All,  however,  from  this  card  in- 
dex? 

The  Witness:  From  the  card  index  compiled 
first  from  the  questionnaires  and  then  from  the 
cards. 

The  Court:  And  the  names  are  secured  how"? 
By  you  and  by  the  commissioner?  I  mean  who  se- 
cures the  names? 

The  Witness :     In  the  first  instance  ? 

The  Court:     Yes. 

The  Witness :  The  jury  commissioner  primarily 
has  furnished  the  bulk  of  the  list.   I  have  obtained 
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from  time  to  [38]  time,  you  might  call  them  minor 

lists  in  comparison  with  the  percentage  of  names 

obtained. 

The  Court:  Very  well.  Excuse  the  interruption, 
counsel. 

Mr.  Margolis:     It  is  very  helpful,  your  Honor. 

Q.  Now  from  this  group  of  names  which  were 
placed  in  the  master  box  in  1947,  when  was  the  first 
drawing  made  and  for  what  purpose? 

A.  On  January  3rd  tvv'o  separate  venires  of  petit 
jurors  were  drawn  at  that  time,  and  the  grand  jury 
panel. 

Q.     All  three  on  the  same  day? 

A.     The  same  day. 

Q.     Which  was  drawm  first,  if  you  recall? 

A.  I  couldn't  say.  I  believe  they  were  drawn  in 
order  of  the  return  date  on  the  venire. 

The  Court :     Which  was  the  earliest  return  date  ? 

The  Witness:  The  earliest  return  date  was  the 
one  of  the  petit  jurors  of  200. 

Q.  (By  Mr.  Margolis)  :  That  was  the  petit  jury 
that  was  impaneled  on  February  3,  1947,  is  that 
right? 

A.  That  is  right.  The  next  one  drawn  would  be 
the  50  jurors  returnable  on  the  following  Wednes- 
day. 

Q.     Anyway,  a  few  days  after  February  3,  1947? 

The  Court :     That  would  be  the  12th. 

The  Witness :     The  first  Wednesday  of  February. 

The  Court:  The  first  Wednesday  would  be  Feb- 
ruary 5th. 

The  Witness:     I  believe  that  was  the  date. 
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The  Court :  February  5th  is  when  the  grand  jury 
was  returned? 

The  Witness:     Yes. 

The  Court:  When  was  the  first  trial  jury  re- 
turned ? 

The  Witness:  The  first  trial  jury  of  200  was 
Monday. 

The  Court:     This  is  the  third? 

The  Witness:     Yes. 

The  Court:     And  the  next? 

The  Witness :  The  next  trial  jur}^  was,  I  believe, 
the  term  of  February  17th  and  that  was  drawn  next. 

The  Court :     That  was  yesterday  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Margolis)  :  That  is  the  panel  from 
which  the  prospective  jurors  to  try  this  case  will 
come,  the  panel  on  February  17th,  is  that  right? 

A.  Well,  with  this  qualification  that  there  have 
been  since  drawn  out  250  more  returnable  names 
next  Monday,  and  of  course  if  this  case  should  not 
proceed  to  jury  trial  until  the  following  March  10th 
it  may  be  possible  that  there  would  be  jurors  from 
that  venire. 

Q.  If  the  jury  is  selected  prior  to  March  lOtb 
then  it  will  come  from  the  panel  which  was  impan- 
eled on  February  17th,  if  all  or  part  of  the  jury  is 
selected  after  March  10th  it  is  [40]  possible  that 
some  of  the  jurors  will  come  from  that  later  panel? 

A.     That  is  right. 

The  Court:  Will  all  the  jurors  come  from  the 
panel  of  the  17th  or  will  any  of  them  come  from  the 
panel  of  February  3rd  ?  What  do  you  do  with  those 
jurors? 


Allied  Workers,  et  at.  vs.  U.S.A.  1989 

(Testimony  of  Edmund  L.  Smith.) 

The  Witness:  The  only  jurors  that  have  been 
working  up  to  the  17th,  and  the  jurors  who  were 
qualified  yesterday,  were  informed  I  believe  in  court 
to  return  for  this  trial,  at  least  some  of  them. 

The  Court:     Today? 

The  Witness:     Today. 

The  Court:  Let  me  get  this  straight  now.  You 
got  200  names  on  February  3,  is  that  correct? 

The  Witness:     Yes. 

The  Court:  From  that  list  of  200  names,  how 
many  jurors  were  selected? 

The  Witness:  As  I  recollect  there  were  some- 
thing approximating  70. 

The  Court:  From  the  200  of  yesterday  how 
many  were  selected? 

The  Witness:  I  don't  know.  There  were  ap- 
l)roximately  70  present  in  the  courtroom,  as  my 
deputies  inform  me. 

The  Court:  That  would  indicate  from  your  cus- 
tom that  the  remainder  had  been  excused?  [41] 

The  Witness :  Or  no  return,  deceased,  moved  out 
of  the  district  or  hadn't  received  the  summons. 

The  Court :  So  that  now  there  is  available  in  this 
division  and  district  for  trial  of  either  civil  or 
criminal  eases  a  total  panel  of  approximately  150 
who  have  been  sworn  and  not  excused? 

The  Witness :     I  would  say  between  100  and  150. 

The  Court:  Now  I  first  excused  this  panel  until 
next  Tuesday.  I  later  revoked  that  order  and  an- 
nounced that  the  Clerk  would  call  a  jury  when  noti- 
fied. Now  who  does  he  call,  who  does  he  get,  the 
February  3rd  batch  or  the  February  17th  batch? 
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The  Witness :     Whatever  it  in  it. 

The  Court:     Or  both? 

The  Witness :     Maybe  both. 

The  Court:  What  do  you  mean,  maybe  both? 
Are  they  all  just  put  in  a  batch  there  together  and 
then  called,  is  that  what  has  happened? 

The  Witness:  There  are  two  boxes  and  the 
names  in  the  first  instance  are  placed  only  in  the 
one  box. 

Mr.  Margolis:  May  I  interrupt?  The  witness 
doesn  't  speak  very  loudly.  May  I  have  the  first  part 
of  th^  answer  read? 

The  Court :  He  said  there  are  two  boxes  and  the 
names  are  placed  in  the  first  instance  all  in  one  box. 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Margolis)  :  What  do  you  mean  by 
there  are  two  boxes?  What  boxes  are  you  referring 
to,  two  courtroom  boxes  as  distinguished  from  the 
master  box  which  we  have  been  talking  about? 

A.  No,  we  are  not  considering  the  master  box  at 
all  there.  This  is  after  the  jury  is  impaneled  and 
those  jurors  who  are  subject  to  report  at  the  direc- 
tion of  the  court. 

The  Court :     There  is  still  a  third  box  then. 

The  Witness :  If  you  are  talking  about  the  third 
box  in  the  courtroom,  but  we  are  not  talking  about 
the  courtroom  box,  nor  are  we  talkng  about  the 
master  box,  we  are  talking  about 

The  Court :     Another  box  ? 

The  Winess:  Two  other  boxes  which  the  deputy 
clerk,  acting  as — call  him  a  calendar  clerk — when  a 
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judge  orders  a  panel,  whatever  number  he  orders, 

the  names  are  drawn  out  of  the  first  box. 

The  Court:  Are  they  in  that  box  on  what  we 
have  described  as  tickets'? 

The  Witness:     Tickets. 

The  Court:  Then  the  procedure,  if  I  may  sum- 
marize, is  that  on  the  February  3rd  jury,  after  the 
excuses  were  done  and  the  jurors,  the  70  are  se- 
lected, their  names  are  put  on  strips  or  tickets  and 
those  tickets  are  put  in  a  box  which  is  kept  by  your 
calendar  clerk?  [43] 

The  Witness:     That  is  right. 

The  Court:  On  February  17th  they  are  put  in 
another  box,  is  that  right? 

The  Witness :     They  are  put  in  the  same  box. 

The  Court:     They  are  put  in  the  same  box? 

The  Witness:     Yes. 

The  Court:  Then  if  I  want  a  jury  to  start  this 
case  tomorrow  and  instruct  the  Clerk  to  call  a  jury 
panel,  your  calendar  clerk  reaches  in  that  box  and 
by  lot  takes  out  a  ticket  and  calls  that  person  on  the 
X^hone  and  tells  him  to  be  here  at  9:45  tomorrow, 
is  that  the  procedure  ? 

The  Witness :  Summons  him  by  phone  or  other- 
wise. 

The  Court:  Well,  naturally.  Now  what  is  that 
other  box? 

The  Witness:  As  the  names  of  the  jurors  are 
used  and  they  come  back  from  the  trial  of  a  case, 
they  are  placed  in  the  second  box,  and  as  the  names 
are  drawn  out  and  used  from  the  first  box  ultimately 
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all  of  the  names  will  be  in  the  second  box.   In  other 
words,  you  are  using  the  names  of  all  those  who 
have  not  served  recently. 

The  Court:  All  right.  Now  you  have  another 
jury  of  250  coming  in,  or  a  venire  rather,  when? 

The  Witness:     March  10th. 

The  Court:  Now  when  you  select  those  who  are 
not  excused  and  are  qualified  and  sworn,  those 
names  go  in  that  calendar  clerk's  No.  1  box,  is  that 
right?  [44] 

The  Witness:     That  is  right. 

The  Court:  Along  with  whatever  names  re- 
main in  it? 

The  Witness:     That  is  right. 

The  Court:  So  that  if  after  March  1st  I  should 
try  this  case,  or  some  other  case,  and  call  on  the 
Clerk  to  get  a  jury,  the  calendar  clerk  reaches  in 
and  by  lot  picks  the  tickets  out  and  summons  them 
and  instructs  them  to  be  there  the  next  day? 

The  Witness:     That  is  right. 

The  Court:  Then  when  the  No.  1  calendar  clerk's 
box  is  empty,  you  start  all  over  again  and  take  them 
out  of  that  box? 

The  Witness:  That  is  right.  That  is  one  of  the 
reasons  for  calling  this  jury  that  was  impaneled 
yesterday  to  report  today,  because  the  first  box  had 
been  emptied. 

The  Court :     It  was  already  empty  ? 

The  Witness:     Yes. 

The  Court:  Then  the  statement  that  you  made 
a  while  ago  I  misunderstood.   I  understood  that  if, 
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as  and  when  this  case  goes  to  trial  and  the  Clerk  is 
instructed  to  call  a  panel  of  jurors  he  will  select 
it  from  whatever  jurors  have  been  impaneled  since 
the  beginning  of  the  February  term? 
The  Witness:     That  is  right. 
The  Court:     And  unused,  that  is,  who  have  not 
tried  a  case? 

The  Witness:     That  is  right. 
The  Court :     Very  well.  [45] 
Q.     (By  Mr.  Margolis) :     Mr.  Smith,  with  regard 
to  excuses  for  prospective  trial  jurors,  are  all  of 
those  excuses  granted  or  denied,  passed  on,  in  other 
words,  by  the  senior  judge  and  by  no  one  else? 
A.     Or  some  other  judge  acting  in  his  stead. 
The  Court:     That  is,  if  the  senior  judge  is  not 
available  ? 

The  Witness:  Yes;  out  of  the  division  or  dis- 
trict. 

Q.  (By  Mr.  Margolis)  :  But  it  is  a  function 
which  is  performed  by  whatever  judge  is  acting  as 
senior  judge?  A.     That  is  right. 

Q.     And  by  no  one  else,  is  that  right? 
A.     By  no  one  else. 

The  Court :     That  is  to  say,  neither  the  clerk  nor 
the  commissioner  pass  upon  the  excuses? 
The  Witness:     No. 

Q.     (By   Mr.    Margolis) :     With    regard    to    the 

February  1946  grand  jury,  what  records   do   you 

have  at  the  present  time?    Do  you  have  both  the 

cards  and  the  questionnaires  or  just  the  cards? 

A.     Of  the  questionnaires  I  have  only  been  able 
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to  find  the  questionnaires  for  the  23  impaneled.    I 
haven 't  been  able  to  find  any  of  the  others  who  were 
excused  or  not  impaneled.  [46] 

Q.  You  do  have  the  cards  for  the  entire  grand 
jury  for  which  the  February  1946  grand  jury  was 
selected,  is  that  correct?  A.     Yes. 

Q.     And  you  have  handed  me  those  cards'? 

A.     That  is  right. 

Q.  These  are  the  same  cards  that  you  turned 
over  to  people  from  my  office,  from  the  office  of 
counsel  representing  the  defendants,  and  from 
which  they  obtained  information,  is  that  right? 

A.     That  is  correct. 

Mr.  Margolis:  I  don't  know,  your  Honor,  ex- 
actly what  procedure  we  should  follow  with  regard 
to  introducing  these  cards  and  questionnaires  in  evi- 
dence. I  might  state  at  this  point,  so  that  we  can 
determine  the  best  procedure  to  be  followed,  what 

we  intend  to  do. 

*     *     * 

I  therefore  offer  these  cards  in  evidence,  but  we 
certainly  have  no  objection  to  their  being  withdrawn 
if  needed  for  other  purposes. 

The  Court:  All  right.  They  will  be  received  in 
evidence  and  marked  as  Defendants'  Exhibit  C. 

(The  document  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibit  C.) 

Mr.  Margolis:  We  sugest  that  each  card  should 
be  marked.  However,  if  the  cards  and  questionnaires 
are  all  marked  we  will  have  a  lot  of  marking.  It 
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seems  to  me  that  if  they  are  bound  together  that 

way  they  might  be  reasonably  safe. 

The  Court:  They  will  be  marked  as  Exhibit  C 
and  they  will  be  separately  referred, to,  I  suppose, 
by  name.  In  other  words,  they  will  be  C-Amelung  or 
C-somebody  else,  whatever  the  name  might  be  so 
far  as  the  cards  are  concerned. 

Mr.  Margolis:     Very  well. 

Q.  You  do  have,  Mr.  Smith,  the  questionnaires 
for  the  grand  jurors  who  were  actually  selected 
as  grand  jurors  and  who  served  as  grand  jurors 
for  the  Febuary  1946  term? 

A.     Yes.  I  believe  that  I  gave  you  the  23. 

Q.  Yes.  You  do  not  have  them  in  court  at  the 
present  time,  is  that  right? 

A.     I  do  not  have  them  here  at  present. 

Mr.  Margolis :  I  will  ask  your  Honor  that  a  num- 
ber be  reserved  for  those  questiomiaires. 

The  Court:  Are  they  in  one  package?  Can  Mr. 
Hocke  get  them? 

The  AVitness:     Yes.  They  are  on  my  desk. 

The  Court:     Defendants'  Exhibit  D 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibit  D.) 

Mr.  Margolis:  I  am  going  to  inquire  with  re- 
gard to  all  the  questionnaires. 

The  Court :  All  of  the  questionnaires  for  the  25,- 
000  names  ? 

Mr.  Margolis:  No,  for  all  of  the  questionnaires 
for  the  September  1946  panels  which  were  made 
available  to  us,  and  all  of  the  questionnaires  of  the 
850  persons  who  were  placed  in  the  box. 
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The  Court :  This  might  be  an  appropriate  place 
in  the  proceedings  to  find  out  about  this  question- 
naire. Do  you  mind  the  interruption? 

Mr.  Margolis:     No.  your  Honor. 

The  Court :  By  your  affidavit  you  said  there  was 
something  like  25,000  or  30,000  names.  "At  the 
present  time  there  are  files  in  my  office  containing 
approximately  25,000  or  30,000  names  of  persons 
for  jury  service  in  this  district."  Do  you  have  ques- 
tionnaires for  each  of  those? 

The  Witness:     No,  sir. 

The  Court:  How  many  do  you  have  question- 
naires for?  [49] 

The  Witness:     That  I  don't  know. 

The  Court :  How  do  you  determine  when  to  send 
a  questionnaire  or  whether  or  not  you  do  have  a 
questionnaire  ? 

The  Witness:  Each  time  that  names  are  ob- 
tained by  me  from  this  reserve  of  25,000  or  30,000 
names  I  select  all  the  names  at  random  through  the 
alphabet  of  those  who  have  not  served  during  the 
past  three  to  five  years,  and  questionnaires  are 
mailed  to  those. 

The  Court:  So  that  no  questionnaire  goes  to  a 
person  until  his  name  is  or  has  been  actually  selec- 
ted to  go  on  the  venire  ? 

The  Witness:     No,  that  is  not  so. 

*     *     * 

Q.  (By  Mr.  Margolis):  The  25,000  or  30,000 
cards  that  you  refer  to,  are  those  cards  of  persons 
who  at  some  time  or  other  in  the  past  have  served 
as  jurors  or  grand  jurors? 
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A.  Both  served,  may  have  served  or  may  have 
been  excused  or  may  have  not  served  at  all. 

Q.  But  whose  names  were  in  the  master  box, 
or  were  selected  for  placing  in  the  master  box,  at 
some  time  in  the  past,  is  that  right? 

A.  Lists  were  made  up  and  the  cards  typed  for 
future  [50]  use,  or  they  have  been  used. 

Q.  And  when  you  selected  the  855  names  to  go 
into  the  box,  as  you  have  testified  here,  1947,  those 
25,000  or  30,000  cards  was  only  one  of  the  sources 
that  you  used  for  obtaining  names,  is  that  right? 

A.  Yes.  And,  as  I  recollect,  on  that  panel  there 
were  very  few  of  those  used. 

Q.  In  other  words,  you  go  to  a  number  of 
sources,  and  one  of  the  sources  that  you  go  to  for 
obtaining  persons  whose  names  should  go  into  the 
master  box  is  these  25,000  or  30,000  cards  of  jurors 
who  have  previously  been  selected  and  placed  in 
lists? 

The  Witness:     That  is  correct. 
The   Court:     Of  prospective   jurors? 
Mr.     Margolis:     Prospective    jurors    previously 
selected. 

The  Court:  I  understood  some  of  them  were 
jurors,  some  of  them  had  never  served,  and  so  forth. 

Now  getting  back  to  this  questionnaire,  when  do 
you  decide  to  send  the  names  in  the  box  a  question- 
naire ? 

The  Witness:  For  instance,  I  am  having  one  of 
the  clerks  prepare  and  mail  questionnaires  to,  as  I 
recall  now,  1000  names  in  the  box  in  addition  to  any 
lists  that  I  may  have  from  the  commissioner. 
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Mr.  Margolis:     May  I  interrupt  you? 

Q.  When  you  say  names  in  the  box,  I  wonder 
if  you  would  [51]  in  each  case  be  specific  as  to 
which  box  you  refer  to.  You  don't  mean  names  in 
the  master  box,  they  don't  go  into  the  master  box 
until  you  get  a  questionnaire. 

A.     That  is  correct. 

The  Court:     This  is  a  reserve  box. 

The  Witness:  I  mean  the  cards,  I  mean  from 
the  index  cards.  I  shouldn't  have  said  box. 

The  Court:     Isn't  it  a  box? 

The  Witness:     These  cards  are  filed  in  drawers. 

Mr.  Margolis:     I  am  sorry  I  interrupt  you. 

The  Witness:  During  the  year  1945,  I  believe, 
or  1944  perhaps,  we  mailed  out  between  5000  and 
6000  questionnaires  to  prospective  jurors  and  ob- 
tained about  1800  returns,  and  later  questionnaires 
were  mailed  out,  perhaps  between 

The  Court:  Let's  find  out  when  you  send  ques- 
tionnaires to  those  people  whose  names  are  in  that 
drawer. 

The  Witness:  I  am  sending  them  to  them  ap- 
proximately all  the  time,  whenever  I  can  spare  the 
clerical  help  to  get  them  out. 

The  Court:  Regardless  of  whether  the  name 
has  been  taken  by  you  to  drop  into  your  master 
box? 

The  Witness:     Yes. 

The  Court:  In  other  words,  it  is  a  continuing 
process,  if  I  may  make  the  suggestion,  a  continuing 
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process  by  which  you  are  endeavoring  to  secure  a 
questionnaire  on  file  for  [52]  every  name  that  is  in 
your  drawer? 

The  Witness:     That  is  right. 

The  Court:  So  that  when  you  decide  to  select 
it  3^ou  have  both  the  card  and  the  questionnaire? 

The  Witness:  Well,  we  will  have  a  card  and  a 
questionnaire  and  then  we  will  make  up  the  tickets 
therefrom. 

The  Court :  We  will  get  to  the  tickets  later.  The 
reason  you  do  not  now  have  questionnaire  for  all 
of  your  25,000  or  30,000  names  in  the  box  is  due  to 
lack  of  clerical  help  ? 

The  Witness:     That  is  right. 

The  Court:  But  ever}^  name  which  has  been 
taken  by  you  or  has  been  put  in  the  master  box 
has  first  had  a  questionnaire  sent  to  them  and  re- 
ceived by  you? 

The  Witness:     In  the  last  two  years. 

The  Court :     In  the  last  two  years  ? 

The  Witness:     Yes. 

The  Court:  All  right.  And  that  questionnaire  is 
Exhibit  B? 

The  Witness:     That  is  correct. 

The  Court:  Is  there  anything  on  the  names  in 
those  boxes  to  indicate  the  race,  color,  religion  or 
previous  condition  of  servitude. 

The  Witness:     Nothing. 

The  Court:  Is  there  anything  on  the  names  in 
the  box  which  indicates  their  occupation?  [52] 
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The  Witness:  Not  on  the  cards.  On  the  ques- 
tionnaires some  of  them  have  occupations. 

The  Court:  Is  there  anything  that  indicates 
their  religion? 

The  Witness:  Nothing,  unless,  as  I  recollect, 
some  claim  of  exemption  by  a  juror  on  the  ground 
of  a  minister  or  Christian  Science  practioner.  That 
would  be  the  only  instance. 

The  Court:  But  there  is  no  space  or  form  pro- 
vided for  it  and  no  systematic  effort  made  to  as- 
certain or  disclose  any  of  the  things  that  I  have 
indicated  ? 

The  Witness :     Nothing. 

The  Court :  By  the  way,  while  we  are  on  the  sub- 
ject, the  charge  is  made,  I  think,  that  negroes  were 
excluded  from  the  February  1946  grand  jury. 

The  Witness:     That  is  not  true. 

The  Court :  Can  you  tell  from  the  cards  whether 
they  are  Negroes  or  anything  concerning  their  race 
or  color  f 

The  Witness:     No. 

The  Court:  How  do  you  know  that  that  is  not 
true  ? 

The  Witness:     They  were  drawn  from  there. 

The  Court:     Did  you  see  Negroes  on  the  jury? 

The  Witness:     I  have  seen  them  in  the  court- 
room. 
.    The  Court:     During  that  1946  grand  jury? 

The  Witness:  I  won't  say  on  the  grand  jury, 
but  on  the  petit  juries.  A  lot  of  them  were  excused. 
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The  Court:  By  the  way,  I  think  we  can  take 
notice — Mr.  Calverley,  you  handled  the  1946  grand 
jury? 

Mr.  Calverley:     I  did,  your  Honor. 

The  Court:  Do  you  wish  him  to  be  sworn  or 
can  we  accept  his  statement? 

Mr.  Margolis:     No,  he  need  not  be  sworn. 

Mr.  Calverley:  Your  Honor,  my  recollection  is 
that  when  this  grand  jury  was  impaneled  in  Judge 
McCormick's  courtroom,  there  was  one  Negro  who 
was  called  and  stepjied  forward  and  asked  to  be  ex- 
cused, and  the  judge  excused  him. 

The  Court:  There  were  Negroes  on  one  grand 
jury  that  reported  to  me  last  year. 

Mr.  Calverley:  On  the  September  1946  grand 
jury  there  was  one  Negro  who  served  throughout 
the  term. 

As  to  the  grand  juries  prior  to  that  time,  the 
one  prior  to  February  1946,  there  were  no  Negro 
on  that  one,  as  I  recall.  However,  prior  to  that  time 
I  wasn't  here  and  I  don't  recall  and  my  statement 
would  have  to  be  made  on  information  that  there 
were  a  number  of  Negroes  on  the  grand  juries. 

The  Court:  I  think  I  can  take  judicial  notice 
and  state  for  the  record  that  the  trial  jury  in  the 
September  1946  term — I  handled  the  criminal  calen- 
dar— I  know  that  in  one  case  I  had  two  Negroes  sit- 
ting in  the  twelve  in  the  box  of  twelve.  How  many 
there  were,  I  do  not  know,  they  were  going  and 
coming,  but  there  were  Negroes.  [55] 
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Mr.  Margolis:  I  want  to  say,  because  of  the 
shortness  of  time  we  didn't  make  a  study  on  that 
question. 

The  Court:  The  point  was  made  in  your  affi- 
davit. 

Mr.  Margolis:  We  had  intended — if  I  may  state 
what  happened — we  thought  at  the  time  that  the 
afBdavit  was  filed  that  we  would  deal  with  some- 
thing like  200  or  300  questiomiaires.  We  found  out 
later  on  that  we  would  have  to  deal  with  something 
like  1000  or  1200  questionnaires,  and  we  had  to  limit 
our  study. 

Now  the  preliminary  examination  upon  which 
the  affidavit  was  based  indicated  to  me — I  am  fairly 
familiar  with  the  location  of  Negroes  in  Los  An- 
geles— that  there  was  a  disparity  of  selections  from 
the  heavily  populated  Negro  districts  in  Los  An- 
geles, and  that  was  what  my  affidavit  was  based  on. 

The  Court:     Do  you  expect  to  make  that  point? 

Mr.  Margolis:  We  are  satisfied,  your  Honor, 
that  the  showing  that  we  will  make  with  regard  to 
occui)ation  will  be  sufficient.  We  are  going  to  rely 
upon  that. 

The  Court:  You  do  not  intend  to  rely  on  the 
asserted  proposition  that  there  was  discrimination 
on  account  of  race  against  members  of  the  African 
race? 

Mr.  Margolis:  That  is  right,  because  of  the 
time  element  we  haven't  had  time  to  gather  the 
evidence. 

The  Court:  Your  answer  to  my  question  is  in 
the  affirmative? 
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Mr.  Margolis:     No,  we  do  not  intend  to. 

The  Court :     You  do  not  intend  to  rely  upon  that  ? 

Mr.  Margolis:     That  is  right. 

hTe   Court:     Very  well. 

Mr.  Margolis:     We  do  intend  to  rely 

The  Court:  However,  it  is  a  matter  of  appro- 
priate inquiry,  is  it  not? 

Mr.  Margolis:  I  should  think  so,  your  Honor. 
I  think  that  the  Appellate  Courts  have  indicated 
that  it  is  the  duty  of  the  court  on  its  own  motion, 
if  necessary,  to  make  that  kind  of  inquiry  and  I 
am  of  course  not  objecting. 

The  Court:  It  never  occured  to  me  to  make  the 
inquiry  because  I  have  heard  no  discrimination 
against  Negroes,  due  to  the  fact  they  have  actually 
sat  in  the  trial  of  cases  and  grand  juries  reporting 
to  me  as  a  judge,  from  which  fact  I  now  take  judi- 
cial notice  for  the  record. 

Mr.  Margolis:  I  might  state,  as  far  as  the  law^ 
is  concerned,  the  case  of  Smith  v.  Texas,  in  that 
case  there  were  Negroes  both  on  the  panel  and  on 
the  grand  jury  but  it  was  nevertheless  held  to  be 
discrimination,  that  the  mere  presence  of  Negroes 
doesn't  satisfy  the  test. 

The  Court:  The  test  in  that  case,  however,  was 
different  than  in  the  other  cases.  The  test  in  the 
Smith  V.  Texas  case  was  whether  or  not  equal  pro- 
tection of  the  law  had  been  denied  under  the  Four- 
teenth Amendment.  No  such  test  is  applied  [57]  by 
the  court  in  the  Thiel  case  or  the  Ballard  case  or  in 
the  Glasser  case,  and  none  is  indicated.  That  is  one 
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of  the  reasons  why  I  indicated  at  the  commencement 

of  this  proceeding  that  the  law  lacks  some  clarity. 

Mr.  Margolis:  I  think,  your  Honor,  that  while 
the  Thiel  case  was  not  based  upon  equal  protection 
of  the  law,  because  it  does  not  have  to  be,  I  think 
that  discrimination  with  regard  to  occupation  is 
equally  a  point  as  discrimination  with  regard  to 
race,  as  far  as  the  Constitution  is  concerned. 

The  Court:  The  Court  said  in  the  Thiel  case 
that  there  wasn't  any  constitutional  violations,  no 
unconstitutional  discrimination.  There  are  in  the 
Griasser  case  or  in  the  Ballard  case. 

Mr.  Margolis:  I  think,  your  Honor,  they  said 
their  decision  was  not  based  upon  constitutional 
grounds,  and  I  think  that  the  difference  between 
the  Thiel  case  and  the  Smith  case  is  that  in  order 
to  rely  upon  constitutional  grounds  the  person 
claiming  the  denial  of  his  rights  must  be  one  of 
the  class  discriminated  against,  whereas  where  it 
is  merely  a  question  of  the  administrative,  super- 
visory functions  of  the  Appellate  Court,  then  the 
person  raising  the  charge  of  the  improper  selection 
of  the  jury  or  grand  jury  need  not  be  within  the 
class  discriminated  against. 

The  Court :  Well,  maybe  you  can  straighten  me 
out  on  it,  but  it  seems  to  me  a  little  bit  confusing 
because  in  the  Thiel  [58]  case  they  did  not  base  it 
upon  any  violation  of  any  rule,  violation  of  any 
statute,  the  denial  of  any  constitutional  rights  at 
•all,  but  merely  upon  their  power  to  supervise  the 
administration  of  justice  by  the  lower  courts,  and 
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laid  down  no  standard  except  the  single  one  that  I 
have  indicated,  that  there  was  a  discrimination  of 
a  class  in  their  exclusion. 

Mr.  Margolis:  In  the  Thiel  case  we  are  dealing 
with  a  constitutional  point — I  mean  with  an  ad- 
ministrative point — and  therefore  injury  to  the 
individual  was  not  material.  The  Court  was  con- 
cerned entirely  there  with  whether  or  not  the 
method  of  selection  of  the  juiy  was  a  proper 
method. 

The  Court:  I  don't  know.  Proper  by  what 
method  ?  Denial  of  due  process  ? 

Mr.  Margolis:     From  an  administrative  process. 

The  Court:  If  they  had  said  it  was  a  denial  of 
due  process,  then  I  would  have  had  a  myriad  of 
decisions  to  which  I  could  have  recourse  and  as- 
certain what  is  meant  by  due  process. 

Mr.  Margolis :  If  I  may  make  this  point,  let 's  as- 
sume that  we  have  a  white  defendant.  As  to  him  a 
jury  from  which  Negroes  are  discriminated  against, 
or  where  there  are  no  Negroes,  does  not  constitute  a 
violation  of  constitutional  rights  because  he  is  not 
within  the  class  discriminated  against.  But  as  to  a 
Negro,  the  absence  of  a  Negro  on  the  jury  will  go 
to  the  constitutional  rights  involved.  So  the  absence 
of  particular  classes  or  types  of  persons  may  be  [59] 
either  a  constitutional  or  an  administrative  viola- 
tion, according  to  whether  the  person,  the  defend- 
ant in  the  case  or  the  plaintiff  in  the  case,  is  one  of 
the  class  or  group  being  discriminated  against. 
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In  other  words,  even  the  absence  of  Negroes  from 
juries  is  not  always  a  constitutional  point.  It  only 
becomes  a  constitutional  point  when  a  Negro  is 
involved.  Similarly,  the  absence  of  certain  economic 
groups  from  the  jury  may  be  either  a  constitutional 
point  or  a  simple  administrative  point,  as  distin- 
guished from  a  constitutional  point. 

The  Court :  I  did  not  mean  to  interrupt  and  get 
on  this  discourse  of  the  law.  I  think  while  we  have 
the  witness  on  the  stand  we  ought  to  finish  with 
him. 

Mr.  Margolis:  I  wonder  if  we  could  have  the 
last  question  and  answer. 

The  Court :  The  witness  asks  why  we  sent  for  the 
questionnaires. 

Mr.  Margolis :     Are  they  here  ? 

The  Court :     Yes. 

Q.  (By  Mr.  Margolis) :  I  have  here  a  number 
of  questionnaires.  On  top  of  the  whole  group  of 
questioimaires  is  a  blue  sli])  with  the  words  "Feb- 
ruary term  1946,  petit  jury,"  and  then  down  near 
the  bottom  of  the  list  of  questionnaires  there  is  in- 
serted a  blue  slip  with  the  words  on  it  ''grand  jury." 
I  v/ondcr  if  you  could  [60]  explain  what  those  slips 
and  words  luean. 

A.  The  grouj)  of  questionnaires  placed  under  the 
top  card  which  you  have  described  purport  to  be 
the  questionnaires  of  j)etit  jurors  impaneled  for 
the  February  1946  term. 

The  Court :     You  say  they  purport  to  be  ? 
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The  Witness:  I  haven't  examined  or  compared 
them  and  I  can't  accurately  state  that  each  one  of 
them  is. 

The  Court :     What  is  the  other  one  now  ? 

The  Witness:  The  other  23  questionnaires 
marked  ''grand  jury"  purport  to  be  the  question- 
naires of  those  23  jurors  impaneled  as  the  grand 
jury  for  the  February  1946  term. 

Q.  (By  Mr.  Margolis)  :  Unless  there  has  been 
some  clerical  error  in  filing  those  questionnaires, 
they  not  only  purport  to  be  but  they  are  what  you 
say?  A.     That  is  correct. 

Q.     And  you  know  of  no  clerical  errors  in  filing? 

A.     Not  to  my  knowledge. 

Q.  Those  questionnaires,  both  groups  that  you 
have  identified,  were  also  turned  over  to  people  from 
the  of&ce  of  the  attorney  representing  the  defend- 
ants from  which  they  obtained  information? 

A.     These  are  the  same  questionnaires ;  yes. 

Mr.  Margolis:  I  would  like  to  offer  as  two  sep- 
arate exhibits,  if  your  Honor  please,  because  dif- 
ferent exhibits  will  [61]  be  based  upon  them,  the 
questionaires   for  the   February  1946   grand  jury. 

The  Court :     They  will  be  marked  D. 

Mr.  Margolis:  And  the  questionnaires  for  the 
February  1946  petit  jury  as  a  separate  exhibit. 

Mr.  Calverley :  If  the  Court  please,  in  connection 
with  that  I  would  like  to  ask  the  witness  a  few  ques- 
tions as  to  the  foundation  for  the  introduction  of 
this  exhibit,  if  I  may. 

The  Court:     Yes. 
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Voir  Dire  Examination 
By  Mr.  Calverley: 

Q.  Mr.  Smith,  with  reference  to  the  question- 
naires of  petit  jurors,  do  the  list  of  questionnaires 
which  have  been  handed  to  you  by  counsel  include 
the  names  of  all  the  petit  jurors  whose  names  were 
placed  in  the  master  box  in  February  1946  ? 

A.     They  do  not. 

Q.  V/hat  is  the  fact  with  reference  to  the  ques- 
tionnaires of  the  grand  jurors,  does  that  include  all 
of  the  grand  jurors  whose  names  were  placed  in  the 
master  box?  A.     They  do  not. 

Q.     Where  are   the  rest  of  the   questionnaires'? 

A.  I  have  been  unable  to  locate  them,  and  the 
deputy  who  had  charge  of  them  has  been  unable  to 
locate  them.  He  stated  that  some  w^ere  probably  in 
the  subsequent  panels,  but  [62]  I  haven't  located 
them. 

Mr.  Calverley:  If  the  court  please,  we  object  to 
the  introduction  of  the  exhibit  on  the  ground  that 
it  is  incomplete. 

That  is  all  that  is  available,  your  Honor. 

Mr.  Calverley:  There  is  no  proper  foundation 
laid. 

The  Court :  They  will  be  marked  for  identifica- 
tion, the  grand  jury  as  D,  and  the  petit  jury  as  E. 

(The  questionnaires  referred  to  were  marked 
for  identification  as  Defendants'  Exhibits  D 
and  E  respectively.) 
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The  Court:  Just  by  way  of  observation,  I  am 
thinking  that  your  challenge  goes  not  to  this  parti- 
cular grand  jury,  the  23  men,  or  to  the  particular 
panel  of  trial  jurors,  but  it  goes  to  the  method  of 
selecting  all  that  went  in  the  box. 

Mr.  Margolis :     That  is  correct,  your  Honor. 

The  Court :     For  both  of  them. 

Mr.  Margolis:  That  is  correct.  And  I  want  to 
say  this,  that  obviously  if  we  had  the  names  or 
questionnaires  for  all  of  the  jurors,  or  prospective 
jurors  whose  names  went  into  the  box,  our  records 
would  be  more  complete.  But  we  intend  to  show 
by  an  expert  on  the  subject  that  if  there  had  been 
1000,  or  any  other  number  in  the  box,  and  if  the 
names  were  chosen  by  chance  from  that  box  gener- 
ally the  same  pattern  would  be  followed  and  the 
names  chosen  b}^  chance  from  those  in  the  box 
w^ould  be  the  same  as  was  the  pattern  of  all  the 
names  in  the  box,  that  there  would  be  some  variation 
but  that  the  variation  [63]  as  compared  with  the 
variation  from  the  census  figures  on  population 
would  be  very,  very  small,  and  that  from  these  rec- 
ords alone  the  method  of  selection  which  results 
in  discrimination  can  be  scientifically  established. 
We  intend  to  show  that  by  an  expert  witness,  your 
Honor. 

Now  if  we  have  all  of  the  questiomiaires  we  would 
produce  exhibits  based  upon  all  of  the  question- 
naires. The  lack  of  other  questionnaires  is  not  due 
to  any  fault  of  the  defendants.  The  defendants  have 
obtained  everything  that  was  available  and  are  mak- 
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ing  the  most  complete  study  that  is  possible  upon 
the  basis  of  what  is  available.  I  think  that  scientifi- 
cally it  is  sufficient  so  that  a  conclusion  with  regard 
to  whether  the  system  is  one  which  results  in  dis- 
crimination or  is  not  one  which  results  in  discrimi- 
nation can  be  drawn  with  reasonable  certainty. 

The  Court:  Have  you  made  a  search  for  the 
questionnaires  ? 

Tlie  Witness:     Yes. 

The  Court:     Plave  you  been  able  to  find  them? 

The  Witness :     We  have  been  unable  to  find  them. 

The  Court:  Have  you  the  record  of  the  total 
names  that  went  in  the  master  box  at  that  time  ? 

The  Witness:  There  is  no  way  of  ascertaining 
now  at  this  date,  and  under  the  system  that  I  have 
of  limited  clerical  help,  exactly  the  names  which 
were 

The  Court:     The  total  number?  [64] 

The  Witness:  That  were  on  the  total  number 
of  names. 

The  Court:  The  total  number  of  names  that 
were  in  the  box  from  which  both  the  grand  jury 
and  the  petit  jury  for  the  1946  term  were  drawn? 

The  Witness:  As  I  recollect,  there  was  637 
names  in  the  box.  That  was  all  the  questionnaires 
and  cards  and  tickets  that  we  were  able  to  check 
at  ti\at  time. 

The  Court:  Now  how  many  of  those  were 
drawn?  Thove  wore  50  drawn  for  the  February 
grand  jury.  How  many  of  those  were  drawn 
throughout  the  rest  of  the  term  for  the  petit  jurors  ? 
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Tlie  Witness :  I  believe  there  was  150  each  of  the 
two  petit  jury  venires. 

The  Court:     Of  350  drawn  out  of  the  600? 

The  Witness :    That  is  correct. 

The  Court :  What  happened  to  the  rest  of  them  ? 
What  happened  to  the  other  names  at  the  begin- 
ning of  the  September  term? 

The  AVitness:     There  were  287  names  left. 

The  Court:  At  the  beginning  of  the  September 
term? 

The  Witness :  In  July  the  1st  of  July,  the  com- 
missioner and  I  placed  I  believe  130  names  more  in 
the  box  in  order  to  draw  the  September  term  panels. 

The  Court:     150  more? 

The  Witness:     130  more. 

The  Court:  Very  well.  How  many  question- 
naires are  here  [65]  in  the  exhibit?  There  are  23 
grand  jurors  and  how  many  petit  jurois,  do  you 
know  ? 

The  Witness:     I  haven't  counted  them. 

Mr.  Margolis:  I  would  like  at  this  time,  your 
Honor,  to  renew  my  offer  of  those  questionnaires 
into  e^ddence. 

The  Court:  I  will  just  leave  them  marked  for 
identification  at  the  present  time  and  reserve  ruling 
on  the  offer. 

Do  you  want  to  use  these  now? 

Mr.  Margolis:  I  want  to  ask  some  questions 
with  regard  to  them. 
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Direct  Examination 
(Continued) 
By  Mr.  Margolis: 

Q.  Now  the  questionnaires  for  the  grand  jury 
which  are  marked  Defendants'  Exhibit  D  inchide 
only  those  who  were  actually  selected  to  serve,  is 
that  correct?  A.     That  is  correct. 

Q.  The  questionnaires  for  the  petit  jurors, 
marked  Defendants'  Exhibit  E,  include  those  who 
were  excused,  is  that  not  so? 

A.  I  didn't  understand  that.  T  thought  those 
were  only  the  petit  jurors  who  were  impaneled. 

Q.  We  want  to  check  that.  Will  you  check 
that? 

The  Court:    How  can  you  check  it? 

The  Witness:  None  of  them  appear  to  have  the 
mark  of  the  judge  on  them  excusing  them.  [66] 

Mr.  Alargolis:     I  see. 

Q.  You  would  conclude  then  that  both  of  those 
sets  of  questionnaires,  Exhibits  D  and  E,  are,  first, 
the  grand  jury  which  served  and,  second,  the  petit 
jury  which  was  actually  sworn  in  as  a  panel? 

A.     1'hat  is  correct. 

Q.  Now  you  also  have  questionnaires  for  the 
petit  jury,  for  the  grand  juiy,  botli  the  panel  and 
those  who  served  and  were  sworn  in  in  September 
1946,  and  for  a  panel  of  trial  jurors  in  September 
1946,  do  you  not?  A.     That  is  correct. 

Q.     Do  you  have  those  questionnaires  here? 

A.     Not  liere.     They  are  in  my  office. 
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EDMUND  L.  SMITH 
the  witness  on  the  stand  at  the  time  of  recess*  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Margolis: 

Q.  Mr.  Smith,  you  now  have  before  you  the 
various  questionnaires  referred  to  this  morning? 

A.  I  have  the  questionnaires  of  the  855  names 
that  were  in  the  box,  put  in  the  box  by  the  jury 
commissioner  and  I  on  January  2nd  of  this  year. 

Q.  Do  you  also  have  the  questionnaires  for  the 
September  1946  petit  jury? 

A.  Those  questionnaires,  I  don't  know  that  all 
of  them  are  here.  These  are  panels.  I  believe 
there  is  the  grand  [69]  jury  panel  that  was  drawn. 

Q.  You  have  the  September  1946  term  grand 
jury  panel,  is  that  right?  A.     Yes. 

Q.  That  includes  all  of  those  50  names  who 
were  drawn  out  of  the  jury  box  and  from  which, 
after  excuses  were  granted,  as  testified  to  by  you, 
the  September  1946  grand  jury  was  drawn,  is  that 
correct  ? 

The  Court:     Of  23  members. 

Mr.  Margolis:     Of  23  members;  yes. 
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The  Witness:  I  haven't  checked  them.  I  as- 
sume th.ey  are  all  there. 

Q.  (By  Mr.  Margolis) :  Incidentally,  these  are 
the  questionnaires  which  you  also  turned  over  to 
persons  from  my  office  and  to  myself  in  connection 
with  the  studies,  is  that  right? 

A.     That  is  correct. 

Q.  Our  information  showed  that  there  were  49 
questionnaires  here.  Is  it  possible  that  only  49 
names  were  drawn? 

A.  It  may  be  that  one  of  those  names  excused 
was  ])ut — no,  that  is  September.  It  may  have  been 
put  in  the  present  box. 

Q.  That  would  account  for  only  49  instead  of 
50  names? 

A.  I  sa}^  that  is  a  possibility.  I  am  not  sure. 
I  haven't  checked  that. 

Mr.  Margolis:  At  this  time,  if  your  Honor 
please,  I  [70]  would  like  to  offer  in  evidence  as 
defendants'  next  in  order  the  questionnaires  for 
the  grand  jury  September  1946  term  panel. 

The  Court:  It  will  be  marked  F  for  identifica- 
tion. 

(The  questionnaires  referred  to  were  marked 
Defendants'  Exhibit  F  for  identification.) 

Mr.  Calverley:  Same  objection,  your  Honor. 
This  proceeding  is  directed  to  the  February  1946 
grand  jury,  not  the  September  1946  grand  jury. 
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The  Court:  That  objection  is  overruled.  Ex- 
hibit F  is  in  evidence. 

(The  questionnaires  referred  to  were  received 
in  evidence  and  marked  Defendants'  Ex- 
hibit F.) 

Q.  (By  Mr.  Margolis) :  Now  you  have  here 
questionnaires,  a  group  of  questionnaires  which  are 
labeled  "jurors  September  1946  term".  Will  you 
please  tell  us  what  questionnaires  those  are? 

A.  I  believe  these  are  the  questionnaires  of  those 
names  of  petit  jurors  who  were  drawn  out  of  the 
box  for  whom  a  venire  was  issued  to  the  Marshal 
returnable  at  the  September  term. 

Q.  In  other  words,  that  would  include,  would 
it  not,  all  of  the  persons  whose  names  were  drawn 
from  the  box-  some  of  whom  were  later  impaneled 
and  some  of  whom  were  excused  by  the  Court,  is 
that  correct  *? 

A.  I  haven't  checked  them,  but  I  assume  that 
that  is  correct. 

Q.     Do  you  w^ant  to  take  a  look  at  them? 

A.     That  would  take  some  time. 

Q.  As  a  matter  of  fact,  there  are  more  ques- 
tionnaires there  than  there  are  jurors  who  were  im- 
paneled for  the  September  [72]  194:6  trial  jury, 
isn't  that  so? 

A.     Yes,  there  are  more  apparently. 

Q.  So  it  would  include  jurors  who  were  ex- 
cused, is  that  not  so? 

A.     Yes.     I  wouldn't  say  that  aU  of  them  that 
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were    excused   are   there.      There   were   350   petit 
jurors  drawn  for  the  September  terai.  drawn  on 
July  1st. 

Q.  Do  you  have  any  other  questionnaires  for  the 
September  1946  term  for  the  trial  jury  ? 

A.  There  may  have  been  other  questionnaires.  A 
few  of  them  may  be  in  here. 

Q.  When  you  say  '*in  here,"  what  do  you 
mean  ? 

A.  In  this  category  of  the  present  855  that  were 
placed  in  the  box  January  2nd  of  this  year. 

Q.  Xow,  then,  as  far  as  you  have  been  able  to 
locate  them,  the  questionnaires  which  we  have  re- 
ferred to  and  which  are  labeled  "jurors  September 
1946  term,"  are  all  of  the  questionnaires  you  have 
been  able  to  locate  of  the  panel,  trial  jury  panel, 
selected  for  that  term,  is  that  correct? 

A.     That  is  correct. 

Q.  Xow  if  any  questionnaires  were  removed 
from  the  questionnaires  coverins:  the  entire  panel, 
they  were  not  removed  on  the  basis  of  the  occupa- 
tion of  the  persons  whose  questionnaires  were  re- 
moved, is  that  right  ? 

A.  The  clerk  has  not  removed  them  except  that 
the  judge  [73]  may  have  ordered  them  excused 
permanently  or  otherwise,  and  under  the  direction 
of  the  Court  then  those  questionnaires  would  be 
disregarded  and  not  used  again.  If-  for  instance, 
a  prospective  juror  was  disqualified  or  not  com- 
petent or  was  excused  for  any  other  reason  as  ill 
health  or  not  in  possession  of  his  faculties,  or  for 
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other  cause  by  the  Court,  then  they  would  not  be 
used.  But  the  clerk  of  jury  commissioner  would  not 
disregard  a  questionnaire  for  reasons  of  occupation 
except,  speaking  for  myself  and  not  for  the  jury 
commissioner,  I  have,  where  it  came  to  my  atten- 
tion and  w^e  were  dropping  names  in  the  box,  if  a 
name  appeared  to  me  of  a  practicing  attorney  that 
I  knew,  why  I  would  exclude  his  name.  But  never- 
theless some  practicing  attorneys  have  been  placed 
in  the  box. 

Q.  Then  as  far  as  you  are  concerned,  no  names 
have  been,  or  no  questionnaires  have  been,  removed 
from  the  group  of  questionnaires  that  we  are  talk- 
ing about  except  perhaps  some  practicing  attorneys, 
is  that  right? 

The  Court :    On  account  of  occupation  ? 

Mr.  Margolis:     On  account  of  occupation;  yes. 

The  Witness:     That  is  correct. 

Mr.  Margolis:  At  this  time,  if  your  Honor 
please,  I  would  like  to  offer  the  group  of  question- 
naires labeled  "jurors  September  1946  term"  as 
defendants'  exhibit  next  in  order. 

The  Court:  If  there  is  no  objection  it  will  be 
received  in  evidence.  [74] 

The  Clerk:    G. 

(The  group  of  questionnaires  referred  to 
were  received  in  evidence  and  marked  Defend- 
ants' Exhibit  a.) 

Q.  (By  Mr.  Margolis)  :  Now,  Mr.  Smith,  I  see 
you  have  a  number  of  files  or  bunches  of  question- 
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naires.    Are  these  questionnaires  all  of  the  question- 
naires for  the  jurors  who  were  put  in  the  box  for 
1947,  in  the  master  box  for  1947,  as  you  have  pre- 
viously testified'? 

The  Court:    In  January. 

The  Witness:  I  am  told  by  the  calendar  clerk 
that  these  are  all  of  the  questionnaires  which  I 
gave  him  after  the  drawing  of  the  panel. 

The  Court:  Wait,  now.  After  the  drawing  of 
the  panel!  Does  that  mean  that  if  they  are  all 
there  that  those  are  the  questionnaires  for  the  800 
names  that  were  put  in  the  January  box  from 
which  both  the  February  1947  grand  jury  and  Feb- 
ruary 1947  petit  juries  were  drawn? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis)  :  Is  there  any  distinc- 
tion between  the  questionnaires  on  any  basis  what- 
soever, according  to  the  manner  in  which  they  are 
fastened  together  or  the  groups  in  which  they  are 
fastened  together  ? 

A.  The  calendar  clerk  has  his  own  system  on 
this.  [75] 

This  is  the  grand  jury  as  drawn  and  the  grand 
jurors  excused. 

Q.  I  see.  We  have  here  a  group  of  question- 
naires headed  "grand  jury  February  1947  term*" 
and  then  below  them  "grand  jurors  excused."  Now 
am  I  correct  in  stating  that  all  of  these  names  were 
put  into  the  box,  into  the  master  box,  in  January 
of  1947  and  tlien  were  drawn  from  that  box  for 
the  February  1947  grand  jury  and  that  these  ques- 
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tionnaires  represent,  the  February  1947  grand  jury 
term  represents,  those  who  actually  served  and  the 
grand  jurors  excused  represent  those  who  were 
drawn  in  the  panel  but  who  were  excused  from 
service  on  the  grand  jury? 

A.     That  is  correct. 

The  Court:  In  other  words,  the  long  and  short 
of  it  is  that  those  were  the  questionnaires  for  the 
veniremen  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Margolis) :  And  they  make  up 
part  of  the  850  names  that  you  have  referred  to! 

A.     That  is  correct. 

The  Court:  They  were  taken  from  the  850,  is 
that  correct? 

The  Witness:     That  is  correct. 

The  Court :    How  many  are  there,  do  you  know  ? 

Mr.  Margolis:    I  think  there  are  50,  your  Honor. 

I  would  like  to  offer  these  in  evidence  as  defend- 
ants' exhibit  next  in  order,  your  Honor. 

The  Clerk:     H. 

The  Court:     In  evidence. 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  H.) 

Q.  (By  Mr.  Margolis) :  Now  do  you  have  a 
separate  group  for  those  who  were  selected  and 
were  impaneled  on  February  3,  1947? 

The  Court:     That  is  petit  jurors? 

Mr.  Margolis:    As  petit  jurors;  yes. 
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The  Witness:  These  are  the  petit  jurors  of 
February  3,  1947. 

Q.  (By  Mr.  Margolis) :  You  have  handed  me 
a  group  of  questionnaires  bearing  a  card  labeled 
"petit  jurors  February  1947,  Eet." — return,  I 
guess  that  is.  A.     Returnable. 

Q.     "Returnable  2/3/4,  9:30  a.m." 

The  Court:  That  is  the  venire,  is  that  correct, 
or  is  that  the  x:>anel'? 

The  Witness:  That  I  don't  know.  He  hasn't 
got  it  labeled.  Apparently  there  were  some  in  here 
that  were  excused,  so  it  must  include  the  venire, 
200.   That  would  be  200  if  it  includes  all.  [77] 

Q.  (By  Mr.  Margolis) :  And  these  were  se- 
lected out  of  the  master  box  and  out  of  the  group 
of  850  were  placed  in  the  master  box  January 
1947?  A.     855. 

Q.     855?  A.     Yes. 

Q.     All  right. 

I  will  offer  this  group  of  questionnaires  labeled 
"petit  jury  February  1947,  returnable  2/3/47,  9:30 
a.m.,"  as  defendants'  exhibit  next  in  order. 

The  Court:    I  in  evidence. 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  I.) 

Q.  (By  Mr.  Margolis) :  Now,  do  you  have  the 
questionnaires  for  those  jurors  who  were  sum- 
moned to  api)ear  on  February  17,  1947  as  trial 
jurors'? 
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The  Court :    That  is  the  venire  ? 

Mr.  Margolis:     The  venire;  yes. 

The  Witness:     Yes. 

Q.  (By  Mr.  Margolis)  :  I  see  here  a  group  of 
questionnaires  for  petit  jurors  summoned  to  appear 
2/17/47,  9:30,  A  to  H  inclusive.  Does  that  indicate 
that  those  are  the  questionnaires  for  the  jurors 
[78]  whose  last  names  begin  with  the  letters  A  to 
H  inclusive  who  were  summoned  to  appear  on 
February  7,  1947  to  serve  as  trial  jurors'? 

A.     That  is  correct. 

Q.     Do  you  have  the  rest  of  them*? 

A.     The  rest  of  the  alphabet  is  here. 

Q.     There  are  no  labels? 

A.    Yes,  it  is  marked  here. 

Q.  I  see.  Up  in  the  upper  left-hand  corner  of 
the  first  questionnaire  is  written  in  blue  pencil  tlie 
word  ''petit,  2/17/47"?  A.     That  is  correct. 

Q.  And  those  are  the  balance  alphabetically  of 
the  questionnaires  for  the  jurors  summoned  to  ap- 
pear on  February  17,  1947? 

A.     That  is  correct. 

Q.  The  first  name  on  the  second  group  is  Byron 
Everett  Ingrahm,  is  that  correct? 

A.     That  is  correct. 

Q.  And  all  of  these  names  were  likewise  drawn 
from  the  855  names  which  were  placed  in  the  mas- 
ter box  of  January  of  1947? 

A.     That  is  correct. 
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Mr.  Margolis:  This  exhibit,  which  is  in  two 
parts,  perhaps  it  should  be  madked  J-1  and  J-2, 
your  Honor.  [79] 

The  Court:     All  right. 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants^ 
Exhibits  J-1  and  J-2  respectively.) 

Q.  (By  Mr.  Margolis)  :  Now  you  have  some 
questionnaires  left.  Can  you  tell  us  what  those 
are? 

A.  All  of  these  questionnaires  I  believe  are  the 
balance  of  the  855  who  were  excused  or  otherwise 
have  not  been  segregated,  excused  and  no  appear- 
ance. In  other  words,  either  the  summons  didn't 
reach  them,  there  was  no  service,  or  they  were  ex- 
cused for  various  reasons  by  the  Court. 

Mr.  Margolis:  I  think  we  had  better  start  over 
again. 

Q.  I  have  one  group  here  of  questionnaires,  the 
first  one  of  which  is  for  Norman  J.  Adams.  Could 
you  tell  me  what  that  group  of  questionnaires  rep- 
resents '? 

A.  That  group  and  this  group  represent  the 
balance  of  the  855  which  have  not  heretofore  been 
introduced. 

Q.  Could  you  explain  why  they  are  broken  up 
into  three  sections'? 

A.    Apparently  these  are  the  excused. 

Q.     And  when  you  say  "these"? 

A.     This  category. 
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Q.  Before  we  go  on,  what  about  the  category, 
the  first  of  the  questionnaires  of  which  is  Norman 
J.  Adams'?  Are  those  the  ones  that  are  still  in 
the  box*?  [80] 

A.  I  don't  know.  One  of  them  here  has  been 
excused  to  May  6th.  Some  of  these  questionnaires 
I  don't  believe  have  been  segregated. 

Q.     Segregated  for  what  purpose,  Mr.  Smith? 

A.  For  the  purposes  of  the  jurors  who  have 
been  excused  and  some  who  have  been  impaneled. 
I  would  have  to  learn  that  from  the  calendar  clerk. 
He  is  the  one  that  separated  them. 

Q.  In  any  event,  if  we  take  these  remaining 
three  groups  of  questionnaires  then  we  will  have, 
together  with  the  questionnaires  which  have  been 
introduced  in  evidence  as  Defendants'  Exhibits  F 
to  J-2  inclusive,  all  of  the  850  who  were  put  in  the 
master  jury  box  in  January  1947? 

A.  That  is  correct,  so  far  as  I  am  informed.  I 
haven't  checked  them  myself. 

Mr.  Margolis:  At  this  point,  then,  your  Honor, 
I  would  like  to  offer  as  K-1,  2  and  3  the  three 
groups  of  questionnaires  just  referred  to. 

The  Court:    Admitted. 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibits  K-1,  K-2  and  K-3.) 

Q.  (By  Mr.  Margolis) :  Mr.  Smith,  although 
you  did  not  have  questionnaires  for  the  balance  of 
the  February  1946  jury  panel,  that  is,  other  than 
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those  who  actually  became  grand  jurors,  the  cards 
[81]  which  are  in  evidence  as  Exhibit  C  do  give  the 
names   of   the   entire   February   1946   grand   jury 
panel,  is  that  not  so? 

A.     That  is  correct,  and  the  addresses. 

Q.     Names  and  addresses'?  A.     Yes. 

The  Court:  The  panel  or  only  the  23  of  the 
grand  jury? 

Mr.  Margolis:    The  panel. 

The  Court:    The  50? 

Mr.  Margolis:  That  is  right.  We  have  ques- 
tionnaires for  those  who  served,  we  have  cards  for 
the  entire  panel  including  those  who  served  and 
those  who  did  not.  The  cards  are  in  evidence  as 
Exhibit  C. 

Q.  Now,  Mr.  Smith,  those  questionnaires  which 
are  in  evidence  up  to  this  point,  and  the  cards 
which  are  in  evidence  up  to  this  point,  are  the  ques- 
tionnaires and  the  cards  which  you  turned  over  to 
myself  and  to  persons  from  the  office  of  attorneys 
for  the  defendants  and  from  which  they  obtained 
data,  is  that  right?  A.     That  is  true. 

Q.  Now  our  records  show,  Mr.  Smith,  that  for 
the  September  1946  grand  jury  there  are  a  total  of 
23  (questionnaires,  to  wit,  the  total  of  one  for  each 
member  of  the  grand  jury,  but  that  there  are  only 
20  questionnaires  in  the  fde  of  those  excused,  or 
those  who  were  not  excluded  from  the  September 
1946  grand  jury.  Can  you  account  for  the  absence 
of  seven  questionnaires?  [82] 

A.     Only  by  surmise  or  guess. 
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Q.  Assuming  that  there  were  some  qualified 
jurors  who  were  not  excused  and  who  were  placed 
in  the  box  finally  from  which  the  23  names  were 
drawn,  is  it  possible  that  those  persons  who  were 
not  drawn  but  who  were  otherwise  qualified  and 
not  excused  were  then  placed  into  some  other  panel  ? 

A.     That  is  correct. 

Q.  Then  their  questionnaires  would  be  else- 
w^here?  A.     That  is  correct. 

Q.  And  that  would  account  for  having  less  than 
50  questionnaires  for  the  panel,  is  that  right? 

A.     That  is  correct. 

Q.  Now,  Mr.  Smith,  on  your  overall  summary 
of  the  number  of  questionnaires  of  jurors  that  were 
put  in  the  box  January  1947,  that  gives  us  820  new 
names  instead  of  855.  Can  you  account  of  a  dis- 
crepancy of  33  names'? 

A.  No,  I  cannot  because  there  was  a  question- 
naire for  each  card.  The  cards  were  made  from 
the  questionnaires  returned. 

Q.  Well,  I  notice  that  you  have  several  small 
groups  of  questionnaires  here.  Is  it  possible  that 
a  small  bunch  of  33  questionnaires  may  have  been 
misplaced  ? 

A.  That  may  be.  When  I  turn  them  over  to  the 
calendar  clerk  I  pay  no  more  attention  to  them. 

Q.  Now,  Mr.  Smith,  you  mentioned  about  25,- 
000  to  30,000  cards  that  you  have  in  your  file  of 
persons  who  had  been  selected  at  one  time  or  an- 
other for  ser\dce  as  prospective  trial  jurors  or  grand 
jurors,  some  of  whom  had  served  and  some  of  whom 
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had  not  served.     Do  you  recall  you  testimony  on 

that?  A.     Yes. 

Q.  Do  your  25,000  or  30,000  cards  include  jurors 
or  prospective  jurors  who  have  been  excused  in  the 
past?  A.     They  do. 

The  Court:     All  of  them  or  just  some  of  them? 

The  Witness:     Some  of  them. 

Q.  (By  Mr.  Margolis) :  How  is  it  determined 
when  a  juror  or  a  prospective  juror  is  excused 
whether  his  card  shall  be  kept  in  with  that  25,000 
or  30,000  or  shall  be  excluded  therefrom  ? 

A.     The  judge  determines  that. 

Q.  Do  you  know  on  what  basis?  Do  you  know 
what  the  basis  is  for  that  determination? 

A.  Disqualification  or  incompetency  is  the  only 
thing  that  I  can  think  of. 

Q.  In  other  words,  if  a  prospective  juror  is  dis- 
qualified from  service  or  is  incompetent,  as,  for 
examx)le,  being  deaf,  liis  card  would  be  taken  out 
completely,  is  that  right? 

A.  Yes.  It  should  be  put  in  what  we  call  the 
leave-out  box.     Those  cards  are  still  retained.  [84] 

Q.  But  they  are  not  included  in  the  25,000  or 
30,000  you  referred  to?  A.     No. 

The  Court:    Why  do  you  retain  those  cards? 

The  Witness:  It  is  just  a  habit  for  checking 
purposes. 

j'hc  Court:  That  is  to  say,  if  a  name  is  drawn 
again  you  would  check  that  card  and  discover  that 
he  was  permanently  excused  for  incompetency  or 
disqualified? 

The  Witness:    Yes. 
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The  Court:  Or  his  name  is  suggested  or  pro- 
posed? 

The  Witness:  His  name  which  should  come  up 
again  it  would  be  checked  with  those  cards. 

The  Court :  The  question  you  had  before  I  don 't 
think  was  answered.  Those  jurors  who  were  ex- 
cused and  put  back  in  the  box,  those  were  tem- 
porarily excused*? 

The  Witness :    That  is  correct. 

The  Court:  And  the  others  were  permanently 
excused  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Margolis) :  If  a  juror  is  excused 
because  of  hardship,  would  that  name  be  put  back 
in  the  25,000  or  30,000  cards'?  A.     Yes. 

The  Court:     Why? 

The  Witness:  For  future  use.  The  status  of 
that  juror  may  change.  [85] 

Q.  (By  Mr.  Margolis)  :  When  were  the  names 
of  the  25,000  or  30,000  names  selected  originally? 

A.     I  notice  some  cards  that  went  back  to  1925. 

The  Court:  Hasn't  it  been  a  continuous  process 
since  then? 

The  Witness:     Yes,  it  has. 

The  Court:  By  your  predecessor  and  by  your- 
self? 

The  Witness :    That  is  correct. 

Q.  (By  Mr.  Margolis) :  Is  it  true  that  each 
year  cards  are  added  to  this  group  of  25,000  or  30,- 
000  cards?  A.     That  is  correct. 

Q.     And  that  has  gone  on  since  1925? 

A.     Before  that. 
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Q.     Since   before   thaf?  A.     Yes. 

The  Court:  Cards  are  added  and  cards  are 
taken  out? 

The  Witness:    Yes. 

The  Court:  After  you  discover  their  disquali- 
fication, incompetency,  death  or  removal  from  the 
district  ? 

The  Witness:     Yes. 

The  Court:  Where  do  those  names  come  from? 
That  isn't  quite  clear  to  me.  Are  those  all  names 
that  were  there  and  that  you,  as  the  clerk,  have 
added  or  does  the  jury  commissioner  [86]  add  to 
them? 

The  Witness:  The  various  clerks,  three  clerks 
includinj^  myself,  my  two  predecessors,  myself 
and  the  various  jury  commissioners.  Those  cards 
are  compiled  from  the  list  made  up  by  them  and 
myself  over  the  years. 

The  Court:  Now  when  the  jury  commissioner 
has  names  to  add  to  the  list,  does  he  add  them 
just  before  you  make  up  your  master  box  or  does 
he  add  them  from  time? 

The  Witness:  From  time  to  time  he  brings  me 
in  lists. 

The  Court:  It  is  a  continuing  process  through- 
out the  year? 

The  Witness:     Yes. 

The  Court:  And  he  gives  you  the  list  of  names 
and  what  happens  to  that  list  of  names? 
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The  Witness:  As  I  stated  in  my  previous  tes- 
timony, the  list  is  given  to  a  clerk  who  puts  the 
zone  numbers  on  it. 

The  Court:  You  mean  you  give  it  to  one  of 
your  clerks'? 

The  Witness:  One  of  the  clerks,  a  clerical  as- 
sistant or  a  deputy,  who  places  the  mailing  zone 
number  after  the  name. 

The  Court:  Pardon  me.  You  described  that 
procedure.  Let  us  call  that  processing  a  name.  In 
short,  when  he  hands  you  a  list  of  new  names,  and 
I  understand  he  does  from  time  to  time  through- 
out the  year,  those  names  are  processed  and. eventu- 
ate now  in  a  questionnaire  and  a  card  in  this  file  of 
25,000  or  30,000? 

The  Witness:     That  is  correct. 

The  Court:  How  do  you  file  those  in  the  25,000 
or  30,000,  alphabetically  or  according  to  counties 
or  according  to  any  other  classification,  occupation, 
previous  condition  or  servitude,  or  how? 

The  Witness:     Alphabetically  only. 

The  Court:     By  sex? 

The  Witness:  No.  After  the  cards  are  used  and 
go  into  that  available  box  there  is  not  distinguish- 
ment  of  sex,  except  some  of  them  are  marked  "F" 
for  female,  I  believe,  for  purposes  of  mailing  or 
correspondence. 

The  Court :  As  the  card  is  there  with  their  name 
not  indicating  whether  it  is  Mrs.  or  what  it  is, 
and  you  mark  * '  F  "  or  "  female ' '  oh  there  ? 
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The  Witness:  Female,  because  we  have  had 
women  jurors  who  at  the  time  the  list  was  given 
to  me  were  Miss  and  unmarried,  and  by  the  time 
the  questiomiaire  was  returned  why  she  had  mar- 
ried, changed  her  name,  so  the  card  would  have  to 
be  placed  under  a  different  alphabetical  letter. 

The  Court:  You  started  to  put  women  into  this 
master  file  from  whence  you  drew  the  names  for 
the  master  box  when,  I  mean  the  names  of  women? 

The  Witness:     The  first  names  of  women? 

The  Court:     Yes. 

The  Witness:  The  first  names  of  women  were 
placed  in  [88]  the  box  in  the  latter  part  of  1943 
for  the  1944  term. 

The  Court:     How  many,  do  you  remember? 

The  Witness:     Approximately  500  or  so. 

The  Court:  Were  there  men  put  in  at  the  same 
time? 

The  Witness:    At  the  same  time. 

The  Court:     How  many  men? 

The  Witness:     I  don't  remember. 

The  Court:  Do  you  have  any  way  of  knowing 
what  percentage  or  proportion  of  the  25,000  or 
30,000  names  in  these  drawers  are  women? 

The  Witness:  No,  I  have  no  way,  not  without 
counting  them. 

Q.  (By  Mr.  Margolis)  :  On  that  point,  Mr. 
Smith,  the  women  have  only  been  added  for  several 
years,  is  that  right? 

A.  Since,  as  I  say,  in  1943,  the  latter  part  of 
1943. 
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Q.  So  up  until  the  latter  part  of  1943,  would  it 
be  fair  to  say  that  more  than  80  per  cent  of  the 
total  cards  now,  which  you  now  have  already  there, 
which  you  had  already  accumulated,  that  more  than 
80  per  cent  of  the  total  cards  which  you  now  have 
are  men*? 

The  Court:  Let's  ask  him  if  he  knows  how  many 
cards  in  the  box  now  have  been  put  there  since — 
when  was  this,  1940  ? 

The  Witness :     1943. 

The  Court :     In  February  ?  [89] 

The  Witness:     November  or  December  of  1943. 

The  Court :  Do  you  know  hovv^  many  cards  have 
gone  into  that  box,  regardless  of  the  number  that 
have  been  taken  out  since  then,  since  November 
1943? 

The  Witness:  No,  because  when  a  juror  is  ex- 
cused for  incompetency  or  permanently  excused  by 
the  judge,  or  deceased  or  otherwise,  it  is  marked 
*'L.  O.,"  leave-out.  Those  cards  go  into  the  leave- 
out  category  drawers.  The  others  ultimately,  when 
the  clerk  gets  time  to  put  them  back  in  their  alpha- 
betical order,  with  a  notation  of  the  date  excused. 

The  Court:  I  don't  understand  that.  What 
others  1 

The  Witness:     The  remainder. 

The  Court:  The  remainder  of  what?  The  re- 
mainder of  those  excused? 

The  Witness:  Yes,  who  are  not  permanently 
excused  for  incompetence  or  otherwise  permanently 
excused  or  deceased  or  moved  out  of  the  country, 


2032  Local  36,  Int'l  Fishermen  a/nd 

(Testimony  of  Edmund  L.  Smith.) 
other  than  those  the  remainder  of  the  cards  excused 
and  those  who  have  served  up  to  that  time  go  back 
into  that  box. 

The  Court:  You  have  another  drawer  or  box,  do 
you  not,  of  jurors  who  have  served  currently  so 
that  the  qualification  is  observed  that  a  person  shall 
not  serve  as  a  juror  who  has  served  within  one  year. 
Do  you  have  a  one-year  box  or  something  like  that, 
a  two-year  box  ? 

T\\Q  Witness:  No,  except  that  I  have  been  try- 
ing to  inaugurate  a  system  of  cards  and  names  of 
prospective  jurors  to  whom  have  been  mailed  ques- 
tionnaires and  who  have  been  drawn.  I  have  been 
starting  a  new  alphabetical  list  with  recent  jurors 
who  have  served,  in  other  words,  going  through  the 
25,000  or  30000  starting  another  alphabet  as  they 
come  in. 

The  Court:  You  mean  you  are  starting  a  new 
master  drawer? 

The  Witness:     Available  drawer. 

The  Court:     Available  drawer? 

The  Witness:     Yes. 

The  Court:  To  supplant  the  25,000  or  30,000  you 
now  have? 

The  Witness:     Yes. 

The  Court:  And  those  are  made  up  from  the 
ones  who  have  served? 

The  Witness:     Served  or  excused. 

The  Court:  Served  or  temporarily  excused  and 
not  permanently  excused? 

The  Witness :     That  is  correct. 
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The  Court:  So  that  your  present  system  will 
eliminate  the  25,000  or  30,000  drawer  you  now  have 
and  eventuate  in  another  drawer  of  available  names 
of  men  and  women? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis) :  Mr.  Smith,  you  say  you 
are  starting  this  new  system.  [91]  As  of  when  are 
you  starting  it? 

A.  I  believe  those  cards  do  not  go  back  of  '45 
or  '44. 

Q.  When  are  you  putting  this  new  system  into 
effect  of  disregarding  the  25,000  to  30,000  cards? 

The  Court :  When  did  you  start  your  new  avail- 
able drawer  that  you  were  just  mentioning? 

The  Witness:  Approximately  a  year  ago,  if  I 
remember  correctly. 

Q.  (By  Mr.  Margolis)  :  Then  when  you  were 
testifying  about  selecting  names  from  these  25,000 
or  30,000  cards  you  mean  you  don't  do  that  any 
more  ? 

The  Court :  I  understood  he  does  that  but  after 
a  person  has  served  on  a  jury  they  are  exempt  for 
a  year,  they  are  disqualified  for  a  year  so  he  has 
to  have  some  drawer  to  keep  them  in  for  a  year,  so 
instead  of  keeping  them  for  a  year  he  is  starting  a 
new  available  drawer. 

The  Witness:  That  is  correct.  We  d'on't  use 
jurors  who  have  served  for  three  or  four  or  five 
years. 

Q.  (By  Mr.  Margolis)  :  However,  you  are  still 
using  the  25,000  or  30,000  cards  ? 

A.     That  is  correct. 
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Q.  And  if  a  person's  name  once  gets  in  there 
that  name  stays  in  there  until  you  learn  that  the 
person  has  become  incompetent  or  has  died  or  has 
left  the  district,  is  that  right? 

A.     That  is  correct. 

The  Court:     Or  otherwise  permanently  excused? 

The  Witness :     That  is  correct. 

Q.  'By  Mr.  Margolis)  :  The  accumulation  up 
to  1943  consisted  of  exclusively  men,  is  that  right? 

A,  Yes.  There  were  women  occasionally  who  ap- 
peared but  were  excused. 

Q.     And  you  wouldn't  have  a  card  for  them? 

The  Court:  You  mean  there  were  women  who 
appeared  before  that? 

The  Witness:  Yes,  by  similarity  of  names,  like 
Francos,  It  might  be  spelled  "c-i-s"  and  "c-e-s." 
Those  names  were  put  in  the  box,  you  might  say,  in 
error. 

Q.  (By  Mr.  Margolis)  :  Then  the  card  would  be 
thrown  out?  A.     Yes. 

Q.  So  that  your  accumulation  of  -cards  prior  to 
1943  consisted  exclusively  of  men,  is  that  correct? 

A,     That  is  correct. 

Q.  And  since  1943  would  you  say  you  had  about 
50  per  cent  men  and  50  x)er  cent  women? 

A,  Oil,  no.  lYomen  are  added  each  term  during 
the  year  but  some  of  the  men  will  be  drawn  out  of 
this  avai'a;*]'^  25,000  [93]  or  30,000  cards. 

Q.  I  don't  quite  understand  what  you  mean  by 
saying  that  the  women  are  added  each  term.  Aren't 
women's  e'wds  placed  in  with  the  men's  cards  now? 
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A.  Yes,  but  when  3^ou  consider  that,  as  I  just 
stated,  we  do  not  use  jurors  who  have  served  within 
the  last  three  or  four  or  five  years  notwithstanding 
that  they  would  be  competent  if  they  had  served 
over  one  year,  but  we  would  go  back  so  as  to  not 
burden  those  people  within  three,  four  or  five  years. 

Q.     I  understand  that,  Mr.  Smith. 

The  Court :  What  he  is  trying  to  get  at  is  this : 
Of  the  names  that  have  gone  into  the  box  since  you 
have  started  putting  women  in,  have  the  new  names 
been  half  women  and  half  m^en  or  what? 

The  Witness:  There  is  no  set  proportion.  It  is 
according  to  how  the  questionnaires  come  back  and 
how  many  names  we  have  available  at  the  time. 

Q.  (By  Mr.  Margolis) :  There  has  been  no  defi- 
nite attempt  to  get  more  men  than  women  or  more 
women  than  men  since  19-13  ? 

A.  No,  but  the  jury  commissioner  has  furnished 
most  of  the  names  of  the  women,  and  when  I  get 
that  list  I  will  supplement  that  with  the  men's 
names  out  of  the  various  cards. 

The  Court:  From  that  what  do  you  do,  that  is, 
where  you  make  up  the  800? 

The  Witness:  That  is  where  we  send  out  the 
questionnaires. 

Q.  (By  Mr.  Margolis)  :  Maybe  we  can  get  at 
it  quite  clearly  this  way.  I  would  like  to  have  you 
tell  me,  beginning  from  the  very  start  of  the  process, 
how  the  855  names  were  seleded,  from  what  sources 
and  by  whom,  which  were  put  into  the  master  jury 
box  in  Januarv  of  1947. 
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A.  The  jury  commissioner  and  the  clerk  placed 
the  names  in  the  box,  as  I  have  stated,  from  a  list 
furnished  by  the  jury  commissioner  of  women  and 
perhaps  some  men  selected  at  random  from  the 
25^000  or  30,000.  All  of  these  to  whom  were  sent 
questionnaires 

Tlie  Court :  I  am  a  little  confused,  Mr.  Smith.  I 
had  understood  a  while  ago  that  when  the  jury 
commissioner  hands  you  a  list  of  names  those 
names  aie  processed  and  eventuate  in  a  question- 
naire and  a  card  in  your  available  box  and  that 
when  you  go  to  draw  the  800,  or  whatever  number 
it  is,  all  that  800  are  drawn  by  you  and  the  com- 
missioner from  the  available  box  at  random? 

The  Witness:  No,  that  is  a  misunderstanding. 
I  didn't  say  that. 

The  Court:  Well,  I  had  understood  that  this 
morning  and  this  afternoon.  Will  you  straighten 
me  out  on  that? 

Mr.  Margolis:  I  wonder  if  we  could  take  it 
step  by  step. 

The  Court:     Very  well. 

Q.  (By  Mr.  Margolis)  :  You  receive  an  order 
by  the  senior  judge  to  place  500  or  more  names 
into  the  master  box  in  accordance  with  Exhibit  A 
or  a  similar  order?  A.     Yes. 

Q.  What  is  the  first  thing  that  you  and  the 
jury  conunissioner  do  after  receiving  that  order, 
and  trace  step  by  step  what  you  do  in  order  to 
finally  ^(^\  those  names  into  the  master  box? 

A.  I  will  have  to  go  back  of  the  order  because 
the  names  are  processed  prior  to  that  order. 
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Q.  Then  go  back  as  far  as  you  think  is  neces- 
sary and  give  us  step  by  step  how  those  names  got 
into  the  box. 

A.  The  jury  commissioner  will  give  me  a  list 
and,  as  I  say,  he  has  furnished  practically  all  of 
the  women  in  greater  percentage,  and  question- 
naires are  sent  to  those. 

Q.     And  men  who  may  be  on  the  list? 

A.  Possibly.  But  I  will  supplement  that  with 
names  drawn  from  this  available  box  of  men.  I 
haven't  come  to  the  stage  yet  of  going  back  and 
taking  women  out  of  that  box  because  it  is  such  a 
short  period. 

Q.  Because  you  didn't  start  using  women  until 
1943  and  you  don't  put  them  in  there  for  five 
years  % 

x\.     That  is  correct. 

Q.  Now  if  you  don't  mind  my  interrupting  you, 
so  we  [96]  can  get  the  details  as  we  go  along,  Avhen 
you  get  a  list  from  the  jury  commissioner  is  there 
any  specified  number  on  that  list?  A.     No. 

Q.     Just  a  list  that  he  gives  you?  A.     Yes. 

Q.  Is  there  any  specified  time  when  he  gives 
you  the  list?  A.     No. 

Q.  Just  from  time  to  time  he  will  give  you  a 
list,  is  that  right?  A.     Yes,  that  is  correct. 

Q.  Now  let's  assume  that  he  gives  you  a  list  of 
200.  Does  he  sometimes  give  you  a  list  of  that 
many?  A.     Or  a  thousand. 

Q.  All  right.  He  gives  you  a  list  of  a  thousand. 
How   many  names  will  you  then  draw   from   the 
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25,000  to  30,000  cards  to  supplement  the  list  of  a 

thousand  v^^hich  he  has  given  you? 

A.  If  he  has  a  thousand  women  I  would  per- 
haps draw  an  approximate  number  of  men  to  send 
questionnaires  to. 

Q.  Do  you  send  questionnaires  each  time  that 
you  send  out  questionnaires,  do  50  per  cent  of  the 
questionnaires  go  to  women  and  50  per  cent  to  men  ? 

A.     Oh,  no. 

Q.  You  receive  the  questionnaire — you  receive 
the  [97]  list  from  him.  You  see  that  it  has  so  many 
women  and  so  many  men.  Say  it  has  900  women 
and  100  men. 

The  Court:  Pardon  me,  counsel.  Have  you  one 
of  the  lists  that  the  jury  commissioner  has  given 
you  ? 

The  Witness :     I  ma}'  have  filed  one  of  them.  We 

don't  use  the  list  after  we  receive  questionnaires. 

*     *     * 

Q.  (By  Mr.  Margolis) :  Mr.  Smith,  I  under- 
stand that  you  have  some  corrections  to  make  with 
i-egard  to  the  exhibits,  the  questionnaires  that  were 
introduced  as  exhibits  earlier  this  afternoon. 

A.  I  have  learned  that  the  category  of  ques- 
tionnaires [98]  marked  Defendants'  Exhibit  K-3 
are  ilie  questionnaires  of  jurors  actually  and  here- 
tofore imjDaneled  and  now  subject  to  call  in  service 
at  the  present  time. 

Q.  That  would  include  those  who  were  impan- 
eled on  February  3id  and  those  who  were  impan- 
eled on  February  17th  ? 

A.     That  is  correct. 
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Q.  Now  it  is  true,  however,  is  it  not,  Mr.  Smith, 
that  at  the  time  that  these  questionnaires  were 
turned  over  to  myself  or  the  people  from  my  office 
for  study,  you  had  a  separate  list  for  grand  jurors 
summoned — trial  jurors,  I  should  say,  summoned 
to  appear  on  February  17,  1947,  and  these  tv,'o 
lists  of  February  3  and  February  17  panels  have 
not  yet  been  combined? 

A.     Yes.     These  are  the  ones  that  are  impaneled. 

The  Court:  I  understood  that  the  tickets  are 
combined  and  are  in  your  drawing  box  now. 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis) :  There  Vv^ere  a  group  of 
jurors  impaneled  on  February  17,  1947.  That  is 
this  last  one? 

A.  Yes.  And  they  were  not  segregated  at  the 
time  you  had  them. 

Q.  At  the  time  we  had  them  there  was  a  group 
of  questionnaires  which  were  headed  '' summoned 
to  appear  on  February  17,  1947,"  isn't  that  so? 

A.     That  I  didn't  see. 

Q.     Mr.  Hansen  would  knovv   about  that? 

A.     Yes. 

Q.  In  any  event,  since  yesterday  the  arrange- 
ment of  the  questionnaires  has  been  changed  be- 
cause you  have  had  a  group  of  jurors  impaneled 
yesterday?  A.     That  is  correct. 

Q.  Are  there  any  corrections  to  be  made  with 
regard  to  K-1  and  K-2,  Mr.  Smith? 

A.  Not  corrections.  Those  are  excused  and,  as  I 
stated  before,  those  excused  and  not  appearing  for 
some  reason. 
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Q.     Which  is  K-1? 

A.  K-1  appears  to  be  those  that  are  already 
excused  and  some  who  did  not  respond  to  the  sum- 
mons. 

Q.     The  same  is  true  of  K-2? 

A.     K-2  appears  to  be  those  who  are  excused. 

Q.  Now  you  have  brought  in  four  additional 
bundles  of  questionnaires,  the  first  of  which  is 
headed  "alphabetical  list,  women  questionnaires, 
women  in  alphabetical  order  A  to  Z  inclusive,"  the 
second  of  which  is  headed  "men,  A  to  H  inclusive," 
and  the  third  "men,  I  to  O  inclusive,"  and  the 
fourth  "men,  P  to  Z  inclusive."  Can  you  tell  what 
those  are? 

A.  Those  are  the  questionnaires  of  prospective 
jurors  remaining  in  the  master  box. 

Q.  That  is  the  balance  of  the  855  ])laced  in  the 
master  [100]  box  in  January  1947  who  have  not 
been  drawn  out  for  one  of  these  panels? 

A.     That  is  correct. 

IMr.  Margolis:  I  offer  that  in  evidence,  if  your 
Honor  please. 

The  Court:  Put  them  all  in  one  batch.  Are  the 
250  taken  out?  You  said  you  were  calling  250  for 
March  1st.  Have  you  sent  that  venire  to  the 
IMarshal  yet? 

The  Witness:  That  venire  has  gone  to  the 
Marshal. 

The  Court:     Are  those  250  in  there? 

The  Witness:  Yes.  They  haveii't  been  segre- 
gated. 
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The  Court :  They  will  be  marked  L-1,  2,  3  and  4 
in  evidence. 

(The  questionnaires  referred  to  were  received 
in  evidence  and  marked  Defendants'  Exliibits 
L-1,  L-2,  L-3  and  L-4.) 

Q.  (By  Mr.  Margolis)  :  Now,  did  you  find  a  list 
of  proposed  jurors  which  have  been  submitted  to 
you  by  Mr.  Hansen? 

A.     By  Mr.  Brown  you  mean? 

Q.     By  Mr.  Brown.    Excuse  me. 

A.     Yes.   I  found  at  haphazard  a  few\ 

Q.  You  have  handed  me  three  lists,  the  first 
one  of  which  appears  to  have  69  names  and  it  says 
"questionnaires  mailed  11/8/45."  Does  that  indi- 
cate to  you  that  the  list  was  given  to  you  shortly 
before   11/8/45?   [101]  A.     Yes,   it   does. 

Q.  I  notice  that  this  list  of  69  is  composed  en- 
tirely of  w^omen. 

A.  I  found  one  man.  There  is  a  man  who  lives 
at  the  Jonathan  Club.  That  is  what  called  my 
attention  to  it.  I  wondered  how  a  woman  could 
be  at  the  Jonathan  club. 

Q.  So  there  are  68  women  and  one  man  on  that 
list  submitted  to  you  by  Mr.  Brown  on  November  8, 
1945?  A.     Sometime  prior  to  that. 

Q.     Yes. 

The  Court :     Sometime,  meaning  shortly  ? 

The  Witness :  Well,  it  might  have  been  a  month 
or  two. 

Q.  (By  Mr.  Margolis)  :  When  you  received  that 
particular  list 
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I  think  it  might  be  well,  your  Honor,  to  have  this 
marked  so  we  will  know  what  we  are  referring  to. 
I  will  otfer  this  list,  which  is  headed  ''question- 
naires mailed  11/8/45,"  with  69  names  on  it  as 
Defendants'  exhibit  next  in  order. 

The   Clerk:     M. 

The  Court:     In  evidence. 

(The  questionnaires  referred  to  were  received 
in  evidence  and  marked  Defendants'  Ex- 
hibit M.) 

Q.  (By  M]'.  Margolis)  :  Now,  referring  to  De- 
fendants' Exhibit  M,  which  you  received  within 
a  month  or  two  of  November  8,  1945,  when  [102] 
you  received  that  Exhibit  M  what  did  you  do 
with  it? 

A.  Handed  it  to  a  clerk  for  the  typing  of  en- 
velopes— first  to  mark  the  mailing  zone  numbers 
after  the  addresses,  and  then  to  type  up  envelopes 
for  mailing  questionnaires. 

Q.  At  the  time  those  questionnaires  were  mailed 
on  November  8,  1945,  as  sho^^^l  by  Exhibit  M,  were 
other  questionnaires  mailed  out  to  other  persons 
also? 

A.  There  undoubtedly  were  but  I  can't  say  how 
many,  or  when  they  were  mailed. 

Q.  Keferring  now  to  your  practice,  if  you  re- 
ceived a  list,  let  us  say,  such  as  this  of  69  persons 
from  Mr.  Brown,  you  would  then  go  to  the  25,000 
or  30,000  cards  that  you  have  and  select  a  number 
of  names  from  those  cards,  is  that  correct? 
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A.  Yes.  I  might  have  had  them  already  segre- 
gated, the  names  that  hadn't  served  at  that  time 
since  1940  or  '41. 

The  Court :     An  equivalent  number  ? 

The  Witness:  No,  for  mailing  out  question- 
naires. We  never  count  them  except  by — as  I  re- 
member, during  that  time  we  had  mailed  approxi- 
mately 6000  questionnaires. 

The   Court:     During  what  time? 

The  Witness :     The  year  prior  to  November  1945. 

Q.  (By  Mr.  Margolis)  :  You  mean  over  the 
course  of  that  year?  A.     Yes.  [103] 

Q.  Was  there  any  system  at  all  followed  \vith 
regard  to  the  number  of  names  that  you  had  ob- 
tained from  the  cards  when  you  received  the  list 
from  Mr.  Brown? 

A.  No  other  than  the  names  that  had  been  se- 
lected of  those  who  have  not  served,  as  I  stated, 
since  approximately  1940. 

Q.  I  understand  that,  but  I  mean,  was  there 
any  VA^ay  of  balancing  off  the  two  lists,  would  you 
take  less  of  one  or  more  of  the  other,  or  was  it 
just  simply  absolutely  at  random? 

A.  It  was  at  random  in  mailing  out  the  ques- 
tionnaires and  also  when  the  questionnaires  are 
returned  it  becomes  a  matter  of  clerical  work  and 
just  how  many  women  get  processed  for  the  time 
to  put  the  names  in  the  boxes.  We  have  a  limit  on 
getting  the  venires  to  the  Marshal  within  at  least 
a  month  or  so  prior  to  the  return  dates. 
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Q.  Maybe  we  can  get  at  it  this  way:  Do  you 
know  how  many  questionnaires  were  mailed  out 
during  the  year  1946?  A.     No,  I  do  not. 

Q.  Do  you  have  any  record  which  would  indi- 
cate that?  A.     No  record. 

The  Court:  Mr.  Clerk,  these  855  names  that  are 
in  this  master  box  now  are  on  tickets,  aren't  they? 

The  Witness:     That  is  correct. 

The  Court:  And  they  are  tyjDed  on  a  ticket, 
aren't  they? 

The  Witness:     That  is  correct.  [104] 

The  Court :  They  were  typed  there  by  somebody 
from  some  card  or  list? 

The  Witness:     From  a  card. 

The  Court:     From  a  card? 

The  Witness:     Yes. 

The  Court:  Where  did  those  cards  come  from, 
did  they  come  out  of  that  available  box  of  25,000 
or  30,000? 

Tlie  Witness:     Some  of  them. 

The  Court:     Where  did  the  others  come  from? 

The  Witness:  From  the  list  furnished  by  the 
jury  commissioner. 

The  Court:  Doesn't  the  jury  commissioner's  list 
get  into  that  available  box? 

The  Witness:  Well,  the  questionnaires  that  are 
returned  from  that  list,  the  cards  are  made  up. 

The  Court :     Then  they  go  into  the  box  ? 

The  Witness:  Yes,  but  cards  are  not  made  up 
when  they  are  mailed  out  from  those  lists,  not  until 
the  questionnaires  are  returned. 
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The  Court:  I  understand  that.  Forget  all  about 
the  questionnaire.  Somebody  typed  those  little  tick- 
ets in  that  box  and  they  typed  them  from  cards  ? 

The  Witness:     That  is  correct. 

The  Court:  Where  did  the  cards  come  from 
physically?   Where  were  they  taken  from?  [105] 

The  Witness:  Some  from  the  lists,  question- 
naires and  lists  that  the  jury  commissioner  fur- 
nished. 

The  Court:  No,  no.  That  is  where  you  made 
the  cards  up  from,  isn't  it? 

The  Witness:     Yes. 

The  Court :     But  where  did  the  cards  come  from  ? 

The  Witness:  Out  of  the  available  box,  some 
of  them. 

The  Court:  Where  did  the  rest  of  them  come 
from  ? 

The  Witness:  I  take  those  out — the  cards  that 
are  already  made  out  which  are  taken  out  of  tlie 
available  box,  of  course  there  is  no  necessity,  the 
questionnaires  are  matched  up  with  that  card,  then 
the  remaining  questionnaires  we  have  to  type  cards 
from  and  those  are  the  names  submitted  by  the 
jury  commissioner,  new  names  submitted  by  the 
jury  commissioner. 

The  Court:  Then  the  855  names  that  went  into 
that  master  box  did  not  come  out  of  your  available 
box? 

The  Witness :     Some  of  them. 

The  Court :     Some  of  them  did? 

The  Witness:     Yes. 
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The  Court :  And  the  others  came  from  these  lists 
without  going  through  the  available  box? 

The  Witness:     That  is  right. 

The  Court:  Where  do  you  keep  the  cards? 
When  did  you  put  those  cards  in  the  available 
box?  [106] 

The  Witness:  After  they  are  used  the  names 
are  j)laced  in  the  box.  Then  I  have  a  drawer  of 
these  cards  that  match  the  tickets  in  the  master  box. 
This  is  put  into  the  box,  the  names  that  are  in  the 
box  matched  with  the  tickets  in  the  box. 

The  Court:  You  have  a  packet  of  cards  in  your 
liands.    What  are  those,  the  855  cards? 

The  Witness:  No,  these  are  petit  jury  venires 
drawn  for  the  February  term  of  1946. 

The  Court:  I  still  w^ant  to  get  back  to  this 
other  system  and  method  that  you  now  have.  It 
is  not  clear  to  me. 

This  last  list,  11/8/45,  did  all  of  those  names  go 
into  the  855? 

The  Witness:     No,  I  can't  say  that. 

The  Court:     Where  did  they  go? 

The  Witness:  They  couldn't  have  gone  in  here 
— only  those  from  w^hom  questionnaires  w^ere  re- 
ceived. 

The  Court:  From  all  those  you  i-eceived  ques- 
tionnaires from? 

The  Witness:  Yes,  and  maybe  some  question- 
naires are  still  out. 

The  Court:  But  all  those  you  did  get  question- 
naires back  on,  every  one  of  those  went  into  the 
master  box  forthwith? 
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The  Witness:  I  can't  say  because  it  is  never 
checked  with  this  list.  It  never  has  been  checked. 
We  haven't  got  [107]  the  time. 

The  Court:  The  questionnaires  are  sent  out  and 
get  back  and  then  you  make  a  card  from  the  ques- 
tionnaires, is  that  right? 

The  Witness:     That  is  right. 
The  Court:     But  you  don't  put  that  card  in  the 
available  box? 

The  Witness:     Not  physically;  no. 

The  Court:  That  is  the  jury  commissioner  box, 
is  it?   Has  he  a  separate  list? 

The  Witness :  No.  We  hold  those  out  and  make 
tickets  from  those  cards. 

The  Court:  Then  you  make  tickets  from  the 
cards  ? 

The  Witness:     Yes. 

The  Court :  Then  when  did  you  draw  the  tickets  ? 
Do  you  draw  up  tickets  or  do  you  draw  from  the 
cards  in  the  box? 

The  Witness:  I  make  up  the  cards  from  the 
questionnaires,  and  make  up  the  tickets  from  the 
cards. 

The  Court :  All  at  the  same  time,  I  mean,  in  the 
process  ? 

The  Witness:  One  clerk  might  make  the  cards 
and  another  clerk  might  type  the  tickets. 

The  Court:  Well,  I  mean  it  is  all  a  continuous 
process  ? 

The  Witness:     A  continuous  process. 
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The  Court:  So  that  when  you  get  ready  to  fill 
the  box  with  855  names  you  have  the  tickets  already 
made  out? 

The  Witness:  Yes,  before  I  call  the  jury  com- 
missioner [108]  down  to  come  down  and  put  the 
names  in. 

The  Court:  Then  you  don't  actually  pick  the 
855  from  a  card,  you  pick  it  from  a  ticket? 

The  Witness:     A  ticket  placed  in  the  box;  yes. 

The  Court:  Then  you  have  25,000  or  30,000 
tickets  ? 

The  Witness :  Cards.  Tickets  are  made  up  from 
the  cards. 

The  Court:     How  many  tickets  have  you  got? 

The  Witness:  Well,  there  were  855  tickets 
placed  in  there,  and  that  is  all  the  tickets  we  had 
at  that  time.  There  were  no  other  tickets  except 
what  was  being  used  in  the  courts  prior  and  during 
the  January  and  December  months  of  the  Septem- 
ber term. 

The  Court:  You  have  two  other  lists  there  that 
the  jury  commissioner  submitted? 

The  Witness:     Yes. 

The  Court:     When  were  they  submitted? 

The  Witness :  One  of  them  was  received  Decem- 
ber 16,  1945,  and  the  other  one  was  received  August 
23,  1946.  These  are  just  picked  out  at  random.  They 
are  not  all  the  lists  of  the  names  submitted  during 
those  years. 

The  Court:  In  this  process  of  the  physical  act 
which  vou  and  the  commissioner  engage  in  when 
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you  put  in  one  name  and  he  puts  in  one  name,  where 

do  you  get  those  from?   Where  did  you  pick  them 

from,  you?  Did  you  pick  those  out  of  the  available 

box? 

The  Witness:     The  cards  or  the  tickets? 

The  Court:     I  don't  know  what  you  pick. 

The  Witness:  The  tickets  are  made  from  the 
cards. 

The  Court:  I  know,  but  those  are  not  made 
until  you  find  out  the  people  you  are  going  to  put 
in  the  box? 

The  Witness:     That  is  right. 

The  Court:     All  right. 

The  Witness:    Then  the  tickets  are  compared. 

The  Court:  Wait,  now.  You  pick  your  card  out 
of  the  available  box,  is  that  right? 

The  Witness:     Some  of  them. 

The  Court:  Where  did  you  pick  the  rest  of 
them? 

The  Witness:  It  is  typed  up  from  these  ques- 
tionnaires but  we  do  not  have  cards  on  the  lists  of 
new  names  submitted  by  the  jury  commissioner. 

The  Court:  Where  did  the  commissioner  pick 
his  card  from?  Does  he  pick  a  card?  Doesn't  he 
put  a  name  in  the  box? 

The  Witness:  No,  he  doesn't  pick  a  card.  We 
abandon  the  cards  when  the  tickets  are  made  and 
prepared  and  we  know  that  we  have  cards  and  ques- 
tionnaires for  these  tickets  that  we  are  going  to 
place  in  the  box,  and  the  commissioner  will  grab 
up  a  handful  and  I  will  grab  up  a  handful. 
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The  Court:     Handful  of  what? 

The  Witness:  Tickets  with  just  the  names  on 
them.  He  [110]  will  put  one  name  in  and  I  will  put 
in  another  name  alternately  until  we  put  the  855  or 
whatever  number  it  is. 

The  Court:  Then  you  pick  the  855  cards  from 
which  the  tickets  are  made  ?  You  choose  those  cards, 
is  that  correct? 

The  Witness:  It  is  done  as  I  explained  from  the 
questionnaires. 

The  Court:  No,  no.  Who  chooses  those  names? 
Who  made  up  the  list  of  855  names  that  finally  went 
in  that  box  ? 

The  Witness:  There  wasn't  any  list  made  up. 
It  was  made  up  from  the  cards. 

The  Court :  Then  who  decided  what  names  were 
going  to  be  on  that  855  list  of  names? 

The  Witness:     The  jury  commissioner  and  I. 

The  Court:     When  did  you  do  it? 

The  Witness:     December  20,  1946. 

The  Court:     Did  the  two  of  yoii  consult? 

The  Witness :     On  January  2,  1947. 

The  Court:  Did  the  two  of  you  consult  on  those 
names? 

The  Witness:  Yes.  That  is  when  the  question- 
naires came  in.  We  sat  doAvn  together  after  I  had 
the  tickets  and  cards  all  made  cut  and  I  said,  *'Here 
are  the  questionnaires,  here  are  the  cards  and  here 
are  the  tickets." 

The  Court:     That  is  for  855  names? 

The  Witness:     Yes. 
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The  Court:  Where  did  you  get  the  855  names'? 
Did  you  [111]  choose  the  855  names?  Can  you  lead 
me  out  of  this,  Mr.  Calverley? 

Mr.  Calverley:  If  the  Court  please,  I  might  in- 
terrupt and  clear  this  up. 

Q.  Mr.  Smith,  in  picking  up  the  855  names,  is 
it  true  that  you  pick  your  name,  the  names  that  you 
submit  from  the  cards  that  are  in  the  available  box, 
is  that  right? 

The  Court:  I  asked  him  that  and  he  said  some 
of  them. 

The  Witness :     Some  of  them. 

Q.  (By  Mr.  Calverley)  :  Where  did  you  get  the 
rest  of  them,  from  the  cards  in  the  reserve  files  that 
are  not  in  the  available  box  but  are  in  the  reserve 
file,  the  25,000  or  30,000  names? 

A.  From  the  cards  made  up  from  the  question- 
naires. 

Q.  Aren't  those  the  ones  that  Mr.  Brown  sub- 
mits, not  your  names  but  Mr.  Brown's  names,  the 
ones  that  are  on  that  list?  A.     Yes. 

Q.  In  other  words,  when  you  say  some  of  them 
you  mean  you  get  all  of  the  names  you  submit  from 
tlie  cards  from  the  available  box,  isn't  that  right? 

A.  Some  of  them.  I  have  stated  in  my  affidavit 
that  I  have  handled  this — I  can't  say  exactly  when 
— but  of  the  names  submitted  by  jurors  who  should 
be  in  that  affidavit,  hj  the  way,  who  were  excused 
or  disqualified,  when  they  come  in  [112]  and  say, 
''My  wife  is  able  to  serve,  she  is  qualified,"  we  send 
her  a  questionnaire.    He  will  leave  her  name  and 
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address  and  I  will  send  her  a  questionnaire.    Then 

there  are  some  colored  people,  Chinese 

Q.  You  get  the  names  you  submit  for  placement 
in  the  master  box,  you  get  those  from  the  cards  in 
the  available  box  and  from  certain  lists  of  your  own, 
is  that  right?  A.     That  is  correct. 

Q.  And  Mr.  Brown  submits  a  list  of  his  own 
which  is  not  in  any  box  as  yet? 

A.     That  is  correct. 

Q.  And  then  questionnaires  come  back  from  that 
list,  and  taking  those  names  that  Mr.  Brown  sub- 
mits that  have  responded  to  the  questionnaire  and 
are  qualified  and  from  the  cards  that  you  draw  from 
the  available  box  and  from  your  own  list,  and  a  com- 
bination of  those  they  make  up  the  855,  is  that  right  ? 

A.  Tliat  is  right.  The  mechanics  of  doing  that 
is  when  the  questionnaires  returned  from  all  of 
these  sources  have  lists  and  cards  and  the  available 
box,  which  I  select  and  which  the  jury  commis- 
sioner selects,  then  those  cards  which  I  already 
have  and  are  selected  for  names  to  be  placed  in  the 
box,  they  are  compared  with  the  questionnaires 
which  have  been  placed  in  alphabetical  order,  and 
when  we  run  across  a  name  the  card  is  drawn  out, 
that  questionnaire  is  set  aside  [113]  because  we  al- 
j'eady  liave  a  card  for  that  questionnaire,  and  when 
wo  get  a  cjuestionnaire  that  we  do  not  have  any 
card  already  made  up  for,  then  those  remaining 
cards  are  t3rped  for  them. 
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Q.  Is  it  true  that  the  names  that  Mr.  Brown 
submits  and  who  respond  to  the  questionnaires, 
that  they  eventually  get  into  the  available  box  or  the 
reserve  file? 

A.    Yes,  after  they  are  used. 
Q.    After  they  are  used  they  eventually  get  in 
there  ? 

A.  Yes.  The  first  place  these  cards  go,  when  the 
tickets  are  placed  in  the  master  box  the  cards  go 
into  the  drawer  marked  ** names  in  box." 

Q.  Then  is  it  true  that  when  you  and  Mr.  Brown 
select  these  tickets  alternately  that  you  put  in  the 
box  those  tickets  which  include  names  that  have 
been  supplied  by  you  from  the  cards  in  the  avail- 
able box,  and  from  your  own  list  and  names  sup- 
plied by  Mr.  Brown  from  his  list  who  have  re- 
sponded to  the  questionnaire  ? 

A.     That  is  correct. 

Mr.  Calverley:     That  is  all,  your  Honor. 

Mr.  Margolis:     Shall  I  proceed,  your  Honor*? 

The  Court:  Well,  I  don't  know.  I  still  do  not 
understand  it. 

Mr.  Margolis:  I  have  a  little  difficulty  too,  your 
Honor.  [114] 

The  Court:  Now  let  me  see.  Before  recess  you 
were  going  to  go  out  and  get  the  last  list  that  Mr. 
Brown  submitted. 

The  Witness:  Well,  I  don't  know  whether  it  is 
the  last  list  or  not.   You  asked  for  some  list. 

The  Court:  You  have  a  list  there.  Now  I  don't 
know  yet  when  those  get  into  the  available  box.  You 
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say  they  get  in  after  they  are  used.    What  do  you 

mean  after  they  are  used? 

The  Witness:  Where  the  questionnaires  are  re- 
turned from  these  lists,  then  from  other  sources. 

The  Court:  Not  from  the  other  sources,  just 
froiix.this  list. 

The  Witness:  All  right.  These  are  new  names. 
They  are  checked  with  the  names  in  the  box  and 
in  the  available  box  for  duplicates. 

The  Court:  Then  you  make  a  card  out  from  the 
questiomiai^re  ? 

The  Witness:  The  questionnaires  are  first  ar- 
ranged in  alphabetical  order,  the  ones  that  are  re- 
ceived up  to  that  time  or  that  have  been  placed  in 
alphabetical  order.   We  only  work  with  that  bunch. 

Then  the ; cards  are  typed,  as  I  indicated  before, 
where  there  are  no  cards,  or  any  names  coming  off 
of  this  list  there  would  be  a  card  typed  up  from 
the  questionnaire. 

The  Court:     Then  where  would  the  card  go? 

The  Witness:  It  would  be  held  in  abeyance 
until  the  jury  commissioner  and  I  met  and  put  the 
names  in  the  box. 

The  Court:     You  put  the  names  in  the  available 

box  ?  ; 

The  Witness :     Put  the  names  in  the  master  box. 

The  Court:     In  the  master  box? 

The  Witness:  Yes.  The  only  place  where  the 
jury  commissioner  and  clerk  place  names  is  in  the 
master  box. 


Allied  Workers,  et  al.  vs.  U.  S.A.  2055 

(Testimony  of  Edmund  L.  Smith.) 

The  Court:  So  that  what  you  do  is  to  perform 
the  clerical  processing  of  the  names  submitted  by 
the  commissioner? 

The  Witness:     That  is  correct. 

The  Court:  His  cards  and  questionnaires  are 
kept  separately  or  just  the  cards  from  your  cards? 

The  Witness:  No.  They  are  commingled  in  al- 
phabetical  order. 

The  Court:     Commingled  in  alphabetical  order? 

The  Witness:     Before  the  tickets  are  typed. 

The  Court:     Before  the  tickets  are  typed? 

The  Witness :  That  is  right.  There  are  no  tickets 
for  those  cards,  for  none  of  them,  because  when 
we  are  through  with  the  tickets  during  the  term, 
until  the  end  of  the  term,  the  tickets  are  discarded 
and  new  tickets  are  made  up  for  all  of  the  cards 
at  each  time  the  jury  commissioiier  and  the  clerk 
place  the  names  in  the  box. 

The  Court:  So  that  the  855  names  that  were  se- 
lected were  names  for  the  January  jury — ^^the  855 
we  are  talking  about  now — were  names  half  of  them 
submitted  by  the  commissioner  [117]  without  re- 
gard to  your  available  file  and  half  of  them  by  you, 
is  that  correct? 

The  Witness :  I  couldn  't  say  that  they  were  50 
and  50  per  cent,  or  20  and  80  per  cent,  or  40  and 
60  per  cent. 

The  Court:  How  do  you  explain  the  alternate 
depositing  in  the  box  of  names? 

The  Witness :  We  sit  down  with  the  tickets, 
and,  as  I  say,  he  puts  half  of  the  tickets  in  and  I 
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put  half  of  the  tickets   in  no  matter  from   what 
source,  but  if  there  is  a  name  that  comes  up  and 
the  commissioner  thinks  it  is  deceased,  or  happens 
to  be  incompetent  or  otherwise,  we  will  set  it  aside. 

The  Court:  Now  when  is  the  determination 
made  about  the  855  names,  by  the  order  of  the 
court  ? 

The  Witness:     To  place  them  in  the  box? 

The  Court:  To  draw  855  names.  That  is  not 
decided  until  the  court  makes  its  order? 

The  Witness:  No,  the  order  reads,  the  exhibit 
here  in  the  record  reads,  that  the  clerk  and  jury 
commissioner  shall  empty  the  box  and  place  therein 
not  less  than  300  or  500  names. 

The  Court :     Not  less  than  500  names  of  citizens  ? 

The  Witness:     Yes. 

The  Court:  Well,  then,  if  I  understand  you 
correctly,  you  have  no  way  of  knowing,  and  there 
is  no  way  of  telling,  of  the  855  names  in  the  box 
for  the  current  term  how  many  of  [117]  those 
names  were  originally  submitted  by  the  commis- 
sioner and  how  many  of  them  were  submitted  by 
you  through  other  sources? 

The  Witness:     There  is  no  way  of  telling. 

Mr.  Margolis:  I  wonder  if  I  could  ask  a  ques- 
tion along  those  lines? 

Q.  I  notice  on  those  lists  furnished  you  by  the 
commissioner,  with  almost  no  exceptions  the  names 
were  those  of  women.  There  might  be  one  excep- 
tion in  100  or  200.   That  is  right,  isn't  it? 

A.     Oh,  no.     Here  is  a  list  that  is  all  men. 
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Q.     He  also  submits  lists  of  men  to  you? 

A.  Yes,  from  time  to  time.  There  are  over  a 
thousand  there.  They  must  have  coimted  them  when 
they  ran  them  off. 

The  Court:  Let  me  get  another  thing  straight 
now.  The  cards  made  up  on  those  lists  submitted 
by  him  do  not  go  into  your  so-called  available 
drawer  until  after  they  have  been  put  into  a  box 
and  chosen  on  a  panel,  is  that  correct? 

The  Witness:     That  is  correct;  or  excused. 

The  Court:  I  understand.  So  that  there  is  no 
commingling  in  your  available  box  of  the  names 
submitted  by  the  commissioner  and  yourself  until 
after  the  names  submitted  by  him  have  served? 

The  Witness:     That  is  right,  on  new  names. 

The  Court:     On  new  names? 

The  Witness:     Yes.  [118] 

Q.  (By  Mr.  Margolis)  :  Mr.  Smith,  when  was 
the  last  time  that  you  picked  a  group  of  cards  out 
of  the  25,000  or  30,000  cards  that  you  refer  to? 

A.  Recently.  I  can't  remember  how  long  ago 
it  has  been. 

Q.     Within  the  last  month  or  two  ?  A.     Yes. 

Q.  At  that  time  how  many  cards  did  you  pick 
out  of  those  25,000  or  30,000  cards? 

A.  I  didn't  get  through  the  alphabet  and  I 
imagine  that  I  am  having  prepared  now  for  mail- 
ing perhaps,  as  near  as  I  can  recollect,  between 
1500  and  2000. 

Q.  And  those  were  names  selected  by  you  in  the 
last  month  or  two?  A.     Yes. 
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Q.     From  25,000  or  30,000  cards?  A.     Yes. 

Q.     Now  how  many  times  a  year  do  you  do  that? 

A.     I  coiildn  't  say. 

The  Court:     Several  times? 

The  Witness:     Might  be. 

Q.  (By  Mr.  Margolis)  :  Now  when  you  mailed 
out:  these  1500  or  2000  questionnaires  from  cards 
oiit:of  tlie.25,P00  or  30,000  cards,  did  you  at  the 
same  time  mail  out  cards  from  lists  submitted  to 
you  by  .Mr.  Brown?  [119] 

;A.     Approximately  around  the  same  time. 

Q.  How  many  did  you  mail  out,  how  many 
questionnaires  did  you  mail  out  for  the  list  sub- 
mitted by  Mr.  Brown  at  that  time? 

A.     I  don't  know. 

Q.     Would  you  have  that  list?  Could  you  tell  us? 

A.     I  couldn't  tell  you. 

Q.  Where  is  the  list  now,  this  very  last  list 
that  you  received  from  Mr.  Brown?  Where  would 
it  be? 

A.  Well,  one  of  these  might  be  it.  Let's  see. 
August  23,  1946.   That  might  be  the  last  list. 

Q.     And  that  is  a  list  of  a  little  over  1000? 

A..  Yes. 

Q.  So  according  to  the  best  of  your  recollec- 
tion, at  the  time  when  you  mailed  out  question- 
naires to  a  few  more  than  a  thousand  people  on 
lists  submitted  by  Mr.  Brown,  you  mailed  ques- 
tionnaires to  somewhere  betwo(>n  1500  nnd  2000 
people  from  cards  selected  from  the  25,000  or  30,000 
cards  you  havo  referred  to? 
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A.  Well,  there  must  be  another  list — oh,  here 
they  are.    This  was  received,  500  women. 

The  Court:  For  the  sake  of  the  record,  let's 
mark  those  so  will  know  what  they  are. 

Mr.  Margolis:  Let's  identify  them  for  the 
record.  [120] 

For  Exhibit  N  we  have  marked  a  list  with  the 
number  "500"  at  the  top  and  marked  "received 
12/16/45." 

The  Court:     Admitted. 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  N.) 

The  Court:     Do  you  have  some  more  there? 

Mr.  Margolis:  The  last  to  be  marked,  as  Ex- 
hibit O,  is  a  list  with  the  number  "1000  plus"  at 
the  top  and  ' '  received  8/23/46. ' ' 

(The  questionnaires  referred  to  were  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  O.) 

The  Court:     Then  you  have  another  one? 

Mr.  Margolis:  That  has  already  been  marked 
as  Exhibit  M,  your  Honor. 

The  Court:     Go  ahead,  coimsel. 

Q.  (By  Mr.  Margolis)  :  You  were  referring  to 
Exhibit  N.  Now  the  questionnaires  for  Exhibit  N" 
were  mailed  on  9/26/46,  is  that  correct? 

A.     That  is  correct. 
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Q.  Now  is  that  the  approximate  time  that  you 
mailed  the  last  questionnaires  from  cards  selected 
by  you? 

A.  I  don't  believe  there  were  any  cards  made 
at  that  time — I  mean,  cards  drawn  out  of  the 
available  box  at  that  time. 

The  Court:  Mr.  Smith,  do  you  have  any  list 
submitted  by  [121]  the  commissioner  there  upon 
which  you  have  made  up  cards  which  have  not  yet 
gone  into  the  available  drawer? 

The  Witness:  I  have  perhaps  several  thousand 
questionnaires  that  haven't  been  gone  over. 

The  Court:  Of  names  submitted  by  the  com- 
missioner ? 

The  Witness:     Maybe  both. 

The  Court:  Let's  just  stick  to  the  commissioner 
for  a  few  minutes. 

The  Witness:  Yes,  I  would  say  there  are  some 
names  on  his  in  there. 

The  Court:  I  understood  you  to  say  just  a  few 
moments  ago  that  the  cards  for  the  names  of  the 
list  submitted  by  the  commissioner  do  not  go  into 
the  available  box  until  after  they  have  served  as 
jurors  or  been  excused. 

The  Witness:     That  is  correct. 

The  Court:  Now  do  you  have  any  such  group 
of  cards  in  your  office  at  the  present  time? 

The  Witness :     None. 

The  Couit:  They  have  all  served  as  jurors  and 
gone  into  the  available  file,  is  that  correct? 

The  Witness:     No. 
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The  Court:     Or  are  in  the  current  file? 

The  Witness:     That  is  correct. 

The  Court:     In  the  current  box? 

The  Witness:     That  is  correct.  [122] 

Mr.  Margolis:  I  still  would  like  to  get  this  oTie 
thing  cleared  up,  if  I  can. 

Q.  At  the  present  time  you  have  drawn  from 
the  25,000  or  30,000  cards  about  1500  or  2000  cards 
and  you  are  going  to  mail  questionnaires  to  the 
persons  whose  names  appear  on  those  1500  or  2000 
cards  ?  A.     Yes. 

Q.  At  the  same  time  are  you  going  to  mail 
questionnaires  to  persons  appearing  on  a  list  sub- 
mitted by  Mr.  Brown  ? 

A.     Yes;  that  is  approximately  the  same. 

Q.     Do  you  have  that  list?  A.     No. 

Q.  Do  you  expect  to  get  that  list  in  the  near 
future,  is  that  it?  A.     Yes. 

Q.  How  many  names  will  be  on  that  list,  do 
you  know?  A.     No,  I  don't  know. 

Q.     How  many  names  are  usually  on  those  lists? 

A.  Various,  as  we  have  seen  here.  Here  is  a 
list  with  1000  names,  another  with  approximately 
500,  and  one  with  69  names  on  it. 

Q.  Do  you  know,  with  regard  to  Exhibits  M, 
N  and  O,  and  the  dates  which  appear  thereon,  when 
the  questionnaires  were  sent  out? 

A.  No,  I  do  not  except  on  Exhibit  N  where  the 
clerk  [123]  who  has  mailed  them  has  noted  that 
the  questionnnaires  were  mailed  on  September  26, 
1946. 
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Q.  Let's  stick  to  Exibit  N  then.  Do  you  know 
how  many  questionnaires  were  mailed  altogether 
during  that  period?  A.     I  do  not. 

Q.  Do  you  know  how  many  questionnaires  were 
sent  to  persons  whose  names  appeared  on  cards 
selected  from  the  25,000  or  30,000  cards  at  that  time  ? 

A.     There  were  very  few,  very  few. 

Q.     Do  you  know  how  many? 

A.     No,  I  don't. 

Q.  When  you  go  through  25,000  or  30,000  cards 
for  the  purpose  of  selecting  names,  what  method 
do  you  use  in  selecting  cards  which  determines, 
first,  which  cards  you  will  select  and,  second,  how 
many  cards  you  will  select? 

A.  I  kind  of  look  for  the  date,  alphabetically 
starting  with  the  days,  and  I  go  through  the  cards 
haphazardly  and  pull  out  the  first  card  I  come  to, 
say  with  a  date  1940  on  it,  showing  either  excused 
or  impaneled,  with  no  date  subsequent  to  1940  or 
'41.  I  look  primarily  for  that  date,  look  at  that  date. 

Q.  Do  you  look  for  the  date,  just  for  the  date 
1940?  A.     Yes,  or  prior. 

Q.     Or  prior?  A.     Yes.   [124] 

Q.  In  other  words,  you  will  pull  out  all  cards 
of  jurors  who  have  either  served  or  were  excused 
prior  to  1940  or  during  the  year  1940  and  who  have 
not  served  since  that  time? 

A.  That  is  right,  except  I  wouldn't  say  that  I 
pull  all  of  them,  because  I  may  miss  some  of  them. 

Q.  But  your  purpose  in  going  through  is  to  pull 
all  of  them?  A.     Not  all  of  them. 
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Q.  How  do  you  determine  which  of  them  you 
will  pull  and  which  of  them  you  will  not? 

A.  I  go  through  the  alphabet  and  approxi- 
mately take  some  names  from  each  letter  of  the 
alphabet. 

Q.  Let's  say  you  come  to  the  letter  A,  and  let's 
say  that  there  are  2500  cards  of  persons  who  have 
served,  let's  say  a  thousand  cards  of  persons  who 
have  served  during  or  prior  to  1940,  or  were  ex- 
cused and  haven't  served  since;  how  would  you 
determine  which  of  those  1000  cards  from  the  letter 
A  would  select?  A.     Just  chance. 

Q.  What  do  you  mean  by  chance?  Would  you 
take  the  first  few  hundred  you  came  to? 

A.     According  to  how  much  time  I  had. 

Q.  Well,  you  start  with  the  letter  A  at  the  be- 
ginning and  you  will  go  as  far  as  you  haxc  tirae 
to  go  through  that  letter  taking  out  all  of  the  cards 
as  they  appear  of  jurors  who  served  or  were  ex- 
cused in  1940  or  prior  thereto,  and  haven't  served 
since  then?  [125]  A.     Not  all  of  them. 

Q.  How  do  you  determine  which  ones  you  do 
and  which  ones  you  do  not  pull  out? 

A.     Just  by  chance. 

Q.  When  you  sa}^  just  by  chance,  do  you  just 
shut  your  eyes  and  not  look  at  the  cards,  or  what 
do  you  do? 

A.  I  said  I  looked  at  the  date  but  I  do  not 
take — if  I  take  four  or  five  cards,  I  might  jump 
four  or  five  or  I  might  jump  ten. 
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Q.  And  you  will  take,  if  you  were  selecting 
cards,  as  you  jump  along  you  will  take  all  of  the 
cards?  A.     Only  those  cards 

Q.     Only  those  cards  dated  1940  or  prior  thereto  ? 

A.  That  is  right.  I  may  by  chance  get  in  a  card 
in  '41  or  '42. 

Q.  Now  within  the  855  that  were  put  in  the 
box  in  Januaiy  1947,  do  you  have  any  idea  how 
many  or  what  the  approximate  percentage  were 
that  were  selected  from  the  25,000  or  30,000  cards? 

A.     Very  few. 

Q.     Do  you  have  any  idea? 

A.  No,  because  most  of  the  cards  for  this  present 
panel  were  mostly  submitted  by  the  jury  commis- 
sioner and  selected  from  those  who  had  not  served 
before.  [126] 

Q.  Do  you  know  how  many  were  selected  by  the 
jury  commissioner  and  how  many  by  yourself? 

A.  No,  but  approximately  all  of  them,  the  ma- 
jority of  them. 

Q.     When  did  you  last  select 

The  Court:     Majority  of  what? 

The  Witness :  In  answer  to  his  question,  the  ma- 
jority of  the  names  were  submitted  by  the  jury 
commissioner. 

The  Court:  That  is,  the  majority  of  the  855 
names  ? 

The  Witness:     Yes. 

On  December  28  we  put  in  70  additional  names, 
put  in  567  first  and  I  believe  those  70  were  all 
women. 
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Q.  (By  Mr.  Margolis) :  The  70  additional 
names  were  all  women,  is  that  right  1  A.     Yes. 

Q.     How  about  the  567? 

A.     They  were  both  men  and  women. 

Q.  And  they  came  from  both  sources,  is  that 
right? 

A.  No,  the  great  majority  of  the  women  are 
submitted  by  the  jury  commissioner. 

Q.  But  the  567  cards  came  from  both  sources, 
isn't  that  right? 

A.  Yes,  with  the  qualification  that  very  few 
came  from  the  available  box  at  that  time.  [127] 

Q.     How  about  during  the  year  1946? 

A.  That  was,  as  evidenced  here,  perhaps  50  per 
cent  from  each  source,  the  jury  commissioner  and 
the  available  cards. 

Q.  That  is  the  ones  from  which  the  February 
1946  grand  jury  were  drawn? 

A.     That  is  correct. 

Q.  Now  in  your  affidavit  you  say  that  in  addi- 
tion to  selecting  names  from  25,000  or  30,000  cards, 
you  have  submitted  names  of  wives  of  men  selected 
for  service  Avho  were  disqualified? 

A.     That  ought  to  be,  excused  or  disqualified. 

Q.  Those  would  constitute  a  very,  very  small 
number,  would  they  not? 

A.     Comparatively;  yes. 

Q.  Just  a  few  names  here  and  there,  is  that 
right?  A.     Yes,  that  is  right. 

Q.  And  are  those  pretty  much  the  situation 
where  the  husbands  volunteered  the  services  of 
their  wives? 
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A.  Well,  they-  will  give  the  name  of  their  wife 
and  say,  "Well,  the  judge  excused  me  but  here  is 
the  name  of  my  wife.   She  can  serve." 

Q.  Where  does  the  suggestion  come  from?  Does 
it  originate  from  you,  "maybe  your  wife  would  like 
to  serve  f"  or  does  it  originate  from  the  excused  or 
disqualified  juror?  [128]  A.     Both. 

Q.  You  sometimes  suggest,  "How  about  your 
wife,"  is  that  right? 

A.     Yes,  and  they  sometimes  submit  the  name. 

Q.  Now  when  does  this  occur?  Does  this  occur 
at  the  time  that  the  jury  is  being  impaneled? 

A.     Oh,  at  various  times. 

Q.  Do  these  people  come  in  and  talk  to  you 
and  ask  to  be  excused  or  disqualified? 

A.  Sometimes  they  come  in  and  sign  their  pay 
voucher  and  sometimes  when  they  are  excused  they 
will  come  into  the  clerk's  office. 

Q.  What  do  they  come  in  for  when  they  are 
excused  ? 

A.  Sometimes  to  sign  a  pay  voucher  and  some- 
times the  judge  will  excuse  them  and  send  them  in 
there  to  notify  the  clerk. 

The  Court:     To  notify  you? 

The  Witness:     Yes. 

The  Court:     To  take  them  off  the  list? 

The  Witness:     Yes. 

Q.  (By  Mr.  Margolis)  :  How  about  disqualified 
jurors,  do  they  come  in  in  the  same  way? 

A.  Those  who  are  excused  for  incompetency 
would  be  at  the  time  or  prior  to  the  impanelment. 
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Q.  And  you  excuse  them  for  incompetency,  is 
that  right?  A.     What? 

Q.    Who  excuses  these  people? 

A.  The  Court  is  the  only  one  who  excuses  them 
for  incompetency  or  otherwise. 

Q.  You  refer  in  your  affidavit  to  furnishing 
lists  of  colored  people.  When  did  you  furnish  a 
list  of  colored  people? 

A.     A  year  or  two  ago. 

Q.  How  did  you  happen  to  furnish  a  list  of 
colored  people  a  year  or  two  ago? 

A.  I  asked  the  colored  deputy  in  my  of&ce  to — 
at  the  time  we  were  getting  names  ready  for  the 
box — to  get  me  a  list  of  colored  people. 

Q.  Did  you  tell  him  where  to  get  the  list  or  how 
to  get  it? 

A.  No,  I  thought  he  had  sense  enough  to  get 
it  himself.    I  sent  questionnaires  out  through  him. 

Q.  Did  you  ask  him  to  select  a  list  from  his 
friends  or  to  go  from  house  to  house?  How  was 
he  to  get  this  list  of  colored  people? 

A.     I  didn't  tell  him. 

Q.  Just  submit  a  list  of  colored  people,  is  that 
what  you  told  him?  A.     Yes.  [130] 

Q.     How  big  a  list  did  he  submit? 

A.  Oh,  there  were  several  lists.  They  weren't 
very  big  lists. 

Q.     Ten,  fifteen,  twenty,  fifty? 

A.     Something  like  that. 

Q.     Something  like  what? 
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A.  There  was  one  list  I  believe  from  a  veterans 
organization,  that  is,  he  told  me  it  came  from  a 
veterans  organization. 

The  Court:     How  big  was  that  list? 

The  Witness:  I  don't  remember.  There  was  one 
of  them  that  had 

The  Court:     Do  you  have  those  lists? 

The  Witness :  No.  As  I  say,  we  discard  the  lists 
when  the  cards  are  made  up  and  work  only  from 
the  cards.  We  don't  work  from  the  lists. 

The  lists  are  never  checked.  We  haven't  the  cler- 
ical help  to  do  that.  They  are  never  checked  to  find 
out  how  many  actually  returned  the  questionnaire. 
That  hasn't  been  done. 

The  Court:  The  only  function  that  the  list  per- 
forms then  is  to  be  a  mailing  list  for  the  question- 
naires ? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Margolis) :  Do  you  know  how 
many  were  on  these  lists  of  colored  people?  [131] 

A.     No,  I  don't. 

Q.     You  don't  have  any  idea? 

A.     I  would  say  less  than  a  hundred. 

Q.     On  each  of  the  lists  ? 

A.     No,  altogether. 

Q.  When  was  the  first  time  you  got  such  a  list 
and  when  was  the  last  time  ? 

A.  I  don't  remember  that.  As  I  say,  about  a 
year  or  two  ago  was  the  last  list. 

Q.  What  was  the  reason  for  getting  a  special 
list  of  colored  people? 
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A.     I  wanted  some  more  names  in  the  box. 

Q.  You  felt  that  it  wasn't  necessary  in  1946 
and  1947,  is  that  right? 

A.  The  colored  people  were  coming  in  then  on 
the  venires.  The  former  clerk  had  placed  colored 
people  in  the  box. 

Q.     You  say  a  former  clerk  had  placed  them? 

A.  Yes,  my  predecessor  had  placed  colored 
people  on  the  list  that  he  obtained,  the  jury  com- 
missioner, and  those  were  in  the  available  box 
mixed  up  with  all  the  others. 

Q.  Did  you  find  that  the  lists  submitted  to  you 
by  Mr.  Brown  contained  an  average  proportion  of 
colored  people  ? 

A.  Yes.  I  believe  some  of  these  lists  contained 
colored  people. 

The  Court:     Can  you  tell  by  looking  at  the  list? 

The  Witness:     No. 

The  Court :     How  do  you  know  they  do  ? 

The  Witness:  Only  by  my  observation  in  the 
courtroom  when  they  come  in. 

Q.  (By  Mr.  Margolis)  :  You  didn't  obtain  nn 
extra  list  for  1947,  is  that  right  ?  A.     No. 

Q.     Did  you  obtain  one  for  1946. 

A.  I  can't  say  whether  any  of  those  were  in 
that  box  at  that  time  or  not.    I  believe  they  were. 

Q.  Do  you  know  how  many  colored  people  there 
were  in  the  group  of  855?  A.     No,  I  do  not. 

Q.     Do  you  have  any  idea?  A.     No,  I  don't. 

Q.     Were  there  more  than  two? 

A.     I  am  positive  of  that. 
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Q.     Were  there  more  than  10? 

A.     I  wouldn't  say  as  to  that. 

Q.  Now  you  refer  also  in  your  affidavit  to  other 
lists.  You  say  lists  of  colored  people  and  others. 
What  do  you  refer  to  by  the  word  "others"? 

A.  From  the  lists  that  I  have  spoken  of  made 
up  from  time  to  time  of  jurors  submitting  their 
wives'  names,  and  I  [133]  remember  at  one  time, 
since  the  Chinese  Nationality  Act,  I  got  up  the 
names  of  some  Chinese  from  the  records  in  my 
office.   I  can't  think  of  any  others. 

The  Court:     Naturalized  Chinese? 

The  Witness:     Both. 

Q.  (By  Mr.  Margolis)  :  When  you  refer  to 
certain  records  in  your  office,  what  were  those 
records?  A.     Naturalization  records. 

Q.  Then  you  got  from  those  the  list  of  Chinese, 
and  that  list  was  one  of  naturalized  Chinese? 

A.     No,  both  naturalized  and  native-born. 

Q.  Where  did  you  get  the  names  of  the  native- 
born  Chinese? 

A.     From  the  records  in  my  office. 

Q.     What  records? 

A.  The  naturalization  records,  from  the  wit- 
nesses; not  only  the  applicant  himself  but  the  wit- 
nesses too. 

Q.  Now  are  there  any  other  lists  that  you  refer 
to  in  your  affidavit? 

A.     I  can't  think  of  any  right  now. 

The  Court:  Mr.  Smith,  actually  in  the  25,000 
or  30,000  names  that  you  have  in  that  box,  as  I 


AUied  Workers,  et  al.  vs.  U.  S.  A.  2071 

(Testimony  of  Edmund  L.  Smith.) 

gather  from  your  testimony,  you  have  supplied  a 

comparatively  few  of  them. 

The  Witness:     That  is  correct.  [134] 

The  Court:  Would  you  estimate  that  of  the 
25,000  or  30,000  names  that  you  have  supplied  ap- 
proximately 2000  or  3000,  or  more  or  less? 

The  Witness :     Less. 

The  Court:     Less  than  two  or  three  thousand? 

The  Witness:    Yes. 

The  Court:  So  that  the  25,000  or  30,000  names 
as  they  are  on  the  cards  in  your  office  at  this  time 
are  these  names  that  has  been  accumulated  there 
and  the  ones  that  have  been  made  up  and  added 
to  by  the  jury  commissioner  from  time  to  time? 

The  Witness :     That  is  correct. 

The  Court:  And  previous  clerks  and  previous 
jury  commissioners? 

The  Witness:  Yes,  you  see,  I  have  two  other 
divisions,  two  other  jury  commissioners. 

The  Court:  Well,  now,  one  thing  I  would  like  to 
ask — were  you  concluded  ? 

Mr.  Margolis :  I  had  finished  my  questions,  your 
Honor,  unless  there  is  something  that  you  want 
to  add. 

The  Court :  I  still  want  to  go  back  to  the  situa- 
tion we  were  discussing  a  while  ago  about  these 
cards  from  the  jury  commissioner. 

I  understood  you  to  say  that  these  cards  are  not  • 
put  into  the  available  list  until  the  persons-  have- 
been  called  for  [135]  service  on  the  jury  and  served 
or  excused,  is  that  right?  O'.-.    .•;; 

The  Witness:     That  is  correct. 
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The  Court:  From  the  list  submitted  by  the  jury 
commissioner  ? 

The  Witness :     That  is  right. 

The  Court:  And  that  you  do  not  now  have  any 
segregated  cards  in  that  class  in  your  office'? 

The  Witness:  There  is  a  box  of  cards  that 
haven't  been  mailed  yet. 

The  Court :     Haven't  been  mailed  what? 

The  Witness:  There  was  a  mixup  in  the  system. 
We  had  to  get  some  names  quickly  and  there  are 
approximately^!  stated  before  that  there  were  no 
cards: — ^I  remember  now  there  are  approximately 
maybe  a  thousand  cards  or  so,  and  I  was  not  sure 
that  questionnaires  had  not  been  mailed  out.  En- 
velopes had  been  typed  and  I  haven't  checked  the 
envelopes  to  see  whether  they  matched  the  cards 
or  not. 

The  Court:  Well,  now,  I  understood  you  to  also 
say  that  people  who  have  served  on  the  jury,  their 
name  does  not  go  back  into  the  available  box  for 
at  least  a  year,  is  that  right  ? 

The  Witness:  At  least  two  years  at  the  mini- 
mum. 

The  Court:  That  is  kept  in  a  segregated  file,  is 
that  right? 

The  Witness:  It  has  been  lately  but  not  previ- 
ously. [136]  Previous  to  1945  they  went  into  the 
available  box  with  all  the  others  alphabetically 
under  the  one  alphabet. 

The  Court:     Previous  to  1945? 

The  Witness:    Yes. 
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The  Court:  Well,  now,  where  are  the  women 
who  served  on  the  grand  jury  in  1946,  the  names 
of  the  women  who  served  on  the  petit  juries  during 
1946? 

The  Witness :  Here  are  the  ones  that  were  drawn 
and  the  exhibit  here  of  the  grand  jury  of  the  23 
who  served. 

The  Court:  You  mean  the  cards?  Where  ai'e 
the  cards  segregated? 

The  Witness:  Right  there.  The  cards  of  the 
grand  jury  are  in  here  as  an  exhibit,  and  the  petit 
jury  cards  of  the  venire  are  here. 

The  Court:     There  are  all  the  men  and  women? 

The  Witness:     Men  and  women. 

The  Court:  And  those  are  taken  now  out  of 
your  box  that  you  reserve  for  a  year  or  two  before 
you  put  back  into  your  available  box? 

The  Witness:     These  will  go  into  tJiat  box. 

The  Court:     That  separate  box? 

The  Witness :     That  is  right. 

The  Court:     I  see.  [137] 


EDMUND  L.  SMITH 

the  witness  on  the  stand  at  the  time  of  adjourn- 
ment, resumed  the  stand  and  testified  further  as 
follows: 

*     *     *  .  •    •  ' 

The  Court:  Mr.  Smith,  did  you  bring  with  you 
all  of  the  lists  you  had  that  were  submitted  by  Mr. 
Brown,  the  commissioner? 
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The  Witness:     I  have  found  some  more  lists.    I 
wouldn't  say  that  they  are  all ;  no. 
...  TJhje  Court:     You  found  some  more? 

The  Witness:  The  lists  are  discarded  and  we 
don't  use, theni  after  the  cards  have  been  typed. 

The  Court :     What  lists  have  you  there  %  Will  you 
identify  them  by  time? 
.    The  Witness :     The  first  list  was [145] 

The   Court:     Have   you   got   them   consecutively 
t^heref 
; : ;  T^iei  Witness :     No. 

The  Court:     Let's  arrange  them  consecutively. 

The  Witness:     Consecutively  as  to  what? 

The  Court:     Time. 
•    The  Witness :     Time  of  what  ? 
;   The  Court:     The  present  calendar  we  are  using. 

The  Witness:  Here  is  a  list  marked  ''question- 
naires mailed  11/9/45  except  red  checked  marked 
pages."   All  of  the  names  were  not  used. 

The  Court:  Have  you  got  them  arranged  there 
as  to  dates? 

The  Witness:  Here  is  another  list  "question- 
naires mailed  11/16/45."  That  is  later. 

The  other  list  doesn't  show  when  the  question- 
naires were  mailed. 

The  Court:  Does  it  show  when  it  was  received 
or  some  approximate  date? 

The  Witness:  Later  on,  on  July  30,  1945,  there 
were  495  used  and  put  in  the  box. 

The  Court:  Just  a  minute.  I  see  Mr.  Brown  is 
in  the  courtroom.   Let  me  ask  him  a  question. 
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If  you  take  the  stand,  will  you  be  able  to  advise 
when  you  submitted  these  lists?  Do  you  have  any 
record  or  memorandum  of  them? 

Mr.  Brown:     Your  Honor,  how  far  back?  [146] 

The  Court :     Various  lists,  say  the  last  two  years. 

Mr.  Brown:  Yes.  I  think  perhaps  I  could  but 
I  would  have  to  bring  them  in.   I  have  some  lists. 

The  Court :     You  have  duplicates  at  home  ? 

Mr.  Brown:  Not  on  all  of  them.  Well,  I  might, 
but  I  don't  know. 

The  Court:  You  can  show  the  date  they  were 
submitted  ? 

Mr.  Brown:  I  think  I  could,  if  you  don't  take 
me  back  too  far. 

The  Court:     How  far  back? 

Mr.  Brown:     I  think  two  or  three  years. 

The  Court:     That  is  plenty. 

Mr.  Brown:  I  will  try  to  get  them.  I  am  not 
sure  about  it  though. 

The  Court :     Very  well. 

Just  hand  those  lists  to  the  Clerk  and  he  will 
mark  them.  Designate  them  as  to  date  and  give 
them  a  number  alphabetically  according  to  their 
date. 

The  Clerk:  The  list  dated  May  11,  1944,  will  be 
Exhibit  P. 

(The  list  referred  to  was  marked  Defend- 
ants' Exhibit  P  and  received  in  evidence.) 

The  Clerk:  The  list  dated  at  the  tx)p,  and  also 
notation  ''put  in  box  7/30/45"  will  be  Exhibit  Q. 
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(The  list  referred  to  was  received  in  evidence 
and  marked  Defendants'  Exhibit  Q.) 

The.  Clerk:  And  the  list  marked  "put  in  box 
7/30/45,"  list  of  390,  will  be  Defendants'  Exhibit  R. 

,;  .  I    -..(The  list  referred  to  was  received  in  evi- 
dence :and  marked  Defendants'  Exhibit  R.) 

The  Cilerk:  And  "1000  put  in  box  11/16/45" 
willbe  Defendants'  Exhibit  S. 

(The  list   referred  to  was   received  in  evi- 
dence and  marked  Defendants'  Exhibit  S.) 

The  06lirt:  One  of  the  exhibits  yesterday  was 
in  November  1945  also  I  think,  wasn't  it? 

The  Clerk:     December  16,  1945. 

The  Court:  Here  is  one  for  11/8/45.  Let  me 
see  the  December  16,  1945,  and  the  11/8/45. 

(The  documents  referred  to  were  passed  to 
the  Court.) 

The  Clerk:  Here  is  a  list  which  is  Defendants' 
Exhibit  R,  "put  390  in  the  box  7/30/45,"  and  ^'ques- 
tioimaires  mailed  11/8/45." 

The  Court:  Now,  Mr.  Smith,  you  have  heard 
these  exhibits  described.  There  is  M,  N,  R  and  S 
which,  from  the  records,  would  indicate  that  ques- 
tionnaires were  mailed  in  the  latter  part  of  1945. 
Would  your  processing  on  them,  that  is,  the  ques- 
tionnaires and  the  carding,  and  so  forth,  have  been 
completed  in  time  for  these  names  to  ])e  part  of 
the  February  1946  master  box?  [148] 
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The  Witness:  Part  of  them  would.  As  I  say, 
we  were  limited  by  clerical  help  and  only  a  portion 
of  them  would  be  processed. 

The  Court:  Only  a  portion  would  have  reached 
that  stage  where  they  could  go  into  the  master  box 
where  you  select  the  name  and  the  commissioner 
selects  the  name  alternately? 

The  Witness:  That  is  correct.  At  that  time  we 
placed  637  names  in  the  box.  That  is  all  we  had 
processed. 

The  Court:  And  all  of  those  names  of  the  637 
names  came  from  these  lists? 

The  Witness:     No. 

The  Court:  How  many  of  those  would  you  say 
came  from  these  lists? 

The  Witness:  From  the  cards  that  I  had  here 
and  which  are  on  the  clerk's  desk,  I  said  that  it 
indicates  by  those  cards  that  perhaps  50  per  cent 
had  been  called  before  and  indicates  that  those 
cards  came  out  of  the  same  box. 

Mr.  Calverley:  I  think,  your  Honor,  this  batch 
of  cards  which  are  those  drawn  for  the  petit  jury 
panel  in  1946  should  be  introduced  as  an  exhibit* 

The  Court:     I  thought  they  were. 

Mr.  Calverley:  They  were  niDt,  just  the  grand 
jury  cards. 

I  will  offer  them  as  Plaintiff's  Exhibit  1. 

The  Court:  We  will  give  them  a  defendants' 
letter.  [149] 
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Mr.  Margolis:     No  o})jection. 
The  eierk:     T. 

(The  documents  referred  to  were  received 
in  evidence  and  marked  Defendants'  Exhibit 
T.) 

The  Court:  These  were  just  the  petit  jury  and 
other  batch  of  cards  were  the  grand  jury,  and  the 
two  of  them  together  do  not  make  up  the  master 
box  or  the  master  list  of  637  names? 

The  Witness :  No,  they  do  not  because  they  were 
drawn  out  at  that  time  on  December  29,  1945,  there 
were  drawn  300  petit  and  50  grand  jurors,  leaving 
a  balance  in  the  box  of  287.  There  is  no  way  to 
ascertain  which  names  those  287  are. 

The  Court:  From  the  method  which  you  fol- 
lowed and  your  experience  in  putting  these  names 
in  the  box,  would  you  be  able  to  state  whether  or 
not,  in  your  opinion,  the  remainder  of  the  names — 
how  many  are  there,  did  you  say? 

The  Witness:     287. 

The  Court:  287  names  would  have  been  se- 
lected in  the  same  manner  as  those  cards  indicated 
by  Exhibit  T? 

The  Witness:     Yes. 

The  Court:     They  would  be? 

The  Witness:    They  would  be. 

The  Court:  In  other  words,  about  half  of  your 
available  file  and  the  other  half  from  currently 
submitted  lists  by  the  commissioner?  [150] 

The  Witness:    Approximately. 
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The  Court:     Yeiy  well. 

Mr.  Margolis :  May  I  ask  a  few  questions  on  the 
new  exhibit? 

The  Court:     All  right. 

Direct  Examination 
By  Mr.  Margolis : 

Q.  I  want  to  refer  to  Exhibit  R,  Mr.  Smith.  I 
notice  that  that  Exhibit  R  says  ''put  390  in  7/30/45, 
questionnaires  mailed  7/9/45."  Were  the  question- 
naires mailed  in  this  case  after  they  were  put  in 
the  box? 

A.     You  didn't  read  all  of  it. 

Q.  ''Except  red  checked  marked  pages."  I  won- 
der if  you  would  explain  what  that  means?  I  just 
want  to  find  out  what  happened.  When  were  the 
questionnaires  mailed  and  when  were  they  put  in 
the  box? 

A.  The  questionnaires  for  the  390  put  in  box 
on  July  30,  1945,  must  have  been  mailed  prior  to 
that  time. 

The  Court:  What  your  note  means  is  that  397 
names,  or  390  names  put  in  the  box  in  July,  that 
the  questionnaires  were  mailed  for  the  remainder 
in  November,  is  that  what  you  mean? 

The  Witness :  That  is  correct,  not  the  remainder, 
not  all  of  them,  no,  only  those  of  these  pages  that 
are  checked  in  red.  That  is  the  clerk's  check  mark 
taking  every  two  pages  or  [152]  so,  jumping  here, 
because  there  are  approximately  1175  names  on 
there  and  we  wouldn't  have  time  to  get  them  aU 
out  in  time. 


2080  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Edmund  L.  Smith.) 

Q.  (By  Mr.  Margolis)  :  Let  me  see  if  I  get  the 
procedure  correctly.  When  you  get  one  of  these 
lists  you  do  not  send  out  questionnaires  simultan- 
eously or  even  over  a  period  of  a  week  or  two  or 
three  weeks  to  all  of  the  persons  on  those  lists? 

A.     No. 

Q.  You  may  send  them  out,  some  out  one  month 
and  some  out-'three,  four,  five  months  later,  is  that 
right?  A.     That  is  right. 

Q.  -And  then  after  the  questionnaires  come  back, 
regardless  of  whether  or  not  questionnaires  have 
been  sent  out  to  other  people  on  the  list,  you  use 
or  you  may  use  all  or  part  of  those  questionnaires 
for  obtaining  persons  to  put  in  the  master  box  ? 
;  A..    That  is  right. 

Mr.  Margolis:  I  have  no  further  questions,  your 
Honor.- 

The  Court:     All  right,  Mr.  Calverley. 

Cross-Examination 
By  Mr.  Calverley: 

Q*  Ml-.  Smith,  you  testified  yesterday  to  the 
effect  that  you  maintained  two  boxes,  which  I  be- 
lieve you  described  as  the  No.  1  box  or  No.  2  box? 

A.    Yes. 

Q.  For  which  qualified  prospective  petit  jurors 
are  drawn?  A.     That  is  correct. 

Q.    Was  that  done  pursuant  to  a  court  order  ? 

A.     Yes. 

(Exhibiting  document  to  counsel.) 

The  Court:     Is  this  the  order? 
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The  Witness :     Yes. 

The  Court:     Have  you  finished  with  the  order? 

Mr.  Garrett:     Yes. 

Mr.  Calverley :  If  the  Court  please,  we  have  a 
certified  copy  of  the  order. 

The  Court:     Here  it  is. 

The  Witness:     You  have  another  one? 

The  Court :     You  have  another  one  ? 

Mr.  Calverley:  Yes,  your  Honor.  It  is  dated 
December  23, 1941,  entitled  ' '  In  the  Matter  of  Order 
Governing  Impanehnent  and  Service  of  Trial  Jiuy 
in  Central  Division  of  the  Court." 

We  would  like  to  offer  this  ordier  into  evidence, 
if  the  Court  please. 

The  Court:  Government's  Exhibit  No.  1.  Ad- 
mitted. 

(The  order  referred  to  was  received  in  evi- 
dence and  marked  Government's  Exhibit  No.  1.) 

The  Court:  Since  that  order  has  been  made, 
that  is  the  procedure  which  has  been  followed? 

The  Witness:     That  is  true. 

Q.  (By  Mr.  Calverley):  Has  there  been  any 
change  since  that  order  was  made  in  the  procedure 
followed  as  designated  therein?      ^ 

A.  No  change,  except  I  might  stafe  this,  that 
impanelment  of  this  February  ttth  jury  last  Mon- 
day, instead  of  those  names  physically'  .going  into 
the  box  following  this  procedure,  that  panel  was 
ordered  to  report  in  here  for  this'  case.  That  is  a 
variation,  but  with  that  exceptidii— — 
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Q.  I  don't  recall,  Mr.  Smith,  if  you  testified 
yesterday  to  this  fact  or  to  this  question,  but  I  will 
ask  it:  What  is  your  policy  with  reference  to  the 
length  of  time  that  you  keep  these  questionnaires? 

A.     There  is  no  policy. 

Q.  When  did  you  usually  destroy  them  or  dis- 
card them? 

A.  I  have  just  discovered  that  they  are  discard- 
ed apparently  after  a  year  or  two  after  they  are 
finished  with  them,  those  excused  I  did  find  those 
who  had  been  impaneled  [154]  but  I  did  not  find 
those  who  had  been  excused. 

Now  some  of  those  were  used  on  subsequent  pan- 
els, I  am  sure,  and  that  is  where  the  questionnaires 
may  be.  The  others,  I  don't  know  where  they  are. 
They  were  discarded,  used  or  destroyed,  because 
we  are  not  placing  names  in  the  box  under  the 
system  now  without  sending  out  fresh  question- 
naires each  time. 

The  Court:     Each  time? 

The  Witness:  That  is,  before  the  names  are 
placed  in  the  box. 

Q.  (By  Mr.  Calverley) :  Now  do  you  ever  dis- 
card questionnaires  before  they  have  been  processed 
in  the  way  you  have  described  here  ?  A.     Yes. 

Q.    When  do  you  do  that  ?  Will  you  explain  why  ? 

A.  Well,  in  placing  them  in  alphabetical  order, 
if  the  questionnaire  doesn't  show  competency  on  the 
face  of  it,  it  would  be  discarded. 

Q.  You  state  that  it  would  be  discarded  if  it 
doesn't  show  competency  on  the  fact  of  it.    Where 
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do  you  look,  or  what  guide  do  you  follow,  to  de- 
termine competency  ? 

A.  We  follow  Section  411,  Title  28  of  the  United 
States  Code  and  pursuant  thereto  Section  198  and 
199  of  the  Code  of  Civil  Procedure  of  California. 

Q.  Now,  if,  in  answer  to  the  questionnaire  a 
prospective  [155]  juror  answers  a  question  tliat 
indicates  that  he  is  incompetent  under  the  sections 
you  have  mentioned,  you  discard  that  question- 
naire, is  that  right"? 

A.    Yes,  if  it  shows  on  the  fact  of  it. 

Q.  And  the  prospective  juror's  name  does  not 
go  into  the  reserve  file,  which  includes  the  available 
box  which  you  have  in  your  of&ce,  is  that  right  ? 

A.    No. 

Q.     Neither  does  his  name  go  into  the  master  box  ? 

A.    No. 

Q.  Now  I  have  handed  you  Defendants'  Exhibit 
B,  I  believe  it  is,  which  is  a  form  of  questionnaire 
used  by  your  office,  and  I  will  direct  your  attention 
to  question  No.  5,  which  is:  '^ Occupation  or  busi- 
ness." Do  you  pay  any  attention  to  the  answer 
given  to  that  question? 

A.  No.  That  was  not  placed  in  there  by  me  or 
my  office ;  it  was  placed  in  there  at  the  direction  of 
the  Court.  That  was  for  the  purpose  of  the  use 
of  the  Court. 

Q.  You  don't  pay  any  attention  to  that  ques- 
tion at  all  or  to  the  answer  given? 

A.     Not  at  all. 
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Q.  If  an  individual  fails  to  answer  that  ques- 
tion entirely,  do  you  pay  any  attention  to  it? 

A.  No.  Question  6:  Are  you  a  citizen  of  the 
United  States?"  If  he  says  *'no,"  we  just  throw 
it  out.  [156] 

Q.     Now  can  you  state 

The  Court:  By  virtue  of  the  fact  that  he  is 
disqualified  under  the  statute? 

The  Witness:     That  is  correct. 

The  Court :  How  do  you  determine  whether  they 
are  incompetent  or  otherwise? 

The  Witness:  In  that  way  by  answers  to  the 
questions. 

The  Court:  Have  you  ever  found  anybody  in- 
competent ? 

The  Witness:    Yes,  lots  of  them. 

The  Court:  What  kind  of  an  answer  do  they 
give,  that  is  what  I  am  trying  to  get  at.  How  do 
you  decide  whether  they  are  competent  or  incompe- 
tent from  the  answers  they  give? 

The  Witness:  Question  No.  6:  "Are  you  a  citi- 
zen of  the  United  States?" 

''No." 

He  is  incompetent. 

''Date  of  birth?" 

"Born  in  1935." 

He  is  incompetent. 

The  Court :  That  is  to  say,  that  they  are  less 
than  21  years  of  age? 
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The  Witness:  That  is  correct.  ''Have  you  ever 
served  as  a  juror ?'^ 

''Yes." 

"If  so,  whenr'  [157] 

"Within  the  last  year." 

He  is  incompetent. 

"How  long  have  you  lived  in  the  southern  district 
of  California?" 

"One  month." 

He  is  incompetent. 

The  Court:  Well,  if  their  residence  address,  I 
suppose  is  outside  of  the  state 

The  Witness :  If  he  sends  back  the  questionnaire 
and  gives  his  address  as  Wilwaukee,  Wisconsin,  he 
is  incompetent. 

If  he  states  that  he  has  given  up  his  residence 
address  here,  he  is  incompetent. 

The  Court:  Now  in  question  10,  on  exemptions, 
do  you  pay  any  attention  to  that? 

The  Witness:  Yes.  In  connection  with  the  date 
of  birth,  if  a  juror  of  ancient  age  states,  in  answer 
to  question  10,  *'I  am  deaf  in  one  ear  and  can't 
hear  out  of  the  other,"  that  is  presumptive  that  he 
is  not  in  possession  of  his  natural  faculties  under 
Section  198. 

The  Court:  On  any  of  the  other  stated  grounds 
of  exemption  in  the  California  Code,  do  you  pay 
any  attention  to  that? 

The  Witness:    No. 

The  Court:  Suppose  a  man  says  he  is  an  em- 
balmer  or  undertaker  or  preacher  ?  [158] 
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The  Witness:  No,  I  don't  think  we  have  any- 
thing to  do  with  that.  That  is  up  to  the  Court. 

The  Court:  Well,  you  say  you  don't  think  you 
have  anything  to  do  with  it.  Do  joxi  pay  any  at- 
tention to  it? 

The  Witness:     No. 

The  Court:  Regardless  of  what  that  answer  is, 
unless  it  indicates  that  the  person  is  decrepit  or 
physically  incompetent  or  he  does  not  have  an  un- 
derstanding of  the  English  language,  or  has  com- 
mitted a  felony  or  other  high  crime  or  misdemeanor, 
you  pay  no  attention  to  the  exemption? 

The  Witness:  No,  with  some  isolated  instances. 
Now  if  it  is  called  to  my  attention  that  he  claims 
that  he  is  a  practicing  attorney,  and  I  see  who  it  is, 
and  it  is  called  to  my  attention  I  wouldn't  put  his 
name  in.  And  in  one  or  two  instances,  in  a  few 
instances,  where  a  prospective  juror  who  is  a 
woman  has  stated  that  she  has  small  children  of 
tender  years,  several  of  them,  and  she  is  alone  with 
them,  why  in  one  or  two  instances  I  say  we  have  left 
the  names  out. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Calverley) :  Is  that  the  extent  of 
your  disregarding  the  questionnaires  on  the  ground 
of  incompetency? 

A.  Also  where  they  stated,  lots  of  times  a  ques- 
tionnaire would  reach  a  soldier  or  service  man  in 
the  Navy  or  Army  and  he  would  state  that  he  is  in 
the  service  and  not  in  the  [159]  district,  we  would 
disregard  that  questionnaire. 
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The  Court :     What  if  he  said  he  was  a  policeman? 

The  Witness:     No. 

The  Court:     You  would  not  disregard  that? 

The  Witness:     That  is  up  to  the  judge. 

The  Court:  What  if  he  said  he  was  an  FBI 
agent  assigned  to  the  investigation  of  antitrust 
cases  ? 

The  Witness:  Well,  I  have  never  seen  any  that 
I  recollect. 

Q.  (By  Mr.  Calverley) :  Have  you  had  in- 
stances in  which  a  prospective  juror  has  stated  he 
doesn't  understand  the  English  language? 

A.     Yes. 

Q.  What  would  you  do  in  case  an  individual 
made  such  a  statement? 

A.  Put  his  name  in  the  box  and  let  the  judge 
pass  on  it.  If  he  answers  the  questionnaire  he  is  of 
ordinary  intelligence. 

Q.  Can  you  state  whether  or  not  the  names  that 
are  in  the  reserve  file  in  the  availability  box  con- 
tains the  names  of  individuals  who  reside  in  Los 
Angeles  County? 

A.     I  didn't  get  that  question. 

Mr.  Calverley:     Read  it,  Mr.  Reporter. 

(The  question  referred  to  was  read  by  the 
reporter,  as  set  forth  above.)  [160] 

The  Witness:    Yes. 

Q.  (By  Mr.  Calverley) :  Do  you  have  the  names 
of  residents  of  other  counties  in  this  district  in  that 
reserve  file  and  which  includes  the  availability  box  ? 

A.    Yes,  some  of  them. 
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Q.  You  testified  yesterday  that  in  selecting  the 
names  which  go  into  the  master  box  that  you  went 
through  the  reserve  file,  the  availability  box  and 
jumped  through  the  alphabet,  picking  out  a  number 
of  cards  at  random  through  the  file. 

A.     That  is  right. 

Q.  Did  you  follow  any  practice  or  policy  with 
reference  to  the  geographical  location  in  which 
these  various  individuals  lived  whose  names  were 
pulled  out  of  this  source? 

A.  Yes.  The  order  of  court  states  the  wording 
of  the  statute.  Section  413,  Title  28,  which  was  first 
enacted  in  1789,  that  at  the  direction  of  the  Court 
from  time  to  time  the  jurors  shall  be  drawn  from 
the  portions  of  the  districts  so  as  to  not  unduly 
burden  the  citizens  of  one  portion  and  not  to  incur 
unnecessary  expense.  We  consider  that  in  selecting 
in  so  far  as  we  can. 

The  Court:  That  is,  when  you  take  names  out 
of  the  available  box? 

The  Witness :     That  is  correct.  [161] 

Q.  (By  Mr.  Calverley) :  Is  it  true  that  if  you 
see  there  are  too  many  names  that  are  taken  out 
from,  say,  the  city  of  Glendale,  j^ou  will  put  some 
of  them  back  and  try  to  find  names  from  other  lo- 
cations? 

A.  Yes,  some  from  Long  Beach,  and  so  forth. 
We  try  to  get  north,  south,  east  and  west  as  a 
general  rule. 

Q.  Have  you  ever  at  any  time,  Mr.  Smith,  since 
you  have  been  clerk  of  the  District  Court,  thrown 
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out  the  questionnaire  of  any  prospective  juror  or 
failed  to  make  the  card  for  him  or  thrown  a  card 
out  of  the  reserve  file,  or  the  availability  box,  be- 
cause the  prospective  juror  indicated  in  his  ques- 
tionnaire or  otherwise  that  he  was  a  laborer  work- 
ing by  the  day  or  a  member  of  a  labor  imion'? 

A.     No.   I  have  had  lots  of  them. 

Q.  Have  you  ever  at  any  time  thrown  out  the 
name  of  any  prospective  juror  from  your  files  or 
from  the  questionnaire  who  indicated  that  he  was 
a  Negro  ? 

A.  No.  I  have  never  seen  a  questionnaire  that 
indicated  what  race  or  color  he  belonged  to,  that 
I  recollect.  Wlien  the  questionnaires  come  back  I 
don't  pay  any  attention  to  the  source,  and  it  is  not 
checked  with  the  list  or  with  the  cards. 

Q.  Did  you,  in  obtaining  the  lists  that  you  tes- 
tified to  yesterday  and  which  are  referred  to  in 
your  affidavit  on  file  here  of  colored  people,  and  I 
believe  Chinese  citizens  [162]  and  possibly  others, 
you  didn't  recall,  did  you  ever  direct  that  those 
lists  be  prepared  on  the  basis  of  anyone's  occupa- 
tion or  business  ?  A.     No,  never. 

The  Court:  When  you  told  Hariy  Beal  to  get 
a  list  of  cards,  did  you  tell  him  how  many  or  did 
you  tell  him  to  get  as  many  as  he  could  get  ? 

The  Witness:  As  many  as  he  could  get.  I  like 
to  have  as  many  names  as  I  can  get  every  time. 

Mr.  Calverley:     That  is  all,  your  Honor. 

The  Court:     Further  questions? 

Mr.  Margolis:     Yes. 
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Redirect  Examination 
By  Mr.  Margolis: 

Q.  I  am  not  sure  that  I  imderstood  you  with 
regard  to  utilization  of  persons  who  live  outside  of 
Los  Angeles  County.  You  generally  confine  your 
selection  to  people  who  live  within  the  county? 

A.     Most  usually,  in  pursuance  of  that  order. 

Q.  In  other  words,  it  is  very  rarely  that  you  go 
outside  the  coimty,  is  that  right? 

A.     Yes. 

Q.  Do  you  know  of  any  instances  in  which  you 
have  gone  outside  the  county? 

A.  Oh,  yes.  There  have  been  from  Santa  Ana, 
San  Bernardino,  Riverside.  [163] 

Q.     The}^  are  the  rare  exceptions,  is  that  right? 

A.  I  don't  go  that  far  because  of  the  inhibition 
of  the  statute. 

Q.  You  testified  that  with  regard  to  the  panel 
which  was  selected  or  ordered  to  report  on  Febru- 
ary 17,  1947,  that  the  usual  practice  was  not  fol- 
lowed and  that  instead  of  the  names  physically 
going  into  the  box  they  were  ordered  in  here  di- 
rectly. I  wonder  if  you  would  explain  a  little  more 
in  detail,  what  you  mean  by  that.  Instead  of  physi- 
cally going  into  what  box? 

A.     In  the  box  that  is  described  in  this  order. 

Mr.  Calverley:     Government's  Exhibit  1. 

Q.  (By  Mr.  Margolis)  :  Are  you  referring  to 
the  master  box? 
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A.  No,  no.  The  names  were  in  the  first  instance 
drawn  from  the  master  box.  We  are  through  with 
that.  I  am  talking  about  these  little  tin  boxes  that 
the  deputy  has. 

The  Court:     The  alternate  boxes? 

The  Witness:     Yes. 

The  Court:  That  is  where  you  have  those  who 
served  and  those  who  haven't  served? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis)  :  The  jurors  were  sent 
in  here  directly  instead  of  their  names?  [164] 

A.  You  see,  there  was  an  element  of  time.  They 
were  impaneled  on  Monday  and  supposed  to  be  in 
here  on  Tuesday,  so  the  Court  just  short-circuited 
the  system  and  notified  them  right  there  to  appear 
there  instead  of  the  clerk  sending  out  notices,  wait- 
ing for  them  to  go  home  and  then  having  to  call 
them  up  by  telephone,  or  otherwise.  The  Court  sim- 
ply directed  that  they  report  In  court  that  morning. 

Q.     Was  the  entire  panel  so  ordered  to  report  I 

A.     I  don't  know. 

Q.     There  was  a  panel  of  200,  was  there  not  ? 

A.     There  was  a  venire  of  200  drawn. 

Q.     Do  you  know  how  many  were  impaneled? 

A.  I  stated  yesterday  approximately^  70  perhaps 
were  impaneled  each  time.  In  answer  to  the  judge 
here  I  stated  that  with  both  panels  we  have  work- 
ing jurors  now  of  between  100  and  150. 

Q.  How  many  jurors  are  ordinarily  sent  into  a 
courtroom  when  a  jury  case  is  about  to  begin? 

A.     That  is  according  to  what  the  judge  requests. 
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Q.  How  does  it  run?  You  have  had  experience 
as  to  how  it  runs. 

A.  Some  25,  some  40.  It  depends  on  the  case 
and  the  request  of  the  judge  and  counsel. 

The  Court:  I  might  observe  for  counsel's  bene- 
fit that  [165]  in  the  trial  of  the  Jehovah's  Witness 
cases,  for  instance,  there  is  rarely  if  ever  a  chal- 
lenge made.  They  accept  the  first  12  in  the  box. 
In  fact,  in  most  cases  the  jurors  are  selected,  I 
should  say,  from  my  experience,  from  a  panel  of 
not  over  20,  and  less  than  that.  In  most  of  the  crim- 
inal cases  that  are  tried  they  accept  the  jury  with- 
out challenge. 

If  a  case  has  multiple  defendants  and  multiple 
lawyers,  so  that  there  will  be  an  indication  that 
probably  all  of  the  challenges  will  be  used,  then 
the  clerk  of  the  judge  calling  it,  calls  enough  jurors 
so  that  we  will  have  enough. 

Q.  (By  Mr.  Margolis)  :  Would  you  have  any 
records  which  would  show  how  many,  whether  the 
entire  panel  was  sent  in  here  or  part  of  the  panel? 

A.  Yes,  I  would.  The  calendar  clerk  has  that 
record. 

Q.  Will  you  ascertain  that  for  me  and  give  me 
that  information  later  on?  A.     Yes. 

Q.  Now  you  testified  that  you  pay  no  attention 
to  the  occupation  on  the  questionnaire.  What  do 
you  mean  by  that,  you  don't  even  look  at  it? 

A.  I  might  see  that  but  that  isn't  what  I  am 
looking  for  when  I  look  at  the  questionnaire. 
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Q.  Well,  suppose  you  noticed  that  a  person  says 
he  is  an  attorney,  a  practicing  attorney  at  law. 

A.  I  said,  if  it  is  called  to  my  attention  of  a 
practicing  attorney  that  I  know  is  a  practicing  at- 
torney, and  who  claims  his  exemption  on  that 
ground,  why  I  would  be  inclined  not  to  put  [his 
name  in. 

Q.  Are  there  any  other  instances  where  that 
sort  of  thing  occurs? 

A.     Only  what  I  have  stated. 

Q.     What  about  doctors'? 

A.  I  don't  recollect  testing  out  a  doctor.  I 
recollect  of  claims  for  exemption,  or  affidavits  com- 
ing in  to  the  judge  and  getting  them  afterwards, 
and  the  judge  will  send  for  the  questionnaire,  and 
I  believe  that  that  is  where  some  of  these  question- 
naires went.  You  spoke  about  33  being  missing, 

Q.    Yes. 

A.  Now  I  was  talking  with  the  calendar  clerk 
and  he  says  that  the  judge,  when  a  person  comes 
in  sometimes  to  be  excused,  he  will  send  in  for  the 
questionnaire  and  we  never  see  it  again.  It  is 
either  in  the  judge's  chambers  or  it  may  be  in 
there. 

Q.  In  other  words,  out  of  855  questionaires  it 
is  possible  that  the  judge  may  have  asked  for  as 
many  as  33? 

A.     That  is  possible. 

Q.  Mr.  Smith,  then  I  would  like  to  simply  find 
out  whether  the  entire  panel  was  sent  in  here  or 
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what  portion  of  the  panel   and  how  the  selection 
was  made  from  the  panel  as  to  the  jurors  to  be  sent 
in  here.  [167] 

The  Court:  I  think  it  would  be  well  to  have  it 
as  a  matter  of  record,  but  I  should  judge  the  whole 
panel  was  sent  in  here,  judging  from  the  number 
of  people  in  the  audience  when  I  excused  them. 

Mr.  Margolis:  If  that  is  the  fact,  I  think  fit 
should  be  in  the  record. 

The  Court:  I  don't  know,  but  that  would  be  my 
guess. 

Mr.  Margolis:  The  witness  has  said  he  can  as- 
certain the  fact. 

The  Witness:     Yes. 

The  Court:     I  would  like  to  ask  you  a  question. 

Mr.  Calverley  asked  you  whether  or  not  you  had 
ever  thrown  a  card  out  because  a  man  indicated 
he  was  a  working  man.  I  have  here  a  dictionary 
of  occupational  titles  published  by  the  United  States 
Government,  Department  of  Labor,  in  which  the 
preface  indicates  that  there  are  29,999  different 
kinds  of  titles  to  jobs.  Did  you  ever  pay  any  at- 
tention to  or  throw  out  any  card  on  account  of  any 
occupation,  whether  he  was  a  laboring  man  or  an 
employer  or  anything  at  all  except  for  attorneys? 

The  Witness:  I  can't  recollect  of  an  instance. 
There  was  that  woman  that  I  spoke  of,  the  woman 
that  had  little  children,  but  there  wasn't  any  occu- 
pation involved  there. 

.  The  Court :     All  right.  [1 68] 

Mr.  Calverley:  Just  one  other  question,  if  the 
Court  please. 
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Recross-Examination 
By  Mr.  Calverley: 

Q.  Did  you  ever  systematically  and  intention- 
ally throw  out  any  names  from  the  master  box  or 
from  your  files  of  prospective  jurors  because  of  the 
nature  of  their  occupation,  whatever  the  nature  of  it 
might  have  been. 

A.     Never. 

Mr.  Calverley:     That  is  all. 

The  Court :  Except  attorneys  where  they  claimed 
exemption  as  attorneys? 

The  Witness:  Except  attorneys  where  they 
claimed  exemption. 

The  Court:  Well,  now,  why  did  you  turn  out 
attorneys  when  they  claimed  exemption  *?  We  know 
that  but  I  don't  know  that  the  Supreme  Court  would 
know  that  by  the  time  this  case  gets  there.  So  let's 
put  that  into  the  record. 

The  Witness:  Well,  he  is  not  incompetent  but 
my  experience  has  been  over  the  past  30  years  or 
so  that  if  the  attorney  claims  his  exemption  he  is 
generally  excused,  if  he  is  practicing,  especially  in 
the  court  where  he  is  drawn  as  a  juror. 

I  wouldn't  put  his  name  in  in  the  first  place,  but 
I  wouldn't  exclude  as  a  systematic  thing  attorneys. 

The  Court :  Now  we  are  getting  into  the  reasons 
why  you  take  attorneys  out,  because  they  claim  ex- 
emption. Let  me  ask  you  this  question:  Do  you 
know  of  a  lawyer  who  has  ever  been  called  and  im- 
paneled in  the  box  where  either  side  has  failed  to 
challenge  him  peremptorily? 
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The  Witness :  No.  I  have  never  seen  a  practic- 
ing attorney,  and  we  have  had  many  of  them  on  the 
juries  up  here  in  the  past  years.  I  don't  believe 
they  trust  each  other. 

Mr.  Garrett :  May  I  ask  a  few  questions,  if  your 
Honor  please? 

The  Court:     Yes. 

Redirect  Examination 
By  Mr.  Garrett: 

Q.  Mr.  Smith,  these  25,000  to  30,000  cards  that 
are  in  your  index,  I  think  you  said  they  represent 
jurors  who  have  either  served  or  been  called  for 
service  in  the  past,  is  that  right? 

A.  Yes.  And  there  may  be  some  that  have 
never  been  called.  That  is,  the  name  went  into  the 
box,  it  was  left  over,  the  card  got  into  the  available 
box  when  it  was  emptied,  and  they  never  have  been 
called. 

Q.  And  the  jurors'  cards  which  represent  jurors 
who  are  now  serving  or  called  for  service  are  on 
their  way  to  that  filing  system  and  will  be  placed 
in  there  after  a  sufficient  length  of  time  has  elapsed, 
so  that  they  will  be  available  again,  is  that 
right?  [170] 

A.  Yes.  The  purpose  of  the  questionnaire  pri- 
marily was  to  weed  out  the  chaff,  the  deceased,  the 
moved  out  of  the  district,  incompetent  jurors,  many 
of  them  become  decrepit,  not  in  possession  of  their 
natural  faculties,  and  that  may  be  determined  by 
the  clerk. 
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Q.  That  is  why  you  send  out  that  questionnaire 
even  on  those  jurors  whose  names  have  been  taken 
from  your  list  of  25,000  to  30,000  cards,  is  that 
right  ? 

A.     That  is  correct. 

Q.  It  is  true,  is  it  not,  with  respect  to  the  jurors 
whose  names  are  represented  in  those  25,000  or 
30,000  cards  that  some  have  previously  returned 
questionnaires  •? 

A.     I  don't  believe  we  have  come  to  that  yet. 

Q.  That  would  be  true  only  after  five  years,  is 
that  correct? 

A.     Approximately;  yes. 

Q.     When  did  you  start  using  the  questionnaires  ? 

A.  I  believe  about  the  time  we  started  placing 
women's  names  in  the  box  in  1943  or  thereabouts. 

The  Court:  It  was  following  the  Conference  of 
Senior  Circuit  Judges  in  Washington,  where  they 
recommended  the  use  of  the  questionnaire,  did  they 
not? 

The  Witness:     That  is  correct.  [171] 

Q.  (By  Mr.  Garrett) :  Now  prior  to  the  time 
that  you  started  using  the  questionnaire  the  names 
were  exclusively  drawn  from  this  list  of  25,000  or 
30,000  cards,  were  they  not? 

A.  No,  no.  The  same  system  was  used  more  or 
less.  The  jury  commissioner  furnished  the  clerk 
with  a  list  and  from  that  list  the  cards,  tickets,  were 
made  up  and  then  were  supplemented  from  the 
available  drawer. 
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Q.  That  is  what  I  am  getting  at.  You  say  that 
some  of  tliose  cards  in  your  collection  of  25,000 
or  30,000  cards  date  back  to  1925,  is  that  correct? 

A.  I  noticed  in  going  through  them,  I  saw  one 
card  there  of  a  juror  who  had  been  called  in  1925. 

Q.  So  you  have  cards  that  were  made  at  least 
that  far  back? 

A.     Yes. 

Q.     A})out  how  many  of  them  ? 

A.     I  don't  know. 

The  Court:     Are  there  many  or  few? 

The  Witness:  A  few  at  this  time.  Most  of 
those  will  be  weeded  out  because  the  questionnaires 
are  mailed,  and  a  man  that  served  20  or  25  years 
ago  we  generally  find  he  has  become  incompetent 
under  the  code. 

Q.  (By  Mr.  Garrett).  Is  it  a  fact  that  [172] 
for  every  one  of  those  25,000  to  30.000  cards  there 
was  originally  a  name  on  a  list  submitted  to  you  by 
the  jury  commissioner? 

A.  I  have  only  been  clerk  since  1942  and  I  can't 
testify  to  that. 

Q.  Were  you  familiar  with  the  practice  in  the 
office  prior  to  1942? 

A.  More  or  less.  It  was  the  same  situation.  The 
clerk  would  obtain  a  list  from  the  jury  commis- 
sioner and  the  clerk  would  get  a  list  from  various 
sources,  and  from  those  lists  the  25,000  or  30,000 
have  been  compiled  over  the  years. 

The  Court :  I  understood  your  statement  yester- 
day in  that  regard,  however,  was  that  the  25,000  or 
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30,000  names,  of  that  number  that  not  over  2000 

came  from  sources  other  than  the  commissioner. 

The  Witness:     That  I  had  to  do  with. 

The  Court:  You  would  say  then  as  far  as  you 
are  concerned,  not  over  2000? 

The  Witness :     Yes. 

Q.  (By  Mr.  Garrett)  :  So  that  prior  to  1943 
the  great  majority  of  the  names  which  eventually 
went  into  those  25,000  or  30,000  cards  originally 
came  to  the  attention  of  your  office  as  names  on  lists 
submitted  by  the  jury  commissioner,  is  that  a  fair 
statement  1 

A.     How  far  back  are  you  going? 

Q.  I  am  talking  now  about  the  time  prior  to 
1943.  [173] 

A.  No,  I  would  say  it  was  made  from  lists  of 
the  clerk,  my  predecessors  and  the  jury  commis- 
sioner during  those  years. 

Q.  During  those  years,  what  was  the  method 
used  for  obtaining  the  names  on  the  lists  supplied 
by  the  clerk  as  opposed  to  those  on  the  lists  sup- 
plied by  the  jury  commissioner? 

A.     I  can't  testify  to  that. 

Q.     Do  you  have  any  knowledge  of  those  lists'? 

A.  There  wasn't  any  systematic — I  can  state 
this,  from  my  observation,  that  there  was  no  sys- 
tematic method  of  obtaining  lists. 

Q.  Speaking  of  the  lists  originated  by  the  clerk 
as  opposed  to  those  supplied  by  the  jury  commis- 
sioners, were  some  of  those  names  supplied  by  the 
various  judges? 

A.    That  I  don't  know. 
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Q.  Now  prior  to  the  inception  of  the  use  of  the 
questionnaires,  what  was  done  with  the  prospective 
juror  after  his  name  was  furnished  on  a  list  before 
a  card  and  a  ticket  was  made  up  on  himf 

A.  The  list  of  names  was  checked  with  the  cards 
in  the  drawers,  both  available  and  in  the  box  for 
duplicates,  and  then  the  remainder,  where  there  was 
a  duplicate,  the  duplicates  crossed  off  and  the  cards 
were  made  up. 

Q.     The  cards  were  then  made  up? 

A.     Made  up  and  tickets  made  from  the  cards. 

Q.  Now  after  the  cards  were  made  up  [174] 
were  the  tickets  immediately  made  up  for  use  in 
the  various  jury  boxes,  or  was  there  some  investi- 
gation made  as  to  the  qualifications  of  the  juror, 
the  prospective  juror? 

A.     There  wasn't  any. 

The  Court:  There  wasn't  any  investigation 
made? 

The  Witness:     Not  that  I  know  of. 

Q.  (By  Mr.  Garrett) :  Under  that  system  then, 
if  a  juror's  name  appeared  on  a  list  and  w^as  still 
on  the  list  after  the  names  appearing  in  your  card 
index  had  been  checked  off  that  list,  the  first  time 
you  saw  him  or  communicated  with  him  was  when 
you  sent  his  name  to  the  Marshal,  is  that  correct? 

A.  The  clerk  never  communicates  wdth  a  venire- 
man prior  to  the  impanelment,  unless  he  comes  in 
for  some  purpose,  an  excuse  or  something  like  that, 
and  then  he  is  sent  to  the  judge. 
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Q.  You  now  communicate  with  the  prospective 
juror,  do  you  not,  through  the  medium  of  this  ques- 
tionnaire ? 

A.     That  is  correct. 

Q.  Now  prior  to  the  time  you  used  that  ques- 
tionnaire, how  did  you  find  out  whether  or  not  a 
prospective  juror  whose  name  had  been  previously 
in  your  card  index  possessed  what  you  deem  to  be 
the  necessary  qualifications'? 

A.     There  wasn't  any  method  used.  [175] 

Q.  Was  there  a  system  of  personal  interviews 
in  use  ?  A.     No. 

Q.  By  that  I  mean  when  they  found  from  check- 
ing a  list  that  the  juror  hadn't  been  called  as  a  juror 
before,  that  is,  the  name  on  the  list  had  not  been 
called  as  a  juror  before,  was  the  first  time  that 
juror  knew  that  he  was  to  report  for  jury  duty  when 
he  was  served  by  the  United  States  Marshal? 

A.     That  is  my  recollection. 

The  Court:  All  the  matter  of  his  qualification 
and  disqualification,  competence  and  incompetence, 
was  determined  by  questions  asked  by  the  trial 
judge  when  they  appeared  in  response  to  the  sub- 
poena ? 

The  Witness  ?  That  is  correct,  in  response  to  the 
summons. 


Q.     You  keep  no  record  of  the   questionnaires 
you  send  out,  do  you  ? 
A.    No. 
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Q.  You  use  a  list  and  you  use  a  lot  of  cards  but 
as  soon  as  the  questionnaires  have  been  sent  out 
you  destroy  that  list  and  put  the  cards  back  in  the 
files,  is  that  right? 

A.  Yes.  We  work  entirely  from  the  cards  from 
there  on. 

Q.  So  the  appearance  of  a  prospective  juror 
is  purely  dependent  upon  his  voluntary  act  in  re- 
turning the  questionnaire,  is  it  not  ? 

A.     You  call  it  voluntary  or  involuntary;  yes. 

Q.  If  a  prospective  juror  doesn't  return  a  ques- 
tionnaire you  never  follow  up  to  see  Avhy  he  didn't, 
do  you? 

A.     We  haven't  had  the  clerical  help  to  do  that. 

Q.  It  is  a  fact  that  there  is  no  follow-up  what- 
ever used?  [177] 

A.     We  haven't  used  any;  no. 

Q.  And  having  destroyed  the  lists  and  returned 
the  cards  to  your  files  on  which  questionnaires  are 
mailed  out,  you  don't  have  any  basis  after  that  mail- 
ing for  knowing  which  addresses  have  not  returned 
their  questionnaires,  do  you? 

A.     That  is  right. 

Q.  And  you  have  utterly  no  basis,  do  you,  of 
knowing  what  percentage  of  addresses  have  re- 
turned their  questionnaires,  do  you? 

A.     No,  only  in  a  rough  approximation. 

Q.  And  then  as  soon  as  the  questionnaires  are 
reviewed,  you  immediately  make  the  decision  as  to 
whether  or  not  to  make  up  a  new  card  on  them,  if 
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you  haven't  got  already  a  card,  or  to  pull  the  card 
on  the  questionnaire  for  the  making  of  the  ticket, 
is  that  right? 

A.  Yes.  The  questionnaires  are  first  arranged 
in  alphabetical  order,  those  that  can  be  compiled 
and  processed  at  that  time,  and  then  there  may 
be  other  questionnaires  coming  in  at  the  same  time 
but  we  can't  go  back  and  fill  in. 

Q.  Now  you  are  the  head  of  a  large  office  and  I 
know  that  your  duties  are  heavy.  You  must  have 
help  from  your  assistants  in  the  processing  of  those 
questionnaires,  do  you  not  ? 

A.     That  is  correct. 

Q.  If  it  is  the  way  it  is  in  other  offices,  [178] 
and  I  presume  it  is  in  yours,  the  volume  of  that 
work  of  processing  questionnaires  requires  the  as- 
sistance of  more  than  one  of  your  assistants  at  va- 
rious times'? 

A.     That  is  true. 

Q.  And  I  take  it  that  you  don't  have  any  par- 
ticular assistants  that  you  can  assign  to  that  work, 
so  that  when  even  one  is  processing  the  question- 
naires it  may  be  a  different  clerk  or  a  different 
deputy  clerk  in  any  given  time,  is  that  correct? 

A.     That  is  correct. 

Q.  So  that  would  it  be  fair  to  say  that  a  con- 
siderable number  of  clerks  in  your  office  exercised 
from  time  to  time  the  obligation  of  processing  these 
returned  questionnaires  *? 

A.     They  do  the  clerical  work. 

Q.     I  see.    I  am  not  talking  now  about  the  mak- 
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ing  up  of  the  cards  and  tickets  from  these  question- 
naires, I  am  talking  about  the  business  of  reading 
the  answers. 

A.  Oh,  no.  They  have  nothing  to  do  with  the 
taking  out  of  questionnaires  or  putting  them  in. 

The  Court :  Who  makes  the  decision  as  to  wheth- 
er or  not  a  person  is  competent  or  incompetent? 
Do  you  delegate  that  to  one  of  your  deputy  clerks? 

The  Witness:  No.  They  may  call  my  attention 
to  something. 

The  Court:  In  other  words,  they  will  go  [179] 
through  the  questionnaires  and  take  a  batch  out 
and  say,  ''Well,  here  is  a  fellow  that  was  born  last 
year,  or  three  years,  ago  and  is  under  age?" 

The  Witness :     Or  a  practicing  attorney. 

The  Court:     Or  a  practicing  attorney. 

The  Witness:     Yes. 

The  Court :  In  other  words,  that  decision  is  made 
by  you  in  each  case? 

The  Witness:  And  the  jury  commissioner.  I 
will  show  them  to  the  jury  commissioner. 

The  Court:  You  also  discuss  that  with  the  jury 
commissioner  ? 

The  Witness:     Yes. 

The  Court:  So  that  the  two  of  you  together 
make  that  decision  and  the  deputy  clerk  does  not 
make  it? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Garrett)  :  Prior  to  the  time  that 
the  y)rocessing  is  completed,  are  any  cards  or  tickets 
made  out  on  tlie  basis  of  the  questionnaire  ? 
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A.  There  have  been  in  some  instances,  but  I 
inaugurated  the  system  of  not  making  out  new  cards 
until  the  questionnaires  have  been  returned,  be- 
cause it  is  a  waste  of  material  and  a  waste  of  time, 
because  all  of  the  questionnaires  may  not  be  re- 
turned. [180] 

Q.  I  am  not  talking  about  making  out  cards  and 
tickets  before  the  questionnaires  have  been  returned, 
as  they  might  be  from  the  jury's  commissioner's 
lists;  I  am  talking  about  the  making  out  of  cards 
and  tickets  on  questionnaires  that  have  been  re- 
turned, while  those  questionnaires  are  being  pro- 
cessed and  before  you  have  passed  on  them.  That 
has  been  done  in  the  past,  has  it  not? 

A.  Oh,  the  clerks  have  arranged  them  in  alpha- 
betical order,  yes. 

Q.  And  they  have  made  out  cards  and  tickets 
on  them  during  that  process,  have  they  not? 

A.     Not  until  we  have  passed  on  them. 

Q.  Now  do  the  assistants  that  you  use  in  the 
processing  of  those  cards — I  don't  mean  the  work 
that  is  done  on  the  master  box  that  you  have  ap- 
proved or  disapproved — but  during  the  processing 
of  those  questionnaires,  prior  to  the  time  they  come 
to  you  for  approval,  do  your  assistants  use  any  sys- 
tem of  marking  on  those  questionnaires  or  any  other 
record  relating  to  the  answers? 

A.  Some  of  the  questionnaires  get  in  to  the 
judge  several  times  and  either  his  clerk  or  the 
bailiff  had  a  method  of  marking  with  red  pencil,  or 
the  judge  himself  marking  ^'excused,"  and  he  was 
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thinking  that  those  were  the  jurors  that  had  been 
impaneled  and  were  asking  excuses,  or  the  venire- 
men sent  out  and  when  I  found  that  out  why  [181] 
I  had  those  questionnaires  all  brought  in  and  put 
in  the  alphabetical  file  of  those  who  had  not  been 
processed.  I  think  that  is  where  some  of  those  pen- 
cil marks  on  those  questionnaires  came  from.  And 
some  of  them  were  put  on  these  after  the  venire 
w^as  issued  and  the  judge  had  sent  in  for  the  ques- 
tioimaire,  he  would  make  red  marks  on  there,  or 
other  marks. 

Q.  Can  you  recall  any  instance  when  your  as- 
sistants have  passed  upon  the  qualifications  of  a 
prospective  juror  on  the  basis  of  their  appraisal  of 
the  answers  on  the  questionnaire? 

A.     No,  I  have  never  delegated  that  authority. 

Q.  Are  there  any  instances  in  which  your  assist- 
ants have  done  that? 

A.     Not  that  I  know  of. 

Q.  Are  there  any  instances  in  which  the  persons 
have  placed  grades  on  the  questionnaires  prior  to 
your  ap])roval  or  disapproval? 

The  Court:     Placed  what? 

Mr.  Garrett:  Grades,  the  valuations  based  upon 
the  answers. 

The  Witness :     Not  that  I  know  of. 

Q.  (By  Mr.  Garrett) :  Now  with  respect  to  the 
questionnaires  themselves  on  the  jurors  whose  names 
aara  not  put  into  the  master  box,  was  there  any  i)ro- 
eedure  in  effect  concerning  the  preservation  [181] 
o-r.  destruction  of  such  questionnaires  at  the  time 
you  assumed  your  office,  Mr.  Smith? 
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A.  No,  no  discussion  about  questionnaires  at 
that  time. 

Q.  I  am  talking-  about  the  ones  for  the  jurors 
who  are  not  accepted. 

The  Court :  Did  the}^  send  questionnaires  before 
you  became  clerk? 

The  Witness:     No,  I  don't  believe  so. 

The  Court:  It  was  subsequent  to  the  time  you 
became  clerk? 

The  Witness:     Yes. 

Mr.  Garrett:     I  see. 

The  Court:  By  the  way,  what  is  the  reference 
to  that  Conference  of  Senior  Circuit  Judges,  do  you 
know  f 

The  Witness :  No,  I  don 't  know  what  year  it  was 
in.    I  can  look  it  up. 

Q.  (By  Mr.  Garrett)  :  So  the  method  of  han- 
dling the  questionnaires  after  they  had  been  used 
and  read  originated  while  you  were  clerk,  is  that 
right  ? 

A.  I  believe  so.  There  was  another  system  of 
mailing  questionnaires  with  the  summons  and  thnt 
was  abandoned  after  one  term. 

Q.     That  was  prior  to  the  time  you  were  clerk? 

A.  That  I  can't  recollect.  It  might  have  been 
in  1942  or  shortly  prior  thereto.  [182] 

Q.  With  respect  to  the  questionnaires  on  jurors 
whose  names  do  not  get  into  the  master  box,  the 
rejection  of  the  prospective  juror  is  usually  made, 
I  think  you  testified,  by  yourself  in  conference  with 
the  jury  commissioner? 
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A.  That  is  right.  If  we  throw  out  any  name, 
the  jury  commissioner — I  will  segregate  those  and 
show  them  to  him,  and  if  he  takes  any  out  why  he 
puts  them  in  the  same  category. 

Q.  As  to  the  names,  you  take  them  up  with  the 
jury  commissioner  on  the  basis  of  the  questionnaires 
rather  than  the  names  on  the  original  list,  do  you 
not? 

A.  Yes.  The  questionnaires  are  never  checked 
with  the  list  nor  are  the  cards  checked. 

Q.  The  original  list  in  many  cases  has  been 
thrown  away  at  the  time  the  questionaire  is  re- 
turned ? 

A.  Well,  lost  or  misplaced  because  of  non-use, 
never  been  used. 

Q.  Anyway,  when  you  and  the  jury  commis- 
sioner make  your  decision  you  have  the  question- 
naire before  you? 

A.     Yes. 

Q.  Now  in  case  you  and  the  jury  commissioner 
both  approve  the  juror  represented  by  the  question- 
naire, the  questionnaire  is  preserved,  is  that  right? 

A.  Oh,  yes.  If  the  name  goes  in  the  box  the 
questionnaire  is  preserved  until  that  juror  has  com- 
pleted service.  [183] 

Q.  Those  are  the  questionnaires  that  are  here  in 
evidence  now,  are  they  not? 

A.     That  is  true. 

Q.  Now  when  you  and  the  jury  commissioner 
look  at  a  questionnaire  and  one  or  the  other  of  you 
brings  up  an  objection  and  there  is  agreement  that 
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the  objection  is  a  good  one,  what  do  you  then  physi- 
cally do  with  that  questionnaire'? 

A.  Put  them  in  a  pile  and  probably  eventually 
throw  them  in  the  wastebasket. 

Q.  Has  there  ever  been  any  system  for  the  fil- 
ing or  preservation  of  those  questionnaires  repre- 
senting rejected  prospective  jurors  ? 

A.     No,  no. 

Q.  Have  there  been  any  cases  in  which  those 
questionnaires  have  been  preserved? 

The  Court:  That  is,  those  that  are  rejected  by 
the  clerk  on  the  ground  of  obvious  incompetency? 

Mr.  Garrett:     That  is  correct,  your  Honor. 

The  Court:  Not  those  that  are  rejected  by  the 
Court  1 

Mr.  Garrett :  Yes,  I  am  referring,  if  your  Honor 
please  to  this  situation,  where  the  rejection  is 
made 


The  Court:  By  the  clerk  and  the  commissioner 
on  the  ground  of  incompetency  ? 

Mr.  Garrett : at  the  time  they  have  the  ques- 
tionnaire before  them.    Yes,  your  Honor.  [184] 

Is  any  endorsement  made  on  the  questionnaire  of 
the  rejected  juror  1 

A.     No. 

Q.     Have  there  been  any  instances'? 

A.     Usually  not. 

Q.  Have  there  been  any  instances  in  which  ques- 
tionnaires of  such  jurors  so  rejected  have,  for  any 
reason,  been  preserved'? 
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A.  Not  intentionally  preserved,  because  if  they 
are  incompetent  we  don't  want  the  card  or  any 
ticket  or  any  possibility  of  getting  them  back  into 
the  box,  and  if  there  was  a  card  that  would  be  mostly 
preserved  in  what  we  call  the  leave-out  box. 

Q.  But  that  would  only  be  because  there  had 
been  a  clerical  error  and  that  it  had  not  been  taken 
out  and  destroyed,  is  that  right? 

A.     Yes. 

Q.  The  usual  procedure  is  that  when  a  question- 
naire is  decided  upon  adversely  by  you  and  the 
jury  commissioner,  if  it  is  a  name  that  came  from 
one  of  the  jury  commissioner's  lists,  then  there  is 
no  card  on  it  and  you  don't  have  to  do  any  thing- 
further,  is  that  right,  with  respect  to  any  card? 

A.     Yes,  if  there  is  no  card  made  up. 

Q.  But  if  it  is  a  name  that  came  from  your  card 
index,  then  the  usual  procedure  is,  upon  the  rejec- 
tion, to  take  that  card  out  of  your  index  and  de- 
stroy it?  [185] 

A.     That  should  be  done;  yes. 

Q.     But  sometimes  it  isn't? 

A.     That  is  right. 

Q.  I  have  one  other  question — I  don't  know 
whether  it  has  been  asked  before  but  if  it  has  I 
will  ask  leave  to  ask  it  again — have  you  got  in  your 
office  or  mider  your  control  any  questionnaires  re- 
turned by  prospective  jurors,  which  jurors  have 
been  rejected  and  their  names  not  placed  in  the 
box? 

A.     There  may  be,  but 
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The  Court:  You  are  still  speaking  of  those  re- 
jected by  the  clerk  and  the  commissioner  on  the 
ground  of  incompetency  ? 

Mr.  Garrett:     Yes,  your  Honor. 

The  Witness :  There  is  no  way  of  telling  because 
I  have  a  lot  of  questionnaires  that  I  just  laid  aside 
that  haven't  been  processed,  and  which  are  in  the 
process  of  mailing  other  questionnaires  out  now. 

The  Court:  If  they  haven't  been  processed  then 
you  wouldn't  have  determined  that  they  w^ere  in- 
competent, would  you? 

The  Witness :     No. 

The  Court:  Then  the  answer  to  his  question  is 
no,  isn't  it,  that  you  don't  have  of  those  who  have 
been  rejected  by  you  and  the  commissioner  on  the 
ground  of  incompetency'?  [186] 

The  Witness:  I  don't  believe  so  unless  they  are 
mixed  in.  There  might  be  some  that  got  back  into 
the  questionnaires  that  haven't  been  used.  That  is 
a  possibility. 

The  Court:  If  that  is  the  case,  that  is  not  by 
design,  is  it? 

The  Witness:     No,  no. 

Mr.  Garrett:     No  further  questions. 

The  Court:  Mr.  Clerk,  one  of  the  grounds  of 
disqualification  of  a  juror  is  conviction  of  mal- 
feasance in  office  or  other  felony  or  other  high  crime. 
I  notice  you  have  no  question  on  there  that  indi- 
cates that. 

The  Witness :  I  have  had  in  the  past,  I  recollect 
now. 
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The  Court:  Is  there  any  reason  why  you  have 
not  indicated  a  special  question  on  that? 

The  Witness:  I  don't  know.  This  questionnaire 
was  gotten  up  by  the  Court. 

The  Court:  All  right.  Is  there  any  way  that 
you  undertake  to  determine  that? 

The  Witness:  No,  unless,  as  I  have  seen  on  a 
questionnaire,  included  in  an  answer  to  the  other 
questions  of  incompetency,  if  it  is  shown  on  its  face 
that  the  prospective  juror  was  incompetent,  for  in- 
stance, claimed  exemption,  I  have  seen  there  a  state- 
ment by  a  prospective  juror  that  he  had  been  con- 
victed of  drunk  driving  two  or  three  times,  or  some 
felony,  and  stated  it  as  an  exemption  or  an  excuse. 

The  Court:     What  do  you  do  with  that?  [188] 

The  Witness:  If  he  made  such  a  statement  we 
would  throw  the  questionnaire  out  if  it  came  to  my 
attention. 

The  Court:  That  is,  you  conclude  that  that  is 
incompetence  and  his  name  is  not  included? 

The  Witness:     Yes,  under  Section  199. 

The  Court :  Do  you  make  a  systematic  call  upon 
the  Federal  Bureau  of  Investigation  and  their  fin- 
gerprint department  to  determine  whether  or  not 
they  have  any  identification  of  these  persons? 

The  Witness:     No. 

The  Court :     Nor  of  any  other  recording  agency  ? 

The  Witness:     No. 

The  Court:  Is  that  ascertained  by  question  of 
the  judge  at  the  time  of  impanelment? 
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The  Witness:  At  the  time  of  impanelment  in 
open  court,  I  have  heard  the  judge  state  many,  many 
times,  that  the  disqualifications  for  incompetency 
of  a  juror,  and  of  course  he  will  elaborate  that  if 
any  have  been  convicted  of  serious  crime  they  not 
indicate  it  there  in  open  court  but  to  inform  the 
judge  in  chambers  of  such  before  he  is  ever  im- 
paneled in  the  case,  instead  of  being  a  serious  mat- 
ter if  it  wasn't  reA^ealed. 

The  Court :     Do  you  have  some  more  questions  ? 

Mr.  Calverley:     Just  one.  [189] 

Recross-Examination 
By  Mr.  Calverley: 

Q.  Can  you  state,  Mr.  Smith,  approximately 
what  percentage  of  the  questionnaires  that  have 
been  mailed  out  have  been  returned  within  the  past 
two  years '? 

A.  I  only  recollect  that  at  one  time — and  I  be- 
lieve it  was  in  the  years  '44  and  '45— that  one  time 
we  estimated  we  had  mailed  out  between  5000  and 
6000  questionnaires  and  at  that  time  we  had  only 
returned  about  1800. 

Q.  Do  you  have  any  other  figures  as  to  the  ap- 
proximate number  of  questionnaires  returned  other 
than  your  estimate  that  you  have  just  indicated? 

A.  Only  a  chart  that  was  sent  out  by  the  direc- 
tor of  the  administrative  office  of  the  records  in 
the  courts  in  the  District  of  Columbia,  and  my  ob- 
servation of  them  was  that  the  proportions  and  per- 
centages of  the  returns  were  approximately  what 
he  had  been  getting  here. 
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The  Witness :  Well,  I  would  sa}^  from  one-fourth 
to  perhaps  33  1/3  per  cent. 

The  Court:     Returns'? 

The  Witness:  Yes.  But  it  has  never  been 
checked. 

The  Court:  In  other  words,  approximately  70 
per  cent  of  the  names  submitted,  whether  out  of 
your  box,  the  jury  commissioner's  list,  or  any  other 
source  do  not  answer?  [190] 

The  Witness:     Yes. 


The  Court:  Mr.  Clerk,  previous  to  the  present 
system  of  impaneling  the  petit  jurors,  each  judge 
of  the  court  impaneled  his  own  panel,  is  that  not 
correct  ? 

The  Witness:     That  is  correct. 

The  Court :  Do  you  know  what  date  that  system 
changed  now  to  where  we  have  what  he  call  the  pool 
system  ? 

The  Witness:  The  order  of  court,  Government's 
Exhibit  No.  1,  dated  December  23, 1941,  inaugurated 
the  present  system.  [191] 

The  Court :  Inaugurated  the  present  system  and 
constituted  the  abandonment  of  the  previous  system 
w^hereby  each  judge  had  a  separate  venire  called 
for  him  and  impaneled  a  separate  jury? 

The  Witness :     That  is  correct. 

The  Court:    Very  well.     That  is  all  I  had. 

Mr.  Margolis:     Just  this  one  matter. 
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Redirect  Examination 
Bv  Mr.  Mararolis: 

Q.  Mr.  Smith,  you  ascertained  during  the  noon 
recess  period  that  the  entire  panel,  with  the  excep- 
tion of  those  who  had  been  temporarily  excused  for 
some  reason  until  a  later  date,  were  ordered  sent 
into  this  courtroom? 

A.     That  is  correct. 

The  Court:     That  was  the  entire  panel  then? 

The  Witness:     Yes. 

The  Court:  Did  you  find  that  Conference  of 
Senior  Circuit  Judges? 

The  Witness:     I  believe  it  is  in  this  report  of 

the  committee  of  the  conference  of  September,  1942. 

*     *     * 

The  Court:  By  the  way,  for  the  benefit  [192] 
of  counsel,  my  Clerk,  Mr.  Horn,  has  tabulated  Ex- 
hibit T,  which  Mr.  Smith  testified  was  all  of  the 
cards  that  were  used  or  drawn  on  the  1946  petit 
jury,  is  that  correct? 

The  Witness:  Yes.  I  assume  that  they  are  all 
there.     They  haven't  been  checked. 

The  Court:  The  Clerk  has  found  that  there  are 
293  of  them,  172  of  them  the  cards  indicate  that  that 
is  their  first  service  and  121  indicated  previous 
service  from  which,  according  to  the  testimony  up 
to  now,  the  deduction  would  be  made  that  172  were 
submitted  by  the  commissioner  and  121  by  the 
clerk. 
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Mr.  Mai'golis:     Not  necessarily,  your  Honor. 

The  Court:  I  say  up  to  the  present  time  under 
the  testimony  as  it  stands. 

Mr.  Margolis :     I  think  not,  your  Honor. 

As  I  understand  Mr.  Smith's  testimony,  it  was 
that  the  cards  included  some  people  whose  names 
had  previously  been  placed  in  the  box  but  who  had 
never  been  called  to  serve  and  also  included  those 
who  had  been  excused  from  service  previously. 

The  Court :  The  point  I  am  trying  to  get  at,  that 
there  were  172  new  names  that  were  taken  by  the 
commissioner  and  from  fresh  current  new  lists. 

Mr.  Margolis :  I  wonder  if  I  could  ask  Mr.  Smith 
on  that? 

The  Court :     That  was  his  testimony.  [193] 

The  Witness:  That  might  be  approximately 
true. 

The  Court:  That  these  cards  didn't  get  into  the 
box  from  the  lists  submitted  by  the  commissioner 
until  after  they  had  served,  isn't  that  your  testi- 
mony? They  got  into  your  so-called  available  file 
from  which  you  draw  your  cards? 

The  Witness:  And  I  also  testified  this  morning 
that  when  sometimes  the  names  are  left  in  the  box 
and  were  never  used  or  drawn  they  get  back  into  the 
available  box. 

Q.  (By  Mr.  Margolis) :  It  is  also  true,  isn't  it 
Mr.  Smith,  that  those  include  jurors  who  were  ex- 
cused and  never  served,  isn't  that  right? 

A.     That  is  correct. 
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Q.  So  that  among  the  172  names  who  have  not 
had  previous  service  there  may  be  some  whose  names 
appear  in  the  25,000  or  30,000  cards  who  either 
were  excused  for  one  reason  or  another  or  whose 
names  had  not  been  pulled  out  of  the  box  before  the 
box  was  used? 

A.     That  is  possible. 

The  Court:  There  is  a  total  of  179  that  were 
impaneled,  and  the  excused  of  course  would  be  the 
difference  there.  But  that  percentage  which  you 
have  just  indicated  in  response  to  the  questions  of 
counsel  would  be  a  small  number  of  the  172  ? 

The  Witness:     Yes. 

The  Court:  Very  well.  And  of  the  293  [194] 
cards  there  are  only  16  upon  which  any  occupation 
is  indicated? 

Mr.  Margolis:  That  is  why  we  did  not  use  the 
cards,  your  Honor.  We  used  the  questionnaires, 
which  are  far  more  complete. 

The  Court:  I  know,  but  the  card  is  the  thing 
from  which  the  jury  is  drawn.  They  are  all  in  evi- 
dence anyhow. 

Mr.  Margolis:     Yes. 

I  just  wanted  to  clear  up  one  thing  on  the  last 
series  of  questions. 

Q.  On  these  25,000  or  30,000  cards,  aren't  there 
a  considerable  percentage  of  those  cards  that  ai'e 
cards  of  jurors  who  have  not  served,  jurors  who 
have  been  excused? 

A.     Yes,  I  would  say  it  was  considerable. 

A.     For  example,  out  of  the  200  who  were  called 
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up  for  February  17th,  all  but  49  were  either  tem- 
porarily or  permanently  excused,  isn't  that  so? 

A.  Well,  are  you  talking  about — I  thought  you 
were  talking  about  the  previous  ones. 

Q.  I  wanted  to  ask  whether  that  was  the  general 
pattern  after  I  had  asked  this  question.  I  will  with- 
draw the  previous  question. 

Isn't  it  a  fact,  Mr.  Smith,  that  generally  speak- 
ing 50  i^er  cent  or  more  of  the  jurors  are  excused? 

A.    Yes. 

The  Court:  You  got  293  finally,  or  approxi- 
mately 300,  and  there  is  179  impaneled,  so  that  [195] 
would  be  a  little  less  than  50  per  cent  that  were 
excused. 

Q.  (By  Mr.  Margolis) :  Out  of  the  179  there 
are  some  who  may  still  be  excused? 

A.     That  is  correct. 

Mr.  Margolis:  This  doesn't  indicate  the  total 
number  of  excuses,  this  only  indicates  the  number 
w^ho  were  impaneled  and,  as  I  understand  it,  there 
are  some  who  are  excused  even  after  impanelment. 

The  Court:     They  are  excused  during  the  term. 

Mr.  Margolis:  Yes,  and  they  may  never  serve, 
and  their  names  may  get  into  this  list  of  25,000  or 
30,000. 

The  Court:  They  may  serve  on  a  trial  and  get 
excused  during  the  term  due  to  a  death  in  the 
family. 

The  Witness :  But  if  a  juror  had  been  impaneled 
the  card  would  show  impaneled  and  the  date. 

The  Court:     Yes. 
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Q.  (By  Mr.  Margolis)  :  Are  copies  of  this  avail- 
able? 

A.     That  is  the  only  copy  I  have. 

The  Court:  I  suppose  it  is  some  place.  I  haven't 
gotten  one.    I  don't  know  where  to  find  it. 

Mr.  Margolis:  I  wonder  sometime  during  the 
course  of  the  trial — is  that  going  in  as  an  exhibit, 
your  Honor?  [196] 

Mr.  Calverley:  We  will  offer  it,  your  Honor, 
as  a  Government  exhibit. 

The  Court:  We  will  mark  it  and  put  it  in  evi- 
dence. 

The  Clerk:     No.  2  for  the  Government. 

(The  document  refeiTed  to  was  received  in 

evidence    and    marked    Government's    Exhibit 

No.  2) 

*     *     * 

The  Court :     Let  me  see  the  accompanying  letter. 

It  is  a  mimeographed  letter,  dated  November  18, 
1942,  signed  by  Henry  P.  Chandler,  the  Director  of 
the  Administrative  Offices  of  the  Court.  I  will  read 
the  letter  in  the  record. 

*'At  the  request  of  Judge  John  C.  Knox, 
Senior  Judge  of  the  United  States  District 
Court  of  the  Southern  District  of  New  York 
at  New  York  City,  I  am  sending  you  a  copy  of 
the  Report  to  the  Judicial  Conference  of  the 
Committee  of  which  he  is  the  Chairman  on  the 
subject  of  Selection  of  Jurors.  Copies  of  this 
report  were  sent  to  members  of  the  Conference 


2120  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Edmund  L.  Smitli.) 

and  the  following  action  in  regard  to  it  appears 
in  the  Judicial  Conference  report:  [197] 

^'  'Jury  Selection — Last  year  a  committee  of 
district  judges,  consisting  of  District  Judges 
John  C.  Knox,  Harry  E.  Watkins,  Walter  C. 
LindJey,  Colin  Neblett  and  James  M.  Proctor, 
was  a])pointed  to  study  the  methods  of  jury  se- 
lection in  the  Federal  Courts.  The  committee 
presented  to  the  Conference  a  comprehensive 
report  recommending  important  changes  in  the 
mode  of  selecting  juries,  and  requested  that  the 
report  be  distributed  to  all  Federal  judges, 
clerks  of  court,  jury  commissioners,  and  other 
persons  interested  in  the  subject.  Accordingly 
the  Conference  directed  that  the  committee  be 
continued,  that  the  report  be  circulated  as  re- 
quested, and  that  suggestions  or  criticisms  con- 
cerning it  be  invited  for  submission  to  the  com- 
mittee.' 

"A  summary  of  the  recommendations  of  the 
comtnittee  is  found  on  pages  5  to  12  of  the  Re- 
port. Judge  Knox  has  asked  me  to  say  that 
he  would  welcome  a  statement  of  your  views 
regarding  the  Committee's  proposals.  The 
Committee  will  consider  the  opinions  which  are 
expressed  and  will  hereafter  make  a  further 
i*ep6rt  to  the  Judicial  Conference. 
"Yours  sincerely, 
•    ._  "(Signed)  Henry  P.  Chandler 

'* Director"  [198] 
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I  will  hand  you  this  book — we  will  mark  it  first. 

The  Clerk:     Government's  Exhibit  No.  3. 

Mr.  Calverley:  That  is  agreeable,  your  Honor. 
We  will  offer  it. 

The  Court:     Very  well.  [200] 

(The  document  referred  to  was  received  in 
evidence   and   marked    Government's    Exhibit 

No.  3.) 

The  Court :     Did  you  ever  see  copies  of  this  book  ? 

The  Witness :  I  have  seen  them  but  I  have  never 
known  them  to  be  used  here. 

The  Court:  You  have  never  known  them  to  be 
used  1 

The  Witness :  Except  Judge  Jenney  might  have 
used  them  at  one  time,  but  I  am  not  positive  of 
that,  because  the  only  ones  that  I  ever  saw  were 
the  ones  that  he  had  in  his  chambers.  [201] 

*     *     * 

Mr.  Margolis:  I  would  like  to  call  Mr.  Brown 
to  the  stand. 

The  Court:     Very  well. 

ARVIN  H.  BROWN, 

called  as  a  witness  by  and  in  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     Your  name  ? 

The  Witness:    Arvin  H.  Brown. 
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Direct  Examination 
By  Mr.  Margolis: 

Q.     Mr.  Brown,  what  position  do  you  hold'? 

A.  Jury  commissioner  for  the  United  States  Dis- 
trict Court  of  this  district,  Southern  District  of 
California. 

Q.     For  this  court  % 

A.     This  court;  yes. 

The  Court:     In  this  Central  Division? 

The  Witness:     Yes.    I  didn't  know  that  before. 

The  Court:  There  are  jury  commissioners  in 
other  divisions  and  this  court  goes  to  other  divi- 
sions. 

The  Witness:  In  other  words,  Central  Division 
of  the  Southern  District. 

Q.  (By  Mr.  Margolis)  :  Now,  Mr.  Brown  I 
have  before  me  the  affidavit  executed  by  you,  dated 
February  17,  1947,  and  in  which  you  state  that  you 
use  as  one  source  of  obtaining  names  of  prospective 
jurors,  and  I  quote,  "a  list  of  registered  owners  of 
automobiles  in  the  Los  Angeles  area."  Where  do 
you  obtain  that  list? 

A.  There  is  a  company  that  gets  those  out.  1 
don't  know  the  name  of  it,  but  it  is  here  in  Los 
Angeles,  and  I  obtained  some  of  the  lists  from  a 
friend  of  mine  v/ho  got  them  for  me. 

Q.  What  are  these  lists?  Are  these  lists  [203] 
of  some  of  the  registered  owners  or  all  of  the  regis- 
tered owners? 
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A.  I  really  don't  know.  They  seem  to  get  them 
out  from  time  to  time.  I  think  it  is  some  sort  of  a 
service. 

Q.  Do  you  know  how  many  names  there  are  on 
those  lists  *? 

A.  No,  I  don't.  This  was  some  time  ago  that  I 
got  those.  They  are  old  lists  and  I  really  don't  know 
how  many  names  there  are  on  them. 

Q.     How  long  ago  did  you  get  those  lists'? 

A.     I  don't  know;  several  years  ago. 

Q.  Do  you  know  whether  there  was  a  service 
which  was  prepared  and  offered  to  new  car  dealers 
or  used  car  buyers? 

A.  I  think  it  was  for  insurance  companies,  but 
that  is  just  a  guess  of  mine.  You  see,  they  want  to 
go  out  and  solicit  the  insurance  from  the  car  owners. 
But  I  would  like  to  qualify  that  answer  and  say 
that  I  don't  know  that  to  be  a  fact. 

Q.  In  other  words,  all  you  know  is  that  it  is  a 
list  of  some  registered  owners  of  automobiles  in 
the  Los  Angeles  area? 

A.     That  is  right. 

Q.  You  don't  know  how  it  was  selected  or  to 
what  extent  it  constitutes  all  of  them? 

A.     No,  I  do  not. 

The  Court:  You  don't  know  that  it  actually  was 
a  list,  you  were  told  it  was  a  list  by  the  person  who 
gave  it  to  you  ?  [204] 

The  Witness:  It  was  a  printed  list.  I  think  it 
was  definitely  a  list. 
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Q.  (By  Mr.  Margolis) :  Now  you  refer  to  the 
fact  that  you  obtained  lists  from  rosters  of  various 
clubs. 

A.    Yes. 

Q.  Will  you  please  enumerate  the  clubs  from 
which  you  obtained  lists'? 

A.  I  would  like  to,  before  I  answer  that  ques- 
tion, say  that  this  goes  back,  my  tenure  of  office 
goes  back  almost  16  years,  and  those  club  rosters — 
and  I  am  digging  down  in  my  memory  now — were 
at  the  early  period  of  my  tenure  of  office,  as  I  re- 
member it. 

The  Court :  How  long  since  you  resorted  to  club 
rosters  ? 

The  Witness:  I  would  say  I  haven't  used  them 
since  the  very  early  period. 

The  Court :  Have  you  used  them  during  the  past 
10  years'? 

The  Witness:     Not  to  my  memory. 

The  Court:     Then  I  think  it  is  immaterial. 

The  Witness :     Wait  a  minute,  now. 

Mr.  Margolis:     I  think  not. 

The  Witness:  Your  Honor,  may  I  correct  that? 
I  did  get  a  list  from  the  Friday  Morning  Club  with- 
in the  last  four,  five  years  or  three  or  four  years. 

The  Court:     Except  for  that?  [205] 

The  Witness :  Except  for  that  I  can 't  remember 
any  for  the  past  10  years. 

The  Court:  Have  you  used  them  in  the  past  10 
years  ? 

The  Witness:     No. 
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Mr.  Margolis :  I  want  to  suggest  this,  your  Hon- 
or, the  names  of  jurors,  prospective  jurors,  selected 
from  that  list  who  either  served  or  who  were  excused 
or  whose  names  somehow  got  into  the  25,000  or 
30,000  cards  that  are  being  used  again,  therefore 
this  evidence  going  back  to  1925  is  material  because 
we  are  still  drawing  upon  the  same  sources  through 
the  utilization  of  the  25,000  to  30,000  cards.  I  there- 
fore would  like  to  pursue  this  inquiry  to  find  out 
what  clubs  and  to  what  extent  these  lists  were  used. 

The  Court :     Sixteen  years  ago  would  be  1930. 

The  Witness:  1931,  your  Honor,  the  latter  part 
of  this  month.  I  think  my  affidavit  tells  the  date, 
Mr.  Margolis. 

Mr.  Margolis :     February  26,  1931. 

The  Witness:     Yes. 

The  Court:     That  was  the  year  you  did  it? 

The  Witness :  Either  that  or  the  next  year,  some- 
where along  in  the  very  early  part. 

The  Court:     How  many  names  did  you  put  in? 

The  Witness:     I  can't  remember. 

The  Court:     Was  it  50? 

The  Witness :  I  think  it  would  be  a  few  hundred 
from  the  combined  two  or  three  clubs.  [206] 

The  Court:  I  don't  think  many  of  those  would 
be  left  in  that  25,000  or  30,000. 

Q.  (By  Mr.  Margolis)  :  For  how  many  years 
did  you  do  this  ? 

A.  I  only  did  that  the  starting  period.  I  didn't 
keep  doing  it  because  I  had  run  through  them  and 
that  was  all  there  was  to  it. 
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The  Court :     Just  the  one  time  ? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Margolis)  :  You  did  it  just  for  one 
year,  is  that  right? 

A.  Either  one  or  two  years.  As  I  say,  it  is  so 
long  ago  I  can't  tell  you  for  sure. 

Q.     Do  you  remember  what  the  clubs  were? 

A.     Yes. 

Q.     What  were  they? 

A.     Shall  I  answer? 

The  Court:     Go  ahead. 

The  Witness :     The  Los  Angeles  Country  Club. 

Q.  (By  Mr.  Margolis)  :  What  kind  of  a  club 
is  that? 

A.  That  is  a  country  club  where  people  play 
golf. 

Q.     Society  club  or  golf  club? 

A.     I  should  think  so.  [207] 

Q.     All  right.    Go  ahead. 

A.  And  the  other  one  was  the  University  Club 
of  Los  Angeles,  which  is  on  Hope  Street.  I  don't 
know  how  to  classify  that,  but  you  probably  know. 

Q.     I  think  it  is  well  known. 

The  Court:  Well,  you  had  better  put  it  in  the 
record. 

The  Witness:  The  other  one  was  the  California 
Club  on  Flower  Street. 

Q.  (By  Mr.  Margolis):  What  kind  of  a  club 
is  that? 

A.  That  is,  would  you  call  that  a  social  club?  I 
don't  know. 
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Q.  Would  3^011  say  it  is  a  club  to  which  well- 
to-do  people  belong? 

A.  I  wouldn't  say  that.  I  think  there  are  well- 
to-do  people  in  it,  but  whether  it  is 

Q.    Would  you  say  workers  belong  to  that  club? 

A.  No,  I  don't  believe  I  can  honestly  say  that, 
Mr.  Margolis. 

The  Court :     You  mean  manual  workers  ? 

Mr.  Margolis:  Manual  workers,  that  is  right. 
People  who  work  in  factories  and  truck  drivers, 
people  of  that  kind  I  am  talking  about. 

The  Witness:  I  don't  whether  my  judgment  is 
correct  or  not,  but  if  there  are  people  of  that  [208] 
kind  in  there  I  imagine  they  would  be  in  a  great 
minority. 

Q.  (By  Mr.  Margolis)  :  You  happen  to  know 
that  they  have  a  $1250  initiation  fee? 

A.  I  don't,  but  they  didn't  in  '31.  I  think  you 
could  get  in — as  a  matter  of  fact,  I  thinli  you  could 
get  in  if  you  would  take  a  membership,  although  I 
don't  know  that. 

The  Court:  You  could  get  in  if  you  agreed  to 
pay  the  dues  ? 

The  Witness:     I  suppose  so. 

Mr.  Kenny :  As  a  member  of  the  club  I  will  have 
to  correct  that. 

The  Court:  It  was  offered  to  me  on  that  basis. 
However,  I  am  not  testifying.  And  it  was  back  in 
those  days  too.  That  was  before  I  had  any  public 
office  of  any  kind. 
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Q.     (By  Mr.  Margolis)  :     What  others? 

A.  There  are  no  others  that  I  remember,  Mr. 
Margolis. 

Q.  You  referred  to  the  Friday  Morning  Club. 
Is  that  a  businessmen's  club? 

A.  No,  that  is  a  women's  club,  the  nature  of 
which  I  am  sorry  to  say  I  can't  enlighten  you  on. 

Q.  And  that  Friday  Morning  Club,  you  used  the 
last  four  or  five  years'? 

A.  I  have  used  that  since  women  were  taken  in 
on  the  jury. 

Q.     That  would  be  since  1943? 

A.     Whatever  date  that  was,  I  have  forgotten. 

Q.     Have  you  used  that  once  or  more  than  once? 

A.  Just  once.  And  maybe  I  better  not  interject 
anything  here,  better  leave  it  to  your  questions. 

Q.     Go  ahead. 

A.     I;  was  going  to  say  it  was  a  very  small  list. 

The  Court:     How  many  names  on  it? 

The  Witness:     Well,  I  had  less  than  a  hundred. 

Q.  (By  Mr.  Margolis):  May  I  ask  you  this? 
Was  this  a  selected  list  given  you  by  the  club  or  was 
it  the  entire  membership  list  of  the  club? 

A.  No,  I  solicited,  I  think  I  wrote  to  the  presi- 
dent or  the  secretary,  and  asked  for  a  list  to  be  used 
for  this  purpose,  and  that  was  the  response  I  got. 
,  Q.  That  was  what  you  did  with  the  other  clubs, 
too?.    : 

A..  No.  Way  back  in  that  early  day  the  clubs 
published  a  little  roster  of  their  memberships,  and 
I  got  hold  of  those.     It  is  so  long  ago  I  can't  re- 


Allied  Workers,  et  cd.  vs.  U.  S.  A.  2129 

(Testimony  of  Arvin  H.  Brown.) 
member  how  I  selected  them,  but  I  didn't  turn  in 
the  whole  list,  but  took  names  out  of  them.     Now 
on  w^hat  basis,  I  don't  know. 

Q.  Now  you  referred  to  the  Southwest  Blue 
Book.    When  did  you  use  that?  [210] 

A.  From  the  very  early  part  too,  and  then  with- 
in the  last — let's  see,  I  am  trying  to  think — within 
the  last  three  or  four  years,  only  for  an  area.  I 
wanted  to  get  some  Pasadena  names  and  I  used  it 
then.    That  is  as  I  remember  it. 

Q.  Do  you  know  how  many  names  you  obtained 
from  the  Southwest  Blue  Book? 

A.     No,  I  don't. 

The  Court:  Have  you  used  it  except  for  the 
Pasadena  names  within  the  last  10  years'? 

The  Witness:  No,  I  am  quite  sure  I  haven't. 
However,  I  would  like  to  qualify  that. 

The  Court:  How  many  names  out  of  that  did 
you  put  in  altogether? 

The  Witness:     In  both  times? 

The  Court:  No,  exclusive  of  the  Pasadena 
names. 

The  Witness:  You  mean  way  back  in  the  early 
days? 

The  Court:     Yes. 

The  Witness:     I  don't  know. 

The  Court:  Well,  several  hundred  or  several 
thousand  ? 

The  Witness:  No,  I  should  think  there  wouldn't 
be  several  thousand;  I  should  think  there  would  be 
— well,  I  am  going  to  guess — along  around  1500,  say. 
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The  Court:     It  wouldn't  be  25,000  or  30,000? 

The  Witness :     Oh,  no.  [211] 

Q.     (By  Mr.  Margolis) :     How  many  names  are 
there  in  the  Blue  Book  % 

A.     I  don't  know. 

Q.     What  is  the   Southwest  Blue  Book? 

A.     I  think  I  would  call  that  a  social  register. 

Q.     Now  you  sa}^  that  you  have  used  lists  fur- 
nished by  labor  unions. 

A.     That  is  right. 

Q.     What  labor  unions  ? 

A.  There  were  some  of  the  railroad  brother- 
hoods. 

Q.     When  were  those  used? 

A.  Well,  I  can't  answer  because  I  don't  remem- 
ber. 

Q.     A  long  time  ago? 

A.  Not  so  very  long  ago.  I  would  say  within 
the  last  six  years. 

Q.  Any  other  unions  besides  the  railroad  broth- 
erhoods ? 

A.  None  that  I  got  specifically.  You  see  these 
were  gotten  specifically  but  when  you  question  me 
further  you  will  probably  elicit  from  me  further 
sources  where  labor  unions  might  naturally  be  in- 
cluded, members  of  labor  unions,  but  not  the  unions 
themselves. 

Q.     For  example,  there  might  be  members  of  la- 
.  bor  unions  in  the  telephone  directory. 
;     A.—  That  is  ripjht. 
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Q.  That  is  what  I  am  not  referring  to.  The 
only  speciiic  labor  miion  lists  that  you  have  used 
have  been  lists  from  tJie  railroad  brotherhoods,  is 
that  right? 

A.     I  believe  that  it  right. 


Los  Angeles,  California;  February  19,  1947 
2:00  o'clock  p.m. 

*     *     * 

Direct  Examination 
(Continued) 

The  Witness :  May  I  give  you  these  lists  now  ? 
They  are  in  chronological  order. 

The  Court :     Let  us  have  the  clerk  mark  them. 

Did  you  want  to  say  something  ? 

The  Witness:  I  would  like  at  the  present  time 
to  make  some  corrections  in  my  testimon,y  of  this 
morning. 

The  Court:  That  is  all  right.  We  will  mark 
these  next  in  order. 

The  Clerk:     For  the  Government?  [215] 

The  Court:     Call  them  4-A,  -B,  -C  and  -D. 

The  Clerk:  4-A  is  list  of  89  names  delivered  to 
clerk  2/2/43. 

(The  document  referred  to  was  received  in 
evidence    and    marked    Government's    Exhibit 

No.  4-A.) 
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The  Clerk:     List  of  58  names  delivered  to  clerk 
3/16/44  will  be  4-B. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-B.) 

The  Clerk :     List  of  452  names  delivered  to  clerk 
3/16/44  will  be  4-C. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-C.) 

The  Clerk :     List  of  302  names  delivered  to  clerk 
on  3/16/44  will  be  4-D. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-D). 

The  Clerk:     List  of  27  names  delivered  to  clerk 
3/27/44  will  be  4-E. 

(The  document  referred  to  w^as  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-E.) 

The  Clerk:     List  of  69  names  delivered  to  clerk 
5/17/45  will  be  4-F. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-F.)  [216] 

The  Clerk :     List  of  1,000  names  delivered  to  clerk 
55/17/45  will  be  4  G. 
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(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-G.) 

The  Clerk:     List  of  505  names  delivered  to  the 
clerk  5/17/45  will  be  4-H. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-H.) 

The  Clerk:     List  of  1175  names  delivered  to  the 
clerk  5/17/45  will  be  4-1. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-1.) 

The  Clerk :  4- J  will  be  a  list  of  500  names  deliv- 
ered to  the  clerk  12/7/45. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4- J.) 

The  Clerk :  4-K  will  be  a  list  of  1,055  names  de- 
livered to  the  clerk  8/22/46. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  4-K.)  [217] 

*     *     * 

Q.  Perhaps  I  can  put  it  this  way,  Mr.  Brown: 
Exhibit  P,  which  is  in  evidence,  it  is  indicated  it  was 
put  in  the  box  on  May  1, 1944.    The  date  of  delivery 
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to  clerk  is  not  shown.    The  first  name  on  the  list  is 
Dorsett,  and  it  appears  to  be  a  list  of  men  in  its 
entirety.    You  have  a  copy  of  that?    Is  that  dupli- 
cated with  those  that  you  brought  in? 

A.     I  don't  seem  to  have  it. 

The  Court:     That  is  not  a  duplicate,  then. 

Mr.  Margolis :     It  appears  not  to  be,  your  Honor. 

I  have  arranged  them  in  chronological  order,  your 
Honor.  There  is  one  here  which  indicates  some 
names  were  put  in  the  box  on  7/30/45,  a  Ust  which 
appears  to  be  entirely  of  women,  the  fii'st  name  be- 
ing Mary  Abascal. 

Q.     Is  that  a  duplicate? 

A.     Yes,  I  have  that. 

Mr.  Margolis :  That  is  a  duplicate,  if  your  Honor 
please,  of  Exhibit  marked  4-1.  In  other  words.  Ex- 
hibit R  and  4-1  appear  to  be  duplicate  copies  of  the 
same  list. 

The  Court:  Just  take  those  that  duplicates  and 
the  clerk  will  clip  them  together  so  we  won't  get 
them  mixed  up.    Those  two  are  duplicates,  you  say  f 

Mr.  Margolis:    Yes,  they  appear  to  be. 

The  Court :  Let 's  leave  these  in  here  by  this  wit- 
ness' exhilnt  numbers  and  use  these  because  they 
are  in  chronological  order  and  they  will  be  easier 
to  follow  than  the  letters,  so  let  us  use  them. 

Mr.  Margolis:  We  can  withdraw  R.  I  would  be 
willing  to  withdraw  it,  your  Honor. 

The  Court:    All  right.    We  can  withdraw  R. 

Mr.  Margolis:  On  the  grounds  that  it  is  dupli- 
cated by  4-1. 

The  Court :    Very  well. 
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The  Clerk:  All  the  exhibits,  4-A  to  4-K,  are  ad- 
mitted ill  evidence,  your  Honor? 

The  Court:     Yes,  they  are  all  in  evidence. 

The  Clerk:     And  Exhibit  R  is  withdrawn? 

The  Court :    Exhibit  R  is  a  duplicate  of  4-1. 

Mr.  Margolis:  Exhibit  Q,  list  put  in  the  box, 
some  of  them.  3/30/45,  the  first  name  being  Herbert 
V.  Acker,  seems  to  be  a  list  entirely  of  men.  That 
appears  to  be  duplicated  by  Exhibit  4-H. 

At  this  time  I  move  leave  to  withdraw  Exhibit  Q 
on  the  grounds  that  Exhibit  4-H  is  a  duplicate. 

The  Court :    So  ordered. 

Mr.  Margolis:  With  regard  to  Exhibit  M,  ques- 
tionnaires mailed  11/8/45,  the  first  name  is  Mrs. 
Mabel  McMillan.  You  have  handed  me  a  dupli- 
cate, Exhibit  4-P.  I  move  to  withdraw  Exhibit  M 
on  the  grounds  that  4-F  is  a  duplicate. 

The  Court:     So  ordered. 

Mr.  Margolis:  The  next  one,  Exhibit  S,  ques- 
tionnaires mailed  11/6/45,  the  first  name  is  T.  Y. 
Cadick,  appears  to  be  a  list  entirely  of  men.  Do 
you  have  a  duplicate  for  that? 

I  have  been  handed  what  appears  to  be  a  dupli- 
cate, which  is  Exhibit  4-G.  I  ask  leave  to  withdraw 
Exhibit  S  on  the  grounds  that  Exhibit  4-G  is  a 
duplicate. 

The  Court:     So  ordered. 

Will  you  indicate  that  in  the  minutes,  Mr.  Clerk? 

The  Clerk :    Yes,  I  am  doing  that,  your  Honor. 

Mr.  Margolis:  Exhibit  N,  received  12/16/45, 
first  name  is  Annabell  ^Hiittaker,   and   you  have 
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handed  me  a  duplicate,  4-J.  I  make  the  same  motion 

with  regard  to  Exhibit  N  on  the  same  grounds. 

The  Court:     So  ordered. 

Mr.  Margolis:  Now,  with  regard  to  Exhibit  O, 
the  first  name  is  Albert  Guinn,  and  you  have  handed 
me  a  duplicate,  4-K.  Same  motion  with  regard  to 
Exhibit  O  and  for  the  same  reasons,  your  Honor. 

The  Court :    So  ordered.  [221] 

Mr.  Margolis:  The  only  one  that  appears  not  to 
be  a  duplicate,  and  perhaps  we  had  better  check 
tliat  again,  the  first  name  is  Dorsey. 

The  Witness:     No,  I  don't  seem  to  have  it. 

Mr.  Margolis:  Your  Honor  please,  on  examina- 
tion it  appears  to  indicate  that  all  of  the  lists  pre- 
viously introduced  through  Mr.  Smith,  with  the 
excex)tion  of  Exhibit  P,  which  is  still  in  evidence, 
were  duplicates  of  those  which  have  been  presented 
at  this  time  by  Mr.  Brown  marked  Exhibit  4-A  to 
4-K,  inclusive. 

The  Court:    What  is  the  date  of  that  list? 

Mr.  Margolis:  The  only  date  that  is  show,  your 
Honor,  is  put  in  box  May  1,  1944.  There  is  no  indi- 
cation of  when  questionnaires  were  mailed  or  when 
the  list  was  delivered  to  the  clerk. 

The  Court:    Very  well. 

Now,  Mr.  Brown,  are  those  all  of  the  lists  that 
you  have  submitted  to  the  clerk  since — what  is  the 
first  date  there,  1944? 

The  Witness:     This  seems  to  be  2/2/43. 

The  Court:    Since  February,  1943? 

The  Witness :  So  far  as  I  could  determine,  your 
Honor,  that  is  a  fact. 
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The  Court:  All  of  the  lists  you  have  submitted 
and  put  in  the  box?  [222] 

The  Witness:    Yes. 

The  Court :  Now,  you  said  you  wanted  to  correct 
your  testimony,  Mr.  Brown. 

The  Witness:     Yes,  if  I  may. 

The  Court :    Very  well. 

The  Witness:  This  morning  you  asked  me  if 
there  were  any  other  clubs  during  the  last  10  years 
that  I  had  gotten  lists  from,  and  I  mentioned  the 
Friday  Morning  Club.  I  neglected  to  also  say  that 
I  got  a  few  names  from  the  Ebell  Club. 

Q.  (By  Mr.  Margolis)  :  What  kind  of  an  or- 
ganization is  that? 

A.  That  is  a  women's  club.  I  think  it  is  some- 
what like  the  Friday  Morning  Club. 

Q.     You  did  that  within  the  past  few  years? 

A.  Yes.  I  think  the  list  is  there  and  it  has  the 
date  on  it. 

Q.  Is  it  one  of  the  lists  which  you  have  just 
presented?  A.     Here  it  is;  3/16/44. 

Q.     It  is  list  4-B,  with  58  names  on  it  ? 

A.     Yes. 

Q.  As  I  understand  it,  you  asked  the  Ebell  Club 
for  a  list  of  names,  and  this  is  the  list  that  was 
furnished  you  by  the  Ebell  Club? 

A.     That  is  correct.  [223] 

May  I  further  correct  my  testimony?  This  morn- 
ing we  were  talking  about  the  Blue  Book. 

The  Court:     The  Southwest  Blue  Book? 
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The  Witness:  The  Southwest  Blue  Book,  and  I 
was  asked  if  I  had  gotten  any  names  from  that 
source  during  the  last  10  years,  and  I  said  that  I 
had  gotten  some  for  the  Pasadena  area. 

Mr.  Margolis :  That  is  correct.  That  is  what  you 
testified  to. 

The  Witness:  And  when  I  went  to  get  these 
papers  that  I  was  asked  to  bring  in,  I  discovered 
that  I  had  also  gotten  some  from  the  Los  Angeles 
area. 

The  Court:     At  the  same  time? 

The  Witness:    I  think  it  was. 

Q.  (By  Mr.  Margolis) :  Do  you  have  that  list 
there  ? 

A.  It  is  in  the  clerk's  hands  there,  I  think.  I 
could  identify  it,  I  think. 

Q.  Perhaps  we  might  do  this,  if  you  would 
start  with  Exhibit  4-A  and  tell  us  with  regard  to 
each  list  where  you  obtained  the  names,  that  might 
be  a  more  orderly  way  of  doing  it. 

A.     4-A  is  a  list  of  489  names. 

The  Court:  And  as  you  call  the  exhibit,  will  you 
give  the  date,  please? 

The  Witness:  February  2,  1943.  There  is  no 
indication  [224]  where  I  got  this  list  from. 

Q.  (By  Mr.  Margolis)  :  Do  you  have  any  recol- 
lection of  it? 

A.  But  I  would  like  to  say  that  the  best  of  my 
belief  is  that  it  is  a  list  that  I  obtained  just  going 
through  a  telephone  book. 
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Q.  By  the  way,  when  you  go  through  the  tele- 
phone directory,  what  system,  if  any,  do  you  fol- 
low *? 

A.  I  can  say  that  I  haven't  any  system  what- 
soever. I  don't  know  of  any  systematized  mathe- 
matical way  of  going  through  the  book.  I  just  open 
a  page  and  turn  a  few  pages  and  pick  out  names  at 
random.  I  don't  know  who  the  people  are.  I  imag- 
ine one  out  of  many  thousands  I  might  know. 

Q.     Do  you  pay  any  attention  to  addresses'? 

A.  No,  because  in  many  cases  I  don't  know 
where  the  streets  are. 

Q.  Do  you  pay  any  attention  to  addresses  where 
you  know  where  the  streets  are  ? 

A.    What  do  you  mean? 

Q.  Are  you  guided  in  any  way  in  your  selection 
by  thaf?  A.     Oh,  no;  no  I  wouldn't. 

Q.  Did  you  have  any  system  of  selecting  a  cer- 
tain number  from  a  page  and  then  turning  to  an- 
other page? 

A.  No,  I  haven't  any  system  at  all.  Of  course, 
by  '^ addresses,"  do  you  mean,  for  instance,  some- 
times I  will  concentrate  [225]  a  little  bit  in  Glen- 
dale  or  Beverly  Hills  or  Pasadena  or  Long  Beach 
or  San  Pedro,  Santa  Monica,  but  you  meant  street 
addresses,  didn't  you,  in  your  question? 

Q.     Yes.  A.     No,  I  don't. 

Q.  Have  you  paid  any  attention  to  the  names 
from  the  standpoint  of  nationality  vv^hich  might  be 
indicated  by  the  names  ?  A.     No. 
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Q.  Do  you  know  whether  there  are  any  names 
in  those  lists  which  indicate  that  the  persons  are  of 
Spanish  or  Mexican  origin? 

A.  I  would  think  they  were,  hut  I  couldn't  put 
my  finger  on  any  of  them. 

Q.     That  is  how  4-A  was  obtained  ?  A.     Yes. 

Q.  I  think  you  have  already  answered  the  ques- 
tions with  regard  to  4-B.  Isn't  that  the  Ebell  Club 
list?  A.    Yes. 

The  Court:  By  the  way,  4-A  has  the  names  of 
men  and  women. 

Mr.  Margolis :  4-A  has  the  names  of  women  only, 
I  believe. 

Q.  Your  list  generally  consists  either  of  men  or 
women  ? 

A.     Yes.    I  haven't  mixed  them,  as  I  remember. 

The  Court:    4-A  is  women  only? 

Mr.  Margolis :  It  appears  to  be,  your  Honor.  4-B 
is  the  Ebell  list. 

Q.     Wliat  is  4-C? 

A.     Would  you  like  the  date  of  4-B  ? 

Q.     Excuse  me.  A.     It  is  March  16,  1944. 

The  Court :    That  4-A  was  how  many  names  ? 

Mr.  Margolis:    4-A,  your  Honor,  was  489. 

The  Court:    All  females? 

Mr.  Margolis:  That  is  correct.  And  4-B  is  58 
names,  all  females. 

The  Court :     And  the  date  ? 

Mr.  Margolis:     3/16/44  delivered  to  clerk. 

The  Court:     That  is  4-A? 

Mr.  Margolis:    4-A  is  Februarv  2,  1943. 
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The  Court:    And  4-B  is  what? 

Mr.  Margolis:    58  females,  March  16,  1944. 

The  Court:  4-B  was  the  Ebell  Club,  and  4-A  is 
the  telephone  book? 

Mr.  Margolis:     That  is  correct. 

The  Court:    All  right.    Now,  4-C. 

The  Witness:  4-C  is  a  list  of  452  names  of  men, 
dated  March  16,  1944,  with  no  indication  as  to 
where  they  were  obtained.  [227] 

The  Court:     Do  you  have  any  recollection? 

The  Witness:  I  think  that  I  got  them  from  the 
telephone  book,  as  I  got  the  other  one. 

Q.  (By  Mr.  Margolis)  :  That  is  your  best  recol- 
lection? A.     Yes. 

Q.  Do  you  have  any  means  of  refreshing  your 
recollection  on  the  subject? 

A.     No,  I  haven't,  I  am  sorry. 

The  Court :  By  the  way,  I  think  the  record  ought 
to  show  that  the  compensation  that  Mr.  Brown  gets, 
Avliile  it  is  in  the  statute — what  is  your  compensa- 
tion, Mr.  Brown? 

The  Witness:  Well,  I  get  a  fee  every  time  the 
clerk  and  I  meet.    I  imagine  I  average  $15  a  year. 

The  Court:  The  statute  limits  you  to  $5  a  quar- 
ter, doesn't  it? 

The  Witness:    I  don't  know. 

Mr.  Smith:     Not  more  than  $15  a  quarter. 

The  Court:  What  fee  do  you  get  when  you  meet 
with  the  clerk? 

The  Witness:     $5. 

The  Court:  Your  compensation  averages  $15  a 
year? 
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The  Witness:     $15  a  year. 

The  Court:  You  were  allowed  no  stenograi)hic 
help'? 

The  Witness:     No. 

The  Court:  The  government  furnishes  you  with 
no  office^?  [228] 

The  Witness:     No. 

The  Court:    No  telephone? 

The  Witness :    No. 

The  Court :    No  facilities  of  any  kind  or  nature  ? 

The  Witness:    No  facilities. 

The  Court :  Do  they  give  you  a  pencil,  or  do  you 
take  one  from  the  clerk's  office  once  in  awhile? 

The  Witness:  No.  I  don't  know  whether  it 
would  be  an  appropriate  time  for  me  to  volunteer 
or  not,  but  in  the  beginning  when  I  wanted  to  get 
some  lists  or  purchase  some,  you  know,  some  mail- 
ing lists  from  these  people,  various  people,  just  on 
one  or  two  occasions,  with  my  own  money,  and  the 
$15  a  year  that  I  got  I  used,  when  I  would  get  it, 
give  it  to  the  stenographer  that  used  to  type  these 
up  for  me,  but  she  is  gone  now  and  I  haven't  any- 
one. 

The  Court :  You  have  to  pay  to  have  these  typed 
up  out  of  your  own  pocket  % 

The  Witness :  I  haven 't  had  any  assistance  since 
she  left.    She  just  left  recently. 

Mr.  Margolis:  It  seems  to  me,  your  Honor,  that 
this  is  one  group  that  is  worse  off  than  the  fisher- 
men. 
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The  Court :  I  think  it  is  all  material  because  the 
lower  courts  are  charged  with  the  duty  of  adminis- 
tering justice  and  we  have  to  do  it  according  to  the 
cloth  that  is  cut  for  us  by  the  law,  including  the 
Appropriations   Comhaittee.    [229] 

Q.  (By  Mr.  Margolis) :  Do  you  have  some  other 
employment,  Mr.  Brown? 

A.  I  am  glad  you  asked  the  question.  In  an- 
swering your  question,  I  have  to  take  care  of  this 
work  of  getting  lists  at  odd  times  because  I  am  not 
retired,  I  work  for  a  living. 

Q.     What  is  your  other  employment? 

A.  I  am  in  the  business  management  field.  I 
am  a  real  estate  broker,  but  I  don't  do  very  much 
real  estate  business.  I  am  managing  the  business 
affairs  of  a  client. 

Now,  I  have  to  find  time,  odd  times,  for  this 
work,  so  that  is  the  reason  sometimes  my  files  aren't 
marked  the  way  they  should  be. 

The  Court:  I  thought  this  ought  to  go  into  the 
record  some  place,  so  you  may  proceed  with  the  in- 
terrogation on  the  lists,  unless  you  have  further 
questions. 

Mr.  Margolis:  No,  your  Honor.  I  would  like  to 
go  on  with  4-D. 

The  Witness:  4-D  is  a  list  of  302  women  dated 
March  16,  1944,  without  any  indication  as  to  the 
source,  but  on  all  those  that  are  not  indicated,  I 
really  believe  they  came  from  the  telephone  direc- 
tory. 
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Q.  (By  Mr.  Margolis)  :  That  is  your  best  recol- 
lection *?  A.     That  is  my  best  recollection. 

Q.     How  about  4-E?  [230] 

A.  4-E  is  a  list  of  27  women  from  the  Friday 
Morning  Club,  dated  March  27,  1944. 

Q.  And  that  list,  at  your  request,  was  furnished 
you  by  that  club?  A.     It  was;  yes. 

Q.     And  then  you  have  4-F? 

A.  4-F  is  a  list  of  69  women  from  the  Congress 
of  Parents  and  Teachers,  dated  May  17,  1945. 

Q.     Can  you  tell  us  how  you  got  that  list? 

A.     I  wrote  for  it. 

Q.    Who  did  you  write  to? 

A.  I  couldn't  tell  you.  I  haven't  got  the  letter. 
But  I  think  it  was — I  think  they  call  it  the  Tenth 
District,  I  am  not  sure,  but  I  could  find  out,  if  that 
is  an  important  point. 

Q.     That  may  not  be  necessary. 

Is  this  the  same  organization  as  the  Parent- 
Teacher  Association  ? 

A.  Well,  I  kind  of  think  it  is.  I  think  they  call 
it  the  Congress — maybe  that  is  the  official  name. 

The  Court:    Known  as  the  P.T.A.? 

The  Witness:  Well,  this  is  called  the  Congress 
of  Parent  Teachers. 

The  Court:  You  don't  know  whether  it  is  the 
same  thing  as  is  commonly  known  as  the  P.T.A.? 

The  Witness:  I  rather  think  it  is,  but  I  am  not 
so  sure. 

Q.  (By  Mr.  Margolis)  :  When  you  wrote  and 
asked  this   Congress  of   Parents   and   Teachers  to 
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furnish  you  with  a  list  of  names,  I  assume  you  asked 
for   all   women   because   the   list    seems   to   be    all 
women  ? 

A.     I  imagine  I  did,  but  I  don't  remember. 

Q.  Do  you  remember  whether  you  laid  any  other 
qualifications  down?  A.     No,  I  don't. 

Q.     You  don't  remember  whether  you  did  or  not? 

A.     No,  I  don't. 

Q.     How  about  4-G? 

A.  Wait  a  minute.  I  think  I  told  them  that  I 
would  like  it  exclusive  of  the  teachers.  I  think  I 
can  say  that.  That  is  as  I  remember  it.  I  am  not 
quite  sure,  but  I  think  I  put  that  in.  I  wanted  to 
be  sure  about  these  things.  4-G  is  a  list  of  1,000 
names  of  men  marked  auto  lists  and  telephone 
book,  delivered  May  7,  1945. 

Q.    What  were  the  sources  of  that  list? 

A.  The  telephone  directory  and  the  list  of  auto- 
mobile owners  that  I  spoke  to  you  about  this  morn- 
ing. 

Q.  Do  3^ou  know  how  many  of  the  names  on  the 
list  came  from  the  telephone  book  and  how  many 
from  the  automobile  list?  [232] 

A.     No,  I  don't.    I  have  no  way  of  knowing  that. 

Q.  Has  your  memory  at  all  been  refreshed  since 
this  morning  about  the  type  of  lists,  the  auto  lists 
that  you  used? 

A.  Just  as  I  said,  it  is  a  service  of  some  kind.  I 
borrowed  a  list  or  two.  It  is  a  printed  list.  They 
get  them  out,  and  I  think  they  are  used  for  insur- 
ance agencies  to  go  around  and  try  to  get  insurance. 
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Q.     Probably  a  list  of  new  automobiles'? 

A.  The  list  I  used  was  an  old  list.  Someone  bad 
used  it  and  I  borrowed  it. 

Q.     Do  you  know  what  year  the  list  was  for? 

A.     No,  I  don't.     I  am  sorry. 

Q.     You  don't  have  the  list  any  more? 

A.     I  don't  believe  I  can  find  it. 

Q.     Now,  4-H,  Mr.  Brown. 

A.  4-H  is  a  list  of  505  names  of  men  from  the 
Southwest  Blue  Book.  Your  Honor,  I  haven't  got 
the  Southwest  written  on  here. 

The  Court:     Is  there  any  other  blue  book? 

The  Witness :    Not  that  I  know  of. 

Mr.  Margolis:  There  are  several  blue  books, 
your  Honor. 

The  Witness:  Shall  I  write  ''Southwest"  in 
there  ? 

The  Court:     No. 

The  Witness:  This  was  delivered  on  May  17, 
1945.  [233] 

The  Court:  That  is  the  sort  of  social  register 
that  you  were  talking  about? 

The  Witness:    Yes. 

*     *     * 

The  Witness:  I  just  want  to  emphasize  that 
these  names  were  taken  from  the  Blue  Book  and  did 
not  include  the  entire  list  of  the  Blue  Book. 

The  Court:     This  was  mostly  Pasadena. 

The  Witness:  Wait  a  minute.  No,  this  was — 
which  one  have  you  got  there? — yes,  in  the  Pasa- 
dena area,  San  Marino,  Flintridgc,  and  all  those 
communities.  [234] 
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The  Couri::  AVliy  did  you  choose  some  from  Pas- 
adena ? 

The  Witness:  I  thought  perhaps  we  should  put 
into  the  list  people  from  that  area. 

The  Court:     From  that  area? 

The  Witness:    Yes. 

The  Court:  You  mean  that  the  lists  were  defi- 
cient in  that  respect? 

The  Witness:  No.  This  was  a  list  of  women, 
wasn't  it? 

The  Court:    You  said  505  men. 

The  Witness:     I  did? 

Mr.  Margolis:     Yes,  it  is  505  men. 

The  Court :    Why  did  you  pick  the  Blue  Book  ? 

The  Witness:  Just  as  a  source.  I  couldn't  give 
you  any  reason.  I  had  to  pick  some  source,  and 
that  seemed  to  be  a  good  one. 

The  Court:  You  mean  a  source  of  persons  who, 
if  listed,  would  likely  be  not  incompetent  to  act  as 
jurors? 

The  Witness:     I  did  not  have  that  in  mind,  sir. 

Q.  (By  Mr.  Margolis)  :  I  think  we  are  down  to 
4-1  now. 

A.  4-1  is  a  list  of  1175  women  from  the  South- 
west Blue  Book,  delivered  May  17,  1945,  and  that 
is  from  Los  Angeles,  isn't  it? 

Mr.  Margolis :  There  seems  to  be  a  lot  of  Beverly 
Hills  addresses  on  here.  Here  is  the  way  it  goes: 
Los  Angeles,  West  Los  Angeles,  Los  Angeles,  Bel 
Air,  Beverly  Hills,  Los  [235]  Angeles,  Beverly 
Hills,  and  so  forth. 
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The  Witness:     Well,  it  is  all  around,  then. 

Mr.  Margolis :  Yes,  it  seems  to  cover  quite  a  ter- 
ritory. I  would  say  about  one-third  was  Beverly 
Hills,  just  looking  at  it  quickly. 

Q.     How  about  4- J? 

A.  4-J  is  a  list  of  500  women  delivered  to  the 
clerk  on  December  7,  1945,  and  I  have  marked  it 
*' Various,"  which  indicates  to  me  that  it  was  from 
the  telephone  directory.  That  is  the  way  I  some- 
times marked  it. 

Q.     It  wouldn't  mean  various  sources'? 

A.     No. 

Q.  Selected  at  random  in  the  way  you  have  in- 
dicated? A.     Yes,  that  is  right. 

Q.     4-K? 

A.  4-K  is  a  list  of  1055  men  delivered  August 
23,  1946,  without  indication  of  the  source,  but  I 
would  like  to  testify  as  I  did  previously  about  simi- 
lar lists  that  had  no  indication  on  them. 

Q.     In  other  words,  from  the  telephone  book? 

A.     That  is  the  best  of  my  belief. 

Q.  Now,  Exhibit  P,  of  which  you  a])peav  not  to 
have  a  copy 

The  Court:     What  date  is  that? 

Mr.  Margolis:  The  only  date  we  have  on  Exhibit 
P  is  that  [236]  it  was  put  in  the  box  May  1,  1944. 
We  have  no  indication  of  when  the  list  was  deliv- 
ered to  the  clerk  or  whether,  in  fact,  it  was  de- 
livered to  the  clerk. 

The  Court:  .  The  clerk  produced  that? 
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Mr.  Margolis :  Yes,  the  clerk  produced  that,  but 
there  is  no  indication  on  here  as  to  where  it  came 
from. 

The  Witness:    I  can't  identify  that  list* 

Mr.  Margolis:     You  can't  identify  this  lisf? 

The  Witness:    Yes. 

The  Court:  How  many  names  are  on  it?  The 
clerk  testified  that  Mr.  Brown  gave  him  that  list. 

Mr.  Margolis :    There  are  a  lot  of  names  on  here. 

The  Court:    Isn't  there  a  number  on  it? 

Mr.  Margolis:  No,  your  Honor.  There  appear 
to  be  30  pages,  or,  rather,  30  names  per  page,  and 
there  are  36  pages,  which  would  indicate  about 
1080,  if  my  multiplication  is  correct. 

The  Court :    Men  or  women,  or  men  and  women  ? 

Mr.  Margolis:  They  appear  to  be  all  men,  your 
Honor,  without  checking  each  name,  just  a  spot 
check. 

The  Court:    You  don't  recognize  the  list  at  all? 

The  Witness:  Your  Honor,  I  really  think  it  is 
my  list,  but  there  is  nothing  on  it  to  indicate  where 
I  got  it,  whether  it  is  from  the  telephone  book  or 
whatnot.    I  think  it  is  the  telephone  book.  [237] 

The  Court:     Very  well. 

Q.  (By  Mr.  Margolis)  :  None  of  those  lists  that 
you  turned  over  are  lists  that  you  obtained  from 
any  union,  is  that  right?  A.     No. 

Q.     Were  the  union  lists  used  prior  to  1943? 

A.    Yes. 

Q.     Do  you  remember  when? 

A.     I  don't;  no. 
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Q.     Do  you  have  those  lists'? 

A.  I  haven't  them;  no.  They  v^ere  just  a  few 
names,  though,  as  I  remember. 

Q.  Now,  in  your  affidavit  you  refer  to  the  use 
of  assessment  lists.  Where  did  you  obtain  those 
lists'? 

A.  Well,  that  was  a  list  that  I  used  in  the  very 
early  days  of  my  work  here,  and  my  recollection  is 
that  someone  had  a  list  and  allowed  me  to  use  it,  a 
list  of  personal  property  people  who  had  paid  as- 
sessments on  personal  property.  It  is  so  far  back 
that  I  don't  recall  the  nature  of  the  list,  or  much 
about  it,  or  how  many  names  were  on  it. 

Q.     Or  how  many  names  you  obtained  from  that? 

A.     That  is  right. 

Q.  In  your  affidavit  you  refer  to  lists  from  the 
Parent-Teachers  Association.  Was  that  with  ref- 
erence to  the  list  from  the  Congress  of  Parents  and 
Teachers'?  [238]  A.     That  is  right. 

Q.     That  is  what  you  intended  by  if? 

A.     Yes. 

Q.  Were  there  any  lists  from  the  Parents- 
Teachers  Association  1 

A.     Not  that  I  got  lists  from. 

Q.  You  also  referred  in  your  affidavit  to  a  list 
of  colored  people  obtained  from  a  colored  minister 
residing  in  Los  Angeles.  A.     That  is  rifirht. 

Q.     Who  was  this  colored  minister? 

A.     He  was  a  man  named  Collins,  C-o-l-l-i-n-s. 

Q.     Where  was  his  church  located? 

A.  His  church  v/as  on  the  corner  of  East  Eighth 
Street  and  Towne  Avenue,  as  I  remember  it. 
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Q.  You  just  happened  to  meet  him  and  asked 
him  for  a  list,  is  that  right? 

A.  I  went  to  a  wedding  there  and  so  it  ocurred 
to  me,  I  wanted  to  get  some  names,  so  I  looked  him 
up,  I  thought  he  was  a  very  nice  sort  of  a  person 
and  thought  perhaps  he  could  furnish  me  with  a 
list.  I  didn't  know  where  to  get  those  kind  of 
names.  As  I  have  testified  before,  I  am  sort  of 
hampered,  so  I  thought  that  that  would  be  a  good 
source,  and  I  went  to  see  him  and  he  did  get  me  a 
list.  It  w^asn't  a  large  list,  but  I  put  it  in  the  box, 
or,  rather,  I  gave  it  to  the  clerk.  [239]  It  must  have 
been  four,  five,  six  years  ago. 

Q.  Just  the  one  list  you  obtained  from  him,  is 
that  right?  A.     That  is  correct. 

Q.  Did  you  tell  him  what  kind  of  people  you 
wanted  on  the  list  ?  A.     No,  no. 

Q.     Just  that  you  wanted  some  colored  people? 

A.  I  just  wanted  a  list  of  people.  I  told  him 
the  purpose  that  I  wanted  it  for. 

The  Court:     To  serve  on  a  jury? 

The  Witness:  That  is  right.  But  I  didn't  indi- 
cate to  him  to  get — well,  I  wouldn't  know  how  to 
classify  them,  would  I? 

Q.  (By  Mr.  Margolis) :  You  just  said  you 
wanted  colored  people  to  serve  on  the  jury? 

A.     That  is  correct. 

Q.  Did  you  ever  obtain  a  list,  say,  from  a  Catho- 
lic priest  in  the  area  in  which  a  large  number  of 
Mexican- Americans  resided  ? 

A.     I  never  have;  no. 
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The  Court:  Do  you  know  of  any  organization 
which  is  composed  exclusively  of  Mexicans'? 

The  Witness:    Were  you  addressing  me,  sir? 

The  Court:     Yes.  [240] 

The  Witness:     No,  I  don't. 

The  Court:  Did  you  know  where  to  go  to  get 
a  list  of  Mexicans  who  were  citizens  and  otherwise 
likely  to  be   qualified? 

The  Witness:     No,  I  wouldn't. 

The  Court :  Would  you  know  where  to  go  to  get 
a  list  of  Negroes? 

The  Witness:    No,  I  wouldn't. 

The  Court:  Would  you  know  where  to  go  to  get 
a  list  of  any  of  the  other  nationalities  or  races,  Jap- 
anese or  Negroes  or  Chinese  who  were  born  in  the 
United  States? 

The  Witness:  Well,  Japanese,  I  just  got  a  list  a 
few  months  ago  from  a  minister. 

The  Court:    Did  you  give  that  to  the  clerk? 

The  Witness:  No.  I  don't  know  why  I  didn't 
bring  that  in. 

The  Court :    You  have  another  list  of  Japanese  ? 

The  Witness:  I  don't  know  whether  it  was  dur- 
ing this  period  or  not,  but  I  didn't  run  into  it  in 
my  files.  You  know,  my  files  aren't  what  they 
should  be.    But  I  did  get  a  list. 

The  Court :    Do  you  have  that  list,  Mr.  Smith  ? 

Mr.  Smith :    I  think  so. 

The  Court:    Will  you  get  it?  [241] 
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Q.  (By  Mr.  Kenny) :  I  am  going  to  ask  you, 
Mr.  Brown,  on  4-A,  4-B,  4-D  and  4-E,  liow  many 
addresses  you  find  there  that  are  south  of  Pico  and 
east  of  Hoover  Streets?  I  think  the  Court  would 
take  judicial  notice  that  that  would  exclude  the 
Wilshire,  Beverly  Hills  and  Hollywood  areas. 

The  Court:  South  of  Pico  and  east  of  Hoover? 
That  includes  the  Wilshire  district. 

Mr.  Kenny:     No,  I  am  excluding  them. 

The  Court:  It  is  exclusive  of  the  Wilshire  area, 
then? 

Mr.  Kenny:  I  would  say  so.  Once  you  get  south 
of  Pico  you  are  out  of  the  Wilshire  area. 

The  Court:     How  about  West  Adams? 

Mr.  Kenny:  I  am  being  very  generous  for  the 
purpose  of  this  question. 

The  Court:  On  AVest  Adams  there  are  very  fine 
homes,  and  there  are  a  large  number  of  colored 
people  living  there,  also  south  of  Normandie  and 
also  in  Sawtelle  and  now  in  Hollywood. 

Mr.  Kenny:  My  question  was,  how  many — I 
don't  think  there  are  any  from  a  cursory  inspec- 
tion— but  if  there  are  any  in  those  lists,  4-A,  4-B, 
4-D  or  4-E,  that  are  residents  [242]  south  of  Pico 
or  east  of  Hoover. 

The  Court :  Do  you  want  him  to  take  the  time  to 
go  through  all  those  lists  right  now? 

Mr.  Kenny:  I  want  to  know  if  he  could  point 
out  one. 

The  Court:  The  lists  are  there.  I  think  that  is 
more  a  matter  of  argument,  don't  you,  Mr.  Kenny. 
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Let  me  ask  him  this  question:  In  gathering  the 
lists  from  the  telephone  directory  or  any  directory, 
did  you  exclude  anybody  by  virtue  of  the  fact  that 
they  lived  south  of  Pico  and  east  of  Hoover? 

The  Witness:  No,  because  I  think  you  will  find 
— I  don't  know  whether  you  will  find  them  on  these 
lists  or  not — but  I  think  you  will  find  them  on  other 
lists.     I  didn't  intentionally  do  it. 

The  Court:  You  didn't  intentionally  exclude 
them? 

The  Witness:     No. 

The  Court:     If  you  did,  it  was  by  chance? 

The  Witness:  That  was  the  only  way  I  could 
account  for  it. 

The  Court:  Did  you  intentionally  exclude  any- 
body from  any  area? 

The  Witness:     No.     [243] 

45-         *         * 

Mr.  Kenny :  The  witness  testified  that  there  were 
names  of  Spanish  or  Mexican  origin  on  4-A,  4-B, 
4-C,  4-D,  4-E,  4-F  or  4-G. 

Q.  Can  you  point  out  to  me  one  name  of  a 
Spanish  or  Mexican  or  Italian  origin? 

Mr.  Calverley:  That  is  objected  to,  your  Honor, 
as  argumentative.  The  lists  speak  for  themselves. 
That  is  arguing  with  the  witness.  I  object  to  it  on 
that  ground. 

'The  Court:  I  don't  Iniow,  counsel,  whether  tl\at 
is  argument  or  not.  There  are  some  Spanish  names, 
or  some  names  that  I,  or  any  person,  can  recognize 
as  of  Spanish  origin.  There  are  many  others  that 
I  can't.    Also  many  people  change  their  names. 
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Mr.  Kenny:  That  is  right.  But  my  examination 
of  that  list,  I  find  plenty  of  Spanish  names,  but 
they  are  street  names.  There  are  plenty  of  San 
Pasquel  Streets,  but  I  could  [244]  not  find,  and  I 
asked  the  witness  if  he  could  explain  or  point  out, 
a  single  Spanish  or  Mexican  or  Italian  name  in  any 
of  those  lists. 

The  Court:  I  think  the  lists  speak  for  them- 
selves. I  thing  it  should  be  followed  by  this  ques- 
tion: Did  you,  in  selecting  the  names  from  the 
telephone  directory,  give  any  consideration  to  the 
kind  or  type  of  name  it  was? 

The  Witness:  I  didn't  consciously.  I  might 
have,  but  not  consciously.  I  didn't  systematically 
go  about  to  exclude  anybody. 

The  Court:  That  is,  as  to  the  type  of  name, 
somebody  whose  name  was  Cohen  or  Smith  or 
Marino  or  Allegretti — I  suppose  those  are  Italian 
names,  I  don't  know. 

Mr.  Keniiy:    Allegretti  would  be  one. 

The  Witness:  But,  your  Honor,  take  the  list 
of  women,  for  instance,  yovi  couldn't  tell  from  their 
names  what  origin  they  were  because  of  marriage. 
They  might  be  a  Spanish  senorita  that  was  niarried, 
and  if  I  went  about  trying  to  exclude  her  I  would 
be  defeated  right  at  the  start,  wouldn't  I? 

Q.  (By  Mr.  Kenny)  :  Is  it  possible,  Mr.  Brown, 
that  you  selected  those  names,  that  it,  in  4-A,  lliat 
were  selected  from  the  telephone  book  which,  as  I 
say  my  observation  shows  that  they  are  all  in  this 
geographical  area  I  have  described,  that  you  sol- 
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ected  them  hy  the  prefixes,  sneh  as  Hollywood  or 
Gladstone  or  Granite  prefixes  of  the  telephone  num- 
ber? [245]  A.     No.  [246] 

*  -x-       * 

Mr.  Margolis:  *  *  *  We  have  here  now  the 
Southwest  Blue  Book. 

The  Court:    Is  it  published  annually? 
Mr.  Kenny:     Yes. 

The  Court:     What  year  is  that  for? 
Mr.  Margolis :    1947. 

*  *     * 

Mr.  Margolis:  We  will  offer  that  in  evidence, 
your  Honor  please. 

The  Clerk :    IT  in  evidence. 

(The  volume  was  received  in  evidence  and 
marked  Defendants'  Exhibit  U.) 

Q.  (By  Mr.  Margolis)  :  I  might  ask  the  witness 
whether  this  is  the  publication  which  he  had  refer- 
ence to  when  he  referred  to  the  Southwest  Blue 
Book?  [249]  A.     (Examining  book.) 

The  Court:     This  is  for  1947. 

Mr.  Margolis:    Yes,  but  I  mean  for  other  years. 

The  Witness:  Yes,  that  is  right,  but  it  wasn't 
1947. 

The  Court:    It  was  the  previous  year? 

The  Witness :    It  must  have  been  a  previous  year. 

The  Court:  But  it  was  a  book  published  by  the 
same  people? 

The  Witness:    By  the  same  people. 
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Q.     (By  Mr.  Margolis)  :     And  having  the  same 
title  except  that  the  year  is  different? 

A.     That  is  right. 

*     *     * 

The  Court:    Proem— I  suppose  that  means  pref- 
ace, I  don't  know. 

''With  an  unbroken  record  of  43  annual  edi- 
tions as  its  background,  the  Southwest  Blue 
Book  for  1947  adds  still  another  to  the  long 
series.  We  believe  the  1947  issue  will  sustain 
this  publication's  reputation  as  the  standard 
society  register  of  Southern  California,  the 
book  having  been  carefully  revised  and  brought 
down  to  date.  The  listing  [250]  of  many  eli- 
gible newcomers  has  augmented  the  already 
large  roster  of  older  first  families;  there  are 
special  sections  devoted  to  the  year's  marriages, 
clubs  and  other  features  while  an  unusually 
large  number  of  address  and  telephone  changes 
will  be  noted.  The  editor  wishes  to  thank  her 
many  patrons  for  ready  cooperation  which  has 
greatly  lengthened  the  work  of  compiling. 
"Sincerely, 

''LENORA  KING  BERRY. 
''Editor  and  Publisher." 
*     *     * 

The  Court:  Very  vv^ell.  First,  I  would  lij:e  to 
ask  this  witness  this  question :  Except  for  4-H  and 
4-1,  which  are  the  two  lists  you  have  indicated  you 
took   from  the   Southwest   Blue   Book,   how   manv 
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times  since  you  have  been  Jury  Commissioner  in 
the  last  16  years  have  you  submitted  names  from 
that  book '? 

The  Witness:  Just  once  before,  in  the  very  be- 
ginning. 

The  Court:    About  hov^  many  names?  [251] 

The  Witness:  Well,  I  couldn't  remember,  but  it 
was  just  a  few  hundred,  I  think.  I  believe  I  was 
asked  this  morning,  but  I  am  not  sure  about  that. 

The  Court:  Let  me  ask  you  another  question: 
Since  you  have  been  Jury  Commissioner,  can  you 
give  an  estimate  of  the  total  number  of  names  that 
you  have  submitted? 

The  Witness:  I  haven't  any  accurate  statistics. 
I  don't  know  what  is  proper  in  a  proceeding  of  this 
kind,  how  accurate  I  should  be. 

The  Court:  Well,  your  best  recollection,  if  you 
can  give  me  one. 

The  Witness:  I  think  it  would  be,  that  I  would 
say  between  20,000  and  24,000  names. 

The  Court:    20,000  to  24,000  names? 

The  Witness:  Somewhere  along  there,  to  the 
best  of  my  estimation. 

The  Court:  Well,  in  these  years  that  you  have 
given  us,  1944,  1945  and  1946 — that  is  three  years — 
you  have  submitted  6500  names?  That  is  about 
2,000  names  a  year.  Is  that  about  the  number  that 
3^ou  submitted  during  the  last  16  years  ? 

The  Witness:  Well,  that  would  bring  it  to 
32,000,  and  it  could  be  that  many,  but  I  don't  like 
to  testify  to  that. 
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The  Court:  Are  these  typical  years,  approxi- 
mately? It  doesn't  have  to  be  accurate.  Are  they 
approximately  typical  in  number  of  names  sub- 
mitted? [252] 

The  Witness :  Well,  I  would  rather  say  the  aver- 
age was  1500. 

The  Court :    1500  a  year  for  the  past  16  years  ? 

The  Witness :  Yes.  That  would  be  24,000,  wouldn  't 
it? 

The  Court:  Yes,  about  that.  About  24,000  total, 
then,  you  have  submitted. 

Of  those  names,  do  you  have  an}^  idea  how  many 
of  those  have  gone  into  what  you  heard  the  cleik 
describe  as  his  available  box? 

The  Witness :  I  wouldn 't  have  any  way  of  know- 
ing that,  your  Honor. 

The  Court:  Very  well.  Now,  the  course  that 
you  have  followed,  with  the  exceptions  you  have  in- 
dicated, as  your  method  of  selecting  names  during 
that  period,  has  that  been  typical  of  these  three 
years  ? 

The  Witness:  I  don't  believe  I  understand  the 
question,  the  course  that  I  follow^ed? 

The  Court :  In  getting  names.  You  said  that  you 
had  gotten  some  from  a  colored  church,  that  you 
had  gotten  some  from  a  Japanese  church,  that  you 
had  gotten  these  two  lists  on  May  17,  1945,  from  the 
Southwest  Blue  Book,  that  you  did  it  once  ]  efore, 
you  took  the  California  Club  one  year  and  the  Los 
Angeles  Country  Club,  otherwise  have  yon  followed 
the  course  that  you  generall}^  described  in  i2:etiin':^ 
the  24,000  names? 
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The  Witness:    Yes,  I  think  I  could  say  that. 

The  Court :    Proceed. 

Q.  (By  Mr.  Garrett) :  Your  name  is  Arvin 
Harrington  Brown,  Jr.,  isn't  itf 

A.     No.     That  is  my  son. 

Q.     Is  he  related  to  you? 

A.     He  is  my  son;  yes. 

Q.  And  you  are  Mr.  Arvin  Harrington  Brown, 
Sr.,  is  that  correct?  A.     That  is  correct. 

Q.  You  are  residing  at  2071  South  Hobart  Bou- 
levard, is  that  correct?  A.     That  is  correct. 

Q.     I  am  reading  from  the  Southwest  Blue  Book. 

A.     Yes. 

Q.     Are  you  a  subscriber  to  this  joublication  ? 

A.     My  wife  is,  yes.  [254] 

*     *     * 

Q.  Mr.  Brown,  are  you  a  member  of  the  Cali- 
fornia Club?  A.     No,  sir. 

Q.     You  mentioned  using  one  of  their  lists. 

A.    Yes. 

Q.     That  was  prior? 

A.  That  was  way  back  in  the  very  beginning. 
That  must  have  been  back  about  1931  or  '32 — par- 
don me,  I  was  a  memlier  at  that  time.  That  is  how 
I  got  the  roster. 

Q.  How  did  you  get  the  list,  if  you  recall,  from 
the  Railroad  Brotherhoods  to  which  you  have  re- 
ferred ? 

A.     By  correspondence.     I  wrote  to  them. 

Q.     Bid  you  write  to  someone  you  knew? 

A.     No. 
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Q.  Do  you  remember  which  one  of  the  Railroad 
Brotherhoods  you  wrote  to? 

A.     No,  I  don't,  but  there  were  several  of  them. 

The  Court:    That  is,  you  wrote  to  several? 

The  Witness:    I  wrote  to  several. 

Q.     (By  Mr.  Garrett) :    Were  they  located  here? 

A.     In  Los  Angeles. 

Q.     About  how  long  ago  was  that? 

A.     I  think  it  was  about  five  or  six  years  ago. 

Q.  You  don't  recall  which  one  of  the  Brother- 
hoods it  [258]  was  which  furnished  you  the  list? 

A.  There  were  several.  They  sent  a  very  few 
names,  and  I  didn't — this  is  from  memory  and  I 
can't  be  sure  about  it — ^but  I  believe  that  one  or 
two  didn't  respond  at  all. 

Q.  Do  you  recall  what  you  did  with  those  names 
that  were  so  supplied? 

A.     I  gave  them  to  the  clerk. 

The  Court:  That  was  when?  You  testified  this 
morning,  but  I  have  forgotten. 

The  Witness:  I  think  five  or  six  years  ago,  to  the 
best  of  my  recollection. 

Q.  (By  Mr.  Garrett) :  Do  you  recall  seeing  any 
of  those  names  there  after  you  gave  them  to  the 
clerk  ? 

A.     I  wouldn't  recognize  them  if  I  saw  them. 

Q.  You  spoke  of  the  Los  Angeles  Country  Club 
list  which  was  used.  Are  you  a  member  of  that 
Club?  A.     No. 

Q.     Or  have  you  been? 
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A.  Well,  yes,  I  was  once,  but  it  was  long  prior 
to  this,  long  prior  to  my  coming  in  as  Jury  Com- 
missioner. 

Q.  And  you  obtained  that  list  as  a  former  mem- 
ber, I  take  it,  of  the  club? 

A.  I  don't  know  whether  I  borrowed  it  from 
some  member  or  not.  I  think  that  is  the  way  I  got 
it.  I  don't  think  they  would  give  a  former  member 
a  list.  [259] 

Q.  You  mentioned  a  list  from  the  University 
Club.    Are  you  a  member  of  that  club? 

A.     No. 

Q.  When  that  list  was  obtained,  did  you  obtain 
it  as  a  member  or  a  former  member  at  that  time? 

A.     I  must  have  borrowed  it. 

Q.     From  some  friend  who  was  a  member? 

A.     Yes. 

Q.  When  you  obtained  this  list  of  names  from 
the  Friday  Morning  Clul^,  did  you  get  that  from  a 
member  or  from  a  friend  who  was  a  member? 

A.  I  wrote  to  someone,  whom  I  didn^t  even 
know,  one  of  the  officers — I  think  it  was  the  presi- 
dent, I  am  not  sure,  or  the  secretary. 

Q.     Is  your  wife  a  member  of  that  club? 

A.     No. 

Q.     Or  any  of  the  members  of  your  family? 

A.     No. 

Q.  Now,  with  respect  to  the  other  women's  club, 
the  Ebell  Club,  did  you  write  for  that  list? 

A.     Yes. 
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Q.  Are  you  acquainted  with  the  addressee  of 
your  letter,  or  did  you  just  write  generally  to  the 
club?  A.     I  just  wrote  to  the  club. 

Q.  Are  any  of  the  women  folks  in  your  family 
members  of  [260]  that  club?  A.     No.  [261] 

*  *     * 

Q.  (By  Mr.  Garrett)  :  This  is  what  I  want  to 
ask  you,  Mr.  Brown:  In  going  through  a  phone 
book  or  any  list,  certain  names  catch  our  attention 
because  they  are  names  that  are  familiar  to  us, 
names  of  persons  we  know,  or  apparently  the  names 
of  families  which  we  know.  Have  you,  to  some  ex- 
tent, do  you  think,  been  guided  by  that  sense  of 
recognition  in  making  your  check  of,  say,  phone 
books  and  selecting  names?  Have  you  lool^ed  for 
names  that  were  familiar  to  you? 

A.  No,  not  consciously  because  I  wouldn't  know 
that  many  names.  You  see  what  I  mean,  I  have 
turned  in  thousands  of  names  and  I  wouldn't  know. 

*  *     * 

Q.  (By  Mr.  Garrett) :  Now,  you  spoke  about  a 
list  or  lists  which  do  not  appear  here.  Have  you 
submitted  any  other  lists  beyond  these  i:i  c^'irlenee 
that  you  can  recall  in   this  year  1947? 

A.     No. 

The  Court:  Before  recess  there  was  another  list 
that  you  said  you  had  submitted  and  Mr.  Smith  said 
he  had  it. 

Mr.  Calverley:    I  have  it.  [272] 

The  Court:    Show  it  to  the  witness. 
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Voir  Dire  Examination 
By  Mr.  Calverley: 

Q.  Mr.  Brown,  I  will  show  you  a  list  of  24  names 
with  the  notation  at  the  bottom,  "Mailed  question- 
naires 12/24/46."    Do  you  recognize  that? 

A.     Yes,  I  recognize  that  list. 

Q.     What  is  it? 

A.  That  is  a  list  of  Japanese  that  I  obtained,  as 
testified  to  previously. 

Q.     Did  you  prepare  this  list? 

A.     Yes,  I  prepared  that  list. 

Q.     What  did  you  do  with  it? 

A.     I  gave  it  to  the  clerk. 

Q.  When  did  you  give  it  to  the  clerk,  as  best 
you  recall? 

A.  I  thought  it  was  within  the  last  six  or  eight 
months,  but  I  can't  tell  for  sure. 

Mr.  Calverley:  We  will  offer  this  list,  your 
Honor,  as  government's  exhibit  next  in  order. 

The  Court :    We  will  give  it  the  number  4-L. 

Mr.  Garrett:    Is  that  offered  in  evidence? 

Mr.  Calverley:     It  is. 

Mr.  Garrett:  I  will  object  to  it  on  the  ground 
that  it  does  not  appear  relevant,  in  view  of  the  fact 
that  it  has  not  [273]  been  used,  nor  have  apparently 
the  questionnaires  been  sent  on  it.  There  is  no  way 
that  we  can  tell  if  it  has  been  used. 

The  Court:    It  is  admitted.    He  testified  he  sub- 
mitted it  to  the  clerk.     It  is  admitted  in  evidence. 
(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit  No. 
4-L.) 
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The  Court:    How  many  names  on  if? 

The  Clerk:    24. 

The  Court:  All  men  or  women,  or  can  you  tell 
from  reading  the  Japanese  names? 

The  Clerk:  They  all  look  like  men,  your  Honor 
— no,  there  is  one  Mrs.  Alice  something. 

The  Witness:  I  thought  there  were  some  women 
on  there. 

The  Court :    Can  you  tell  ? 

The  Witness:     Not  by  reading  the  names,  no. 

The  Court:     Let  me  see  it. 

(The  document  referred  to  was  passed  to  the 
Court.) 

The  Court:  It  appears  to  be  men  and  women.  I 
see  Mrs.  K.  Iseri,  and  Miss  June  Murakami,  and 
Miss  Ryo  Kashiwagi,  and  Mrs.  Mabel  Ota,  and  Mrs. 
Alice  Jino,  Mrs.  Eddie  Imazu — it  appears  to  he 
equally  divided.    It  is  dated  on  or  about  12/24/46. 

Where  did  you  get  those  names'? 

The  Witness:  I  got  those  from  a  Japanese  min- 
ister, preacher.  [274] 

The  Court:    All  right,  Mr.  Garrett.    Go  ahead. 

Q.  (By  Mr.  Garrett)  :  Are  there  any  other  lists 
which  .you  have  submitted  but  which  have  not  yet 
been  used? 

A.     You  mean  that  I  have  submitted  to  the  clerk  ? 

Q.     Yes,  that  is,  within  this  year  1947. 

A.     And  haven't  been  used? 

Q.     That  is  correct. 

A.  I  wouldn't  know  if  I  submitted  them  to  Urn 
clerk. 
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Q.  Have  you  submitted  any  others  l3esicles  this 
4-L  which  has  not  been  produced  here  in  the  year 
1947? 

A.  I  haven't  produced  any  in  1947.  I  haven't 
submitted  any  to  the  clerk. 

Q.  When  was  this  last  list,  which  is  now  known 
as  4-L,  when  was  it  submitted? 

A.     Was  this  the  Japanese  list? 

Q.     Yes. 

A.  I  haven't  got  the  exact  date  for  that,  but  T 
think  it  was  just  a  limited  number  of  months  ago. 

The  Court:  It  says  on  this  statement  here, 
'^  Mailed  questionnaires  12/24/46,  and  placed  in 
liox  1/2/47,"  so  I  guess  they  are  in  the  master  box. 
We  will  have  the  clerk  explain  that  later  on. 

Incidentally,  the  Japanese  list  has  12  men  and  12 
women,  or  at  least  12  people  whose  names  begin 
with  Mr.  and  12  whose  names  begin  with  Miss  or 
Mrs.  [275] 

Mr.  Garrett:  Yes,  I  recognize  the  fourth  name 
on  that  list,  I  believe. 

Q.  May  I  ask,  with  respect  to  this  list  of  Jap- 
anese names,  Mr.  Brown,  what  you  did  in  connec- 
tion with  that  list  beyond  delivering  it  to  the  clerk? 

A.     What  I  did  with  it? 

Q.     Did  you  send  it  to  the  clerk  ? 

A.  I  either  sent  it  or  probably  brought  it  up 
and  gave  it  to  him. 

Q.     And  you  turned  it  over  to  him.  did  you? 

A.    Yes. 
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Q.     Have  you  ever  seen  the  list  since? 

A.     Not  until 

Q.    Until  today?  A.     Until  today. 

Q.  Have  you  ever  seen  any  of  the  names  on  that 
list  in  any  other  form,  that  is,  on  cards  or  on  ques- 
tionnaires or  anything  since  the  time  that  you  sub- 
mitted it  to  the  clerk? 

A.  Well,  if  they  are  in  the  master  box,  I  cer- 
tainly have. 

Q.  But  that  fact,  that  they  are  said  to  be  in  the 
master  box,  is  the  only  recollection  you  have  on  that 
subject,  is  it? 

A.  I  wouldn't  attempt  to  remember  the  names 
as  we  put  them  in,  but  I  know  I  was  there  because 
we  put  them  in  together,  and  I  must  have  seen  those 
names.  [276] 

Q.  That  is  directly  from  the  list  which  you  sub- 
mitted? A.     I   beg   your   pardon? 

Q.    You  submitted  the  list?  A.     Yes. 

Q.     To  the  clerk?  A.     Yes. 

Q.  Were  the  names  put  in  the  box  at  the  same 
time? 

A.     Oh,  no.    You  mean  on  the  same  day  ? 

Q.    Yes. 

A.  Oh,  no.  I  could  not  tell  you  when,  but  they 
have  to  send  out  questionnaires  first. 

Q.  Now,  in  all  the  cases  of  the  selections  from 
the  telephone  book,  can  j^ou  recall  this,  Mr.  Brown : 
Do  you  recall  whether  or  not  you  transcribed  those 
names  that  were  selected  in  your  own  handwriting, 
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or  just  how  they  were  transferred  to  the  lists  which 

you  submitted  to  the  clerk? 

A.     I  wrote  them  down  and  then  had  them  typed. 

Q.  Now,  with  respect  to  the  placing  of  the  names 
in  the  box,  Mr.  Brown,  what  procedure  did  you 
follow  in  that  respect,  that  is,  with  respect  to  plac- 
ing the  names  in  the  box? 

A.     In  the  master  box? 

Q.     Yes. 

The  Court:  Which  box,  the  available  box  or  the 
master  box  ? 

Mr.  Garrett:     The  master  box.  [277] 

The  Witness:  Well,  the  tickets  have  already  been 
made — I  think  that  is  the  name  that  we  talked  about 
—which  have  nothing  on  them  excepting  the  name. 
There  is  no  address  or  any  other  information.  It  is 
a  little  narrow  ticket.  The  clerk  generally  sends  for 
me,  or  always  sends  for  me,  when  it  is  time  to  put 
names  in  the  box.  When  I  get  there  he  has  the 
tickets  all  ready  in  bunches  and  when  we  are  ready 
to  put  the  tickets  into  the  box  we  each  take  a  por- 
tion of  them  and  then  alternately — I  don't  know 
which  one  begins  first — reads  the  name  and  droj  s 
the  ticket  in  the  box.  We  will  say  the  clerk  starts 
first.  Then  I  will  read  the  next  name  and  put  it 
in  the  box,  and  so  on,  until  those  names  are  all 
placed  in  the  box. 

Q.  (By  Mr.  Garrett):  Now,  when  the  name  is 
read,  is  it  read  from  the  ticket?  A.     Yes. 

Q.  At  tb.e  time  this  placing  in  the  box  takes 
])lace,  do  you  have  the  questionnaires  there  also,  or 
merely  the  tickets? 
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A.  Well,  whether  the  questionnaires  are  in  the 
room  or  not,  I  don't  know. 

Q.  I  mean  there  at  the  point  where  this  deposit 
is  being  made,  do  you  have  the  questionnaires  there  ? 

A.  You  mean  so  we  can  look  at  them  while  we 
put  the  tickets  in"?     [278] 

Q.  That  is  correct,  so  you  can  refer  to  them  if 
any  question  arises. 

A.  No.  I  can  clarify  that  by  saying  when  we 
put  the  tickets  in  the  box  the  only  information  that 
w^e  have  is  the  name  on  the  ticket.  Is  that  what  you 
mean  ? 

Q.     That  is  correct. 

The  Court:  You  don't  have  the  cards  available 
or  the  questionnaires,  or  anything  else? 

The  Witness :  If  they  are  there,  we  don 't  look  at 
them.     I  don't  know  where  the}^  are. 

Q.  (By  Mr.  Garrett)  :  If  any  question  arises  as 
to  any  name  about  putting  it  in  the  box,  you  then 
go  to  other  records  in  order  to  check  up  on  that 
name  1 

A.  Well,  I  don't  know  what  question  you  mean 
that  might  arise.  You  mean  like  if  a  person  was 
dead? 

Q.  I  case  one  or  the  other  of  you  thought  that 
there  was  some  reason  for  not  putting  a  name  in  the 
box,  would  there  be  any  documents  there  that  you 
could  check  on  with  respect  to  that  name  ? 

A.     Well,  the  clerk  could  look  it  up  on  the  cards. 

The  Court :  Do  you  ever  have  any  question  when 
you  go  to  that  stage? 
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The  Witness:  Once  in  a  while,  but  very,  very 
seldom  we  would  recognize  the  name  of  someone 
who  has  died. 

Q.  (By  Mr.  Garrett)  :  With  respect  to  the  han- 
dling of  [279]  these  questionnaires,  you  don't  have 
anything  to  do  with  that,  do  you,  Mr.  Brown? 

A.     You  mean  sending  them  out? 

Q.  Sending  them  out  or  reviewing  them  after 
they  are  returned? 

A.  Yes,  when  the}^  come  back  the  clerk  sends 
for  me  and  we  look  them  over. 

Q.     You  look  them  over  with  him,  is  that  so? 

A.     Yes,  that  is  right. 

Q.  Thereafter  do  you  have  occasion  to  see  those 
questionnaires  again  at  any  time  before  the  time 
that  the  slips  that  have  been  typed  up,  or  tickets, 
are  placed  in  the  box? 

A.  I  suppose  they  would  be  available  to  me,  but 
I  never  have  inspected  them. 

Mr.  Garrett:    That  is  all. 

The  Court:  Is  there  anybody  else  on  this  side  of 
the  table  who  wants  to  question  the  witness? 

Mr.  Margolis:    No  questions. 

The  Court:     All  right,  Mr.  Calverley. 

Cross-Examination 
By  Mr.  Calverley: 

Q.  Mr.  Brown,  do  you  have  any  particular  mo- 
tive in  performing  the  services  as  Jury  Commis- 
sioner which  you  performed  during  the  ])ast  IG 
years  for  the  sum  of  approximately  $15  a  year? 
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A.  Well,  I  only  considered  it  a  patriotic  dnty.  I 
don't  know  whether  "patriotic"  is  the  right  word 
or  not.  Maybe  it  is  "civic."  But  it  was  something 
that  I  wanted  to  contribute,  and  that  could  be  the 
only  possible  motive.  I  don't  know  what  you  mean 
by  "motive." 

Q.  Do  you  gain  anything  at  all  as  a  result  of 
your  service  as  Jury  Commissioner  from  a  material 
standpoint  except  the  $15  a  year  you  receive,  or  ap- 
proximately that? 

A.  I  will  say  for  accuracy  that  I  haven't  gained 
that  because  I  used  to  give  that  to  the  young  lady 
who  typed  the  lists.  I  am  not  complaining,  but  I  am 
out  of  pocket  because  in  the  early  days  I  purchased 
lists  with  my  own  money,  so  I  haven't  gained  any- 
thing. 

Q.  Is  that  true  during  all  the  16  years  of  your 
service?  A.     Yes,  that  is  true. 

Q.  Have  you  used  the  Los  Angeles  extended  area 
telephone  directory  continuously  since  the  beginning 
of  your  service  as  a  source  for  prospective  jurors? 

A.  No,  I  can't  say  that  I  have  from  the  very  be- 
ginning. 

Q.  When  did  you  start  using  it,  as  best  you  re- 
call? 

A.  I  am  sorry  to  say  I  can't  tell  you,  but  I  think 
it  was  quite  a  number  of  years  ago. 

Q.  Have  you,  Mr.  Brown,  ever  intentionally  and 
systematically  discriminated  against  any  individuals 
whose  names  you  placed  [281]  on  any  of  the  pro- 
spective juror  lists  on  the  ground  that  he  was  a 
laborer  working  for  wages  by  the  day? 
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The  Court:     Or  hour. 

Mr.  Calverley:     Or  hour. 

The  Witness:     Never. 

The  Court :  Have  you  ever  left  any  name  off  on 
any  ground  of  occupation  or  pay  or  rate  of  pay  or 
time  of  pay,  or  whether  they  were  paid  at  night  or 
by  the  hour  or  by  the  day  or  by  the  week  or  by  the 
month?  Have  you  ever  left  any  name  off  on  that 
account  % 

The  Witness:     Never. 

The  Court:  Have  you  any  way  of  knowing 
whether  or  not  a  man's  name  in  the  telephone  di- 
rectory, or  any  of  these  other  places,  whether  or  not 
they  are  paid  by  the  day  or  hour  or  if  they  are  paid 
at  all? 

The  Witness :     I  have  no  way  of  knowing. 

Q.  (By  Mr.  Calverley) :  Have  you  ever  left 
any  man's  name  or  anyone's  name  off  the  list  on  the 
basis  of  his  or  her  race?  A.     No. 

Q.  Have  you  ever  left  the  names  of  any  pro- 
spective jurors  off  the  list  because  they  were  busi- 
nessmen or  independent  businessmen?  A.     No. 

The  Court:     Or  employees  of  corporations? 

The  Witness:     I  wouldn't  know. 

The  Court:     Or  labor  unions? 

The  Witness:  You  see,  in  these  telephone  books 
I  wouldn't  know^  who  they  weie. 

Q.  (By  Mr.  Calverley)  :  Have  you  ever  fol- 
lowed any  standard  of  discrimination  against  pro- 
spexitive  jurors  on  the  basis  of  their  occupation  or 
tlie  waj^-  they  earn  their  living?  A.     Never. 
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Mr.  Calverley:     That  is  all,  your  Honor. 

The  Court:     Any  other  questions'? 

Mr.  Margolis:     No  further  questions. 

Mr.  Calverley:  Just  one  other,  if  the  Court 
please. 

Q.  Mr.  Brown,  you  served  as  Jury  Commissioner 
during  the  term  of  office  when  Mr.  R.  S.  Zimmer- 
man was  clerk  of  this  court,  is  that  right. 

A.     Yes. 

Q.  Did  you  ever  see  any  list  of  names  in  the 
possession  of  Mr.  Zimmerman  or  of  any  discussion 
v\dth  him  that  had  been  obtained  from  the  Central 
Labor  Council? 

A.  Well,  I  haven't  anything  but  a  vague  impres- 
sion about  that,  that  he  had  obtained  some  names. 

Now,  I  want  to  be  specific.  When  you  asked  me 
previously  if  I  was  Jury  Commissioner  during  his 
term,  that  is  not  quite  accurate,  because  he  was 
clerk,  I  don't  know  how  long  before  I  came  in  as 
Jury  Commissioner.  [283] 

The  Court :     He  was  clerk  part  of  the  time  •? 

The  Witness :  That  is  right.  But  during  the  last 
part  of  his  term  I  was  Jury  Commissioner. 

I  have  a  faint  recollection,  but  I  couldn't  testify 
to  anything  definitely  in  a  definite  way,  about  that. 

The  Court :     What  is  your  best  recollection  ? 

The  Witness:  Well,  my  best  recollection  is  that 
he  had  obtained  some  names  from  the  Labor 
Temple. 

Q.  (By  Mr.  Calverley) :  Is  that  the  Labor 
Temple  in  Los  Angeles? 
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A.     I  don't  know.   I  should  think  it  would  be. 

Q.     Mr.  Zimmerman  is  now  deceased,  you  know 
that,  do  you  not?  A.     Yes. 

Q.     Do  you  recall  the  date  of  his  passing? 

A.     No,  I  don't. 

Q.     It  was  prior  to  1942,  is  that  true? 

A.     I  should  think  so. 

Mr.  Calverley:     That  is  all,  your  Honor. 


WILLIAM  S.  ROBINSON 
called  as  a  witness  by  and  in  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     Your  name,  sir? 

The  Witness:     William  S.   Robinson;  R-o-b-i-n- 
s-o-n. 

The  Clerk:     And  your  address? 

The  Witness :     2736  Tilden  Avenue. 

Direct  Examination 
By  Mr.  Margolis : 

Q.     Dr.  Robinson,  what  is  your  business  or  occu- 
pation? 

A.     I  am  Assistant  Professor  of  Sociology  at  the 
University  of  California  at  Los  Angeles. 

Q.     How  long  have  you  been  at  the  University  of 
California  ?  A.     Four  months. 

Q.     In  that  capacity?  A.     Yes. 

Q.     What  edu^^ation  have  you  had,  Doctor  ? 

A.     I  have  an  A.B.,  M.A.  and  Ph.D. 
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Q.     In  what  subjects? 

A.  My  A.B.  was  in  English,  my  M.A.  was  in 
Sociology,  and  my  Ph.D.  was  in  sociology  and  sta- 
tistics. 

The  Court:     Where? 

The  Witness:     Columbia  University. 

Q.  (By  Mr.  Margolis)  :  Your  Ph.D.  is  in  so- 
ciology ?  A.     Yes. 

Q.     And  statistics?  A.     That  is  right. 

The  Court:     Where  was  your  A.B.  from? 

The  Witness :  My  A.B.  was  from  the  University 
of  California,  and  my  M.A.  and  Ph.D.  from  Co- 
lumbia University. 

Q.  (By  Mr.  Margolis)  :  What  work  have  you 
done  in  the  statistical  field? 

A.  Until  this  summer  I  was  Assistant  Professor 
of  Statistics  and  Sociology  in  the  graduate  faculty 
of  Columbia  where  I  taught  statistics  for  one  thing. 

Q.     For  how  long  did  you  hold  that  position? 

A.     For  eight  years. 

Q.     Go  on. 

A.     And  my  statistical  work,  in  the  main,  has 

been 

*     *     * 

My  statistical  work  outside  of  teaching  has  come, 
in  the  [286]  main,  from  two  things:  I  was  chief 
statistician  of  the  Columbia  office  of  Radio  Re- 
search, now  called  the  Bureau  of  Applied  Social 
Reference,  for  some  seven  years.  The  rest  of  it 
has  been  as  consultant. 
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Q.  (By  Mr.  Margolis) :  Before  you  go  on  with 
the  consultant  phase,  will  you  tell  us  the  nature  of 
your  work  in  charge  of  that  department,  or  assistant 
in  charge  of  that  department? 

A.  Yes.  It  consisted  in  supervising  all  the  sta- 
tistical work  of  the  Office  of  Radio  Research,  the 
planning  of  studies  through  their  prosecution  to  the 
analysis  of  the  data  and  writing  of  reports. 

Q.  Can  you  give  us  the  nature  of  statistics  that 
you  dealt  with?  Did  you  deal  with  statistics  deal- 
ing with  people? 

A.  Of  all  sorts.  In  my  period  we  were  mainly 
doing  war  research,  with  a  contractual  arrangement 
with  the  Bureau  of  Census,  the  Office  of  War  In- 
formation, etc.  So  I  handled  a  variety  of  statistics, 
whatever  I  was  given  to  deal  with. 

Q.     Give  us  some  examples. 

A.  One  of  the  things  we  did  was  to  prepare  tests 
for  foreign  language  propaganda  broadcasts  for  the 
foreign  division  of  the  OWI,  the  major  problem 
being  to  take  a  canned  broadcast  and  give  it  to  a 
foreign  language  group  in  this  country  and  from 
their  reactions  redesign  it  so  as  to  do  a  ])etter  job 
before  it  was  finally  broadcast  to  a  foreign  [287] 
country. 

Q.     That  was  determined  on  a  statistical  basis? 

A.  Yes.  The  major  problems  involved  were 
those  of  designing  an  experiment  to  carry  out  a 
given  purpose,  devising  scales  to  quantitatively  re- 
cord the  reactions  of  individuals,  devising  tests  of 
significance  to  determine  their  likelib.ood  of  occur- 
ring again.   It  was  mostly  mathematical  problems. 
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Q.  Now,  you  say  you  have  acted  as  consultant 
with  relation  to  certain  statistical  jobs  or  problems'? 

A.     Yes. 

Q.     Give  us  some  examples  of  that. 

A.  You  mean  the  names  of  people  for  whom  I 
have  worked? 

Q.     Names  of  people,  nature  of  jobs,  and  so  forth. 

A.  Columbia  Broadcasting  System,  National 
Broadcasting  Company,  the  Princeton  Radio  Re- 
search Project,  Rockefeller  Foundation,  E.  I.  de 
Nemours  Dupont  &  Company,  Time  Magazine,  For- 
tune Magazine,  more  particularly  the  Fortune  Poll, 
War  Production  Board,  Army  Service  of  Supply, 
Office  of  War  Information,  United  States  Bureau  of 
Census — that  is  all. 

Q.  Can  you  tell  us  some  of  these  projects  on 
which  you  were  consulted,  as  to  what  they 
related  to? 

A.  I  was  consulted  by  the  Dupont  Corporation 
as  to  whom  to  give  slips  to  test  so  they  could  guar- 
antee so  many  w^ashings.  [288] 

The  Court :     So  many  washings  ? 

The  Witness :     Yes. 

The  Court :     You  mean  like  Duz,  soap,  you  mean  ? 

The  Witness :  Exactly.  The  Dupont  Corporation 
will  guarantee  to  manufacturers  that  a  slip  of  a 
certain  variety  will,  let  us  say,  stand  47  washings  by 
a  laundry. 

The  Court:     Slip? 

The  Witness:  A  woman's  slip.  And  the  way 
they  determine  that  is  to  give,  say,  5,000  slips  to 
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their  employees  scattered  over  the  country  and  have 
them  wear  them  and  wash  them.  They  were  spend- 
ing about  $60,000,  as  I  remember,  for  determining 
this  for  each  model,  and  they  wanted  to  know  how 
to  do  it  more  cheaply.  It  was  a  problem  of  how 
to  pick  people  and  kinds  of  washings,  and  so  forth, 
so  as  to  get  the  indication  of  the  effect  with  the 
smallest  number  of  slips. 

I  mention  that  to  be  facetious,  since  it  is  of  no 
particular  importance. 

Then  for  the  Bureau  of  the  Census,  for  examxjle, 
I  worked  during  the  war  on  a  sample  census  of  the 
United  States  to  collect  information  of  use  to  the 
war  effort. 

For  the  War  Production  Board  I  worked  on  a 
special  cross-section  sample  of  the  United  States 
for  determining  the  needs  of  consumers  during  the 
war,  determining  the  sort  of  things  that  caused 
most  of  their  gripes,  let's  say. 

Q.  (By  Mr.  Margolis)  :  I  wonder  if  you  can 
turn  now  to  [289]  the  Fortune  Poll? 

A.  I  was  consultant  to  Elmo  Roper,  who  is  the 
director  of  the  Fortune  Poll,  in  the  sampling  tech- 
niques, mathematics.  If  he  had  a  special  or  par- 
ticular problem  out  of  the  ordinary  run,  he  would 
ask  me,  that  is,  involving  knowledge  of  mathe- 
matical sampling  procedure,  he  might  consult  with 
me  as  to  that. 

The  Court:  What  do  you  call  mathematical 
sampling  procedure? 

The  Witness:  Discussions  such  as  I  have  heard 
here  of  random  selection  from  telephone  books. 
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The  Court:     What  did  you  do? 

The  Witness :     I  will  give  you  one  example. 

The  Court:  What  is  this  phrase  you  used?  It 
has  escaped  me. 

The  Witness:     Rando?^'? 

The  Court:     No. 

The  Witness:  Mathematical  sampling  tech- 
niques ? 

The  Court:  Yes,  mathematical  sampling  tech- 
niques. 

The  Witness:  Perhaps  I  can  give  you  a  rough 
idea  of  it  by  giving  you  a  spe<?ific  example. 

In  the  1940  election,  Life  Magazine  decided  to 
study  the  election,  so  to  speak,  as  to  the  casual  fac- 
tors involved.  They  hired  the  Office  of  Radio  Re- 
search to  do  the  job.  They  picked  Erie  County  on 
which  to  do  the  job.  They  hired  Elmo  [290]  Roper 
and  his  interview^ers  to  do  the  interviewing  in  the 
field  in  Erie  County  during  the  election  campaign. 
Mr.  Roper  knows  very  w^ell  how  to  select  samples 
on  a  nation-wide  basis,  but  he  didn't  know  how  to 
select  a  sample  from  a  county  of  some  30,000  or  40,- 
000  people.  So  he  asked  me  how  to  do  it.  You  don't 
do  it  in  the  a-ccustomed  way,  you  don't  do  it  in  the 
way  you  select  samples  on  a  nation-wide  basis. 

Q.  (By  Mr.  Margolis)  :  Perhaps  you  should  tell 
us  what  you  did. 

The  Court:  That  is  what  I  am  trying  to  get  at, 
what  you  did  to  accomplish  this  with  the  mathe- 
matical sampling  technique. 

The  Witness:     My  functions,  just  to  speak 

The  Court:     In  that  one  case? 
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The  Witness:  I  will  tell  you,  but  I  would  like 
to  preface  it  so  you  will  know  what  I  am  talking 
about. 

My  function  is  to  see  that  the  way  a  sample  is 
taken  corresponds  to  the  mathematical  sampling 
technique.  The  purpose  of  a  statistician  is  to  tell 
anyone  who  wants  to  take  a  sample  how  to  take  it 
so  that  it  will  behave  as  self-respecting  samples  do. 
In  other  words,  so  that  it  will  behave  as  to  the 
mathematical  theory  of  samples.  In  other  words, 
so  it  will  give  you  a  good  estimate  of  what  you  are 
trying  to  estimate. 

The  Court:  Yes.  Now,  what  did  you  do  back  in 
this  county  of  30,000  or  40,000  in  your  mathematical 
sampling  [291]  technique? 

The  Witness:  I  had  an  airplane  map  made  of 
the  entire  county.  I  divided  every  road  into  very 
small  segments.   I  numbered  the  segments. 

Then  using  what  is  called  a  table  of  random  num- 
bers, I  picked  400  of  those  samples,  those  sample 
road  segments,  and  told  Mr.  Eoper  to  have  his 
interviewers  interview  everybody  who  lived  on  those 
segments  on  both  sides. 

The  Court:     Yes? 

The  Witness:     That  is  what  I  did. 

The  Court:     That  was  all  you  did? 

The  Witness:     That  was  all  I  did. 

The  Court:     Then  he  had  them  interviewed? 

The  Witness:     Yes. 

The  Court :     And  what  happened  ? 
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The  Witness:  They  forecast  the  election  within 
the  experimental  error  in  that  county. 

The  Court:     In  that  coimty? 

The  Witness:     Yes. 

The  Court :  What  was  the  name  of  that  county 
again  ? 

The  Witness:     Erie  County. 

The  Court :     How  did  his  forecast  come  out  ? 

The  Witness:     A'ery  well. 

The  Court:     What  percentage  was  he  off? 

The  Witness:  That,  if  I  may  say,  is  irrelevant. 
The  [292]  question  is,  was  he  off 

The  Court :     I  am  glad  to  know  that. 

The  Witness:  It  is  irrelevant  from  a  statistical 
standpoint.  The  question  was,  was  he  off  more  than 
his  predicted  error,  and  he  was  not. 

The  Court :     How  much  was  he  off  ? 

The  Witness:     I  don't  know. 

The  Court:     You  don't  know? 

The  Witness:     No. 

The  Court :     Whether  it  is  irrelevant  or  relevant. 

The  Witness:     No. 

The  Court:  You  don't  know  how  much  he  was 
off? 

The  Witness :  No,  but  I  know  that  he  was  within 
the  margin  of  error  that  I  specified.    He  would  be. 

The  Court:  What  margin  of  error  did  you 
specify  ? 

The  Witness:     I  don't  know.   I  can  look  it  up. 

The  Court :     You  don 't  remember  that  ? 

The  Witness :     No. 

The  Court:     I  see,  Gro  ahead. 
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Q.  (By  Mr.  Margolis)  :  In  this  process  of  se- 
lecting numbered  areas  after  preparing  this  map,  is 
that  just  something  that  is  done  at  random,  or  is 
there  a  definite,  scientific  way  of  doing  it? 

A.  The  Vsord  ''random"  has  a  particular  mean- 
ing to  anybody  who  takes  samples  professionally. 
It  doesn't  mean  picking  with  no  conscious  bias;  it 
means  picking  mechanically  either  by  throwing  dice, 
expensive  dice,  or  preferably  by  using  what  is  called 
the  table  of  random  samj^ling  numbers. 

The  Court:     Aren't  all  dice  expensive? 

The  AYitness:  They  aren't  necessarily  to  the 
purchaser. 

The  Court :  You  made  reference  to  this  airplane 
map.  Why  did  you  take  an  airplane  back  there  to 
pick  out  these  segments?  Was  it  to  get  the  density 
of  houses,  is  that  it? 

The  Witness:  No.  Do  you  mind  if  I  take  the 
time  to  go  into  it  in  detail  ? 

The  Court :     That  is  the  idea. 

The  Witness:  A  samiDle  is  a  group  of  cases  or 
observations  taken  from  a  much  larger  group  of  ob- 
servations about  which  it  is  desired  to  know  some- 
thing. That  larger  group  of  observations  is  called 
the  population  or  a  universe.  The  idea  is,  you  take 
some  cases  to  sample  and  they  will  tell  you  some- 
thing about  all  the  cases,  the  population.  Mr.  Roper 
takes  5,000  interviewers  from  people  who  are  of 
voting  age  and  have  the  proper  qualifications  for 
voting.  He  thereupon  says  the  voting  population  of 
the  United  States,  some  40  million,  will  vote  52  per 
cent  Roosevelt,  as  my  sample  did. 
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Now,  when  you  select  a  sample  it  has  to  be  se- 
lected so  that  you  can  make  forecasts  of  that  sort 
reliable.  It  isn't  necessarily  true — it  is  almost  in 
fact  never  true — that  if  you  take  a  sample  and 
compute,  let's  say,  the  percentage  of  [294]  Demo- 
ci'ats  in  it,  the  percentage  of  Democrats  in  the  popu- 
lation from  which  the  sample  was  taken  is  the  same. 

In  other  words,  if  you  were  to  take  many  samples 
from  a  population,  those  samples  of  Republicans 
or  Democrats  would  vary  from  sample  to  sample. 
Now,  that  variation,  providing  you  take  your  sam- 
ple in  a  particular  assigned  way,  can  be  estimated 
when  you  take  the  sample  by  the  theory  of  prob- 
ability.   I  can  give  you  another  example  of  that. 

If  you  toss  a  penny  50  times  in  the  air,  if  you 
toss  it  so  that  it  turns  over  and  over  so  I  am  as- 
sured you  cannot  predict  which  way  it  will  fall,  or 
control  it,  and  if  furthermore  you  catch  it  in  your 
hand  and  not  let  it  roll  on  the  floor,  I  will  give  you 
limits  within  the  percentage  of  heads  will  lie  in  50 
throws  or  any  other  number  of  throws.  And  if  you 
care  to  try  me,  I  will  do  it. 

But  that  is  only  because  you  have  tossed  the 
penny  well  over  and  over  again.  That  assuies  ran- 
domness in  your  result.  Were  you  able  to  control  it, 
whether  you  could  get  heads  or  tails,  naturally  my 
prediction  would  be  wrong. 

The  Court:  That  is  the  same  person  tossing  the 
same  penny? 

The  Witness:     Airy  penny. 

The  Court:  Or  50  people  tossing  the  same 
penny  ? 
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The  Witness:  It  would  work  just  as  well,  but 
only  because  tliey  toss  it  well,  that  is,  what  I  am 
trying  to  get  at,  [295]  because  it  goes  over  and 
over  and  over.  It  gives  you  what  is  called  random 
results. 

Likewise,  there  are  ways  of  picking,  let's  say,  50 
people  from  a  large  population  which  will  give  you 
very  biased  results. 

The  Court :  Of  course,  there  is  a  certain  amount 
of  force  with  which  that  pemiy  must  be  tossed,  and 
if  you  watch  the  number  of  times  you  can  tell  how 
many  times  it  turns  over,  and  so  forth? 

The  Witness:  Providing  you  throw  it  high 
enough  so  that  you  cannot  do  that  or  control  it.  If 
you  would  care  to  try  it,  I  will  do  so. 

The  Court:  Different  people  will  toss  it  at  dif- 
ferent rate  of  speed  also. 

The  Witness:  That  is  true,  but  as  long  as  they 
do  not  control  it,  as  long  as  they  flip  it  well.  It  has 
been  experimentally  observed  as  a  fact,  and  there 
have  been  hundreds  and  thousands  of  coin  throws 
to  show  that  it  can  be  done. 

The  Court:  But  in  the  penny-pitching  example, 
there  isn't  the  human  element  involved?  You  elim- 
inate that  there,  don't  you? 

The  Witness:     Yes. 

The  Court:     As  much  as  you  can? 

The  Witness :     Yes,  that  is  right. 

The  Court:     All  right.  [296] 

The  Witness:  Now,  in  picking  a  sample  from 
a  population,  the  attempt  is  made  to  eliminate  the 
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human  element  as  well.  It  is  experimentally  ob- 
served' for  example,  that  no  one  can  pick  out  of  a 
group  and  not  pick  with  a  bias.  I  can  cite  you  at 
least  a  hundred  references,  not  out  of  my  head  but 
out  of  my  tiles,  for  that.  Scientists  who  measure 
pointer  readings  and  record  simply  the  numbers 
which  are  recorded  on  a  dial  consistently  get  num- 
bers which  are  biased.  That  is,  if  you  take  the 
minimum  temperature  readings  for  a  given  opera- 
tor who  reads  temperature  every  night,  you  will 
find  that  he  has  ten  times  as  many  zeros  and  fives 
and  sevens  maybe  as  all  the  rest  of  the  numbers 
together.  There  is  no  such  bias  in  his  observations. 
You  get  biases  even  in  reading  scales.  No  one  can 
pick  numbers  on  a  page,  from  page  after  page  after 
page,  without  some  kind  of  bias  as  to  position  on 
the  page.  That  has  been  demonstrated  very  ade- 
quately. 

No  one  can  even  pick  digits,  let's  say  the  num- 
bers zero  to  nine,  out  of  his  head  at  the  click  of  a 
metronome,  and  so  forth,  without  a  bias. 

The  Court:  When  you  are  saying  "bias,"  you 
mean  a  habit  of  thought? 

The  Witness:  A  habit  of  thought  w^hich  causes 
you  to  select  one  kind  rather  than  another.  Conse- 
quently, it  is  never  safe  in  taking  a  sample  to  take 
it  by  picking  its  members,  even  if  you  try  to  do  it 
at  random.  It  must  be  done,  if  [297]  you  are  to  ].e- 
lieve  in  your  results  and  if  your  results  are  to  be 
verified,  by  taking  the  members  of  your  sample 
from  your  population  by  a  purely  mechanical  pro- 
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cess  in  which  no  judgment  whatever  is  involved. 
You  can  do  it  by  flipping  a  coin,  if  you  are  careful 
to  flip  it  well;  you  can  do  it  by  throwing  dice,  if 
you  are  careful  that  the  dice  are  good  dice  and 
you  don't  throw  them  on  a  mohair  surface,  because 
the  holes  in  them  wall  give  certain  bias  in  your 
result.  Best  of  all,  the  accepted  procedure  is  to  use 
the  table  of  random  numbers.  It  is  a  table  of  digits 
from  zero  to  nine  some  10,000  or  100,000  of  them, 
which  have  been  checked  in  various  w^ays,  but  they 
have  been  shown  to  be  random  already. 

The  Court:  Now,  is  that  how  you  happened  to 
pick  these  sections  by  airplane? 

The  Witness:  That  is  why  I  numbered  the  seg- 
ments. 

The  Court:     Why  did  you  pick  them? 

The  AVitness:  I  wanted  them  random.  If  you 
don't  i)ick  in  a  way  that  corresponds  to  chance 

The  Court:  You  had  an  airplane  map  made  of 
the  whole  county  and  then  divided  that  up  into 
squares  ? 

The  Witness:  It  was  simply  devised  to  get  at 
the  roads. 

The  Court:  You  divided  that  up  into  squares 
and  then  numbered  the  squares'? 

The  Witness:  No,  I  didn't  divide  them  into 
squares,  because  that  presented  administrative  dif- 
ficulties. I  traced  [298]  all  the  roads  over  with  a 
23encil  and  divided  them  into  short  strips. 

The  Court:  You  divided  the  roads  into  short 
strips  ? 

The  Witness:    Yes. 
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The  Court:     And  then  numbered  those*? 

The  Witness :     Then  numbered  those  segments. 

The  Court:     Consecutively"? 

The  Witness :     Yes,  beginning  arbitrarily  at  some 
point. 

The  Court:     Beginning  at  random? 

The  Witness:  Oh,  no,  I  didn't,  and  I  don't 
need  to. 

The  Court:  Why  did  you  begin  where  you  did 
begin  % 

The  Witness:     Because  it  was  convenient  to. 

The  Court:     Because  it  was  convenient?    . 

The  Witness:     Yes. 

The  Court:     Only? 

The  Witness:  I  began  in  the  lower  left-hand 
corner. 

The  Court :  Then  you  numbered  all  of  those  con- 
secutively ? 

The  Witness:     4,096,  as  I  remember  it. 

The  Court:  Then  you  applied  to  that  what  you 
call  your  random  number,  is  that  what  you  mean? 

The  Witness :  Table  of  random  numbers,  or  ran- 
dom sampling  numbers. 

The  Court:  Table  of  random  numbers  or  ran- 
dom sampling  numbers? 

The  Witness :     That  is  right.  [299] 

The  Court:     And  then  you  picked  which  ones? 

The  Witness:  If  you  insist  upon  knowing,  I 
took  blocks  of  four  digits  from  that  table.  The 
tables  are  arranged  in  rows  and  columns.  I  took 
the  first  four  columns  of  digits.  The  digits  come 
in  random  order,  as  I  say. 
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Let's  suppose  that  the  first  four  digits  in  that 
table  were  6792.  All  right.  I  just  threw  that  out 
because  it  didn't  match  my  zero  in  the  4096  from 
my  road  segments.  Whenever  I  four  four  digits 
which  corresponded  to  my  number  4096  I  took  that 
road  segment,  wdth  that  mmiber  as  one  member 
of  my  segment  of  road  samples. 

The  Court:  The  reason  you  took  a  road  is  be- 
cause people  live  near  the  road? 

The  Witness:  Exactly.  It  was  just  a  way  of 
dividing  my  population  into  very  small  groups  of 
people  w^hich  could  be  numbered  and  identified  in 
the  field  as  belonging  to  groups  of  different 
numbers. 

The  Court:     All  right. 

The  Witness:  I  selected  a  number  of  those 
groups  of  people  at  random,  strictly  mechanically, 
and  those  people  constituted  the  sample. 

The  Court:  How  many?  You  said  he  sampled 
5,000  people. 

The  Witness:     No. 

The  Court:     How  many  squares  did  you  have? 

The  Witness:     I   had   segments.    [300] 

The  Court:  How  many  segments  did  you  have 
in  that  county? 

The  Witness:     As  I  remember,  there  were  4,096. 

The  Court:     And  you  sampled  5,000  people? 

The  Witness:  Not  5,000.  That  was  in  reference 
to  the  sample  Mr.  Roper  takes  on  a  nation-wide 
basis  to  forecast  an  election. 

The  Court:  How  many  of  these  segments  did 
you  have  him  sample? 
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The  Witness :  I  picked  the  number  which  would 
give  me,  from  rough  estimates,  the  proportion  of 
people  in  the  country  that  we  wanted,  or  the  total 
number  of  cases  that  we  wanted  in  our  sample, 
which  happened  to  be  3,000. 

The  Court:     3,000? 

The  Witness:  I  think  it  involved  200  road  seg- 
ments, but  I  am  not  certain. 

The  Court:  About  200  road  segments,  and  you 
estimated  3,000  people? 

The  Witness:     That  is  right. 

The  Court:  In  that  county  of  30,000  to  40,000 
people  ■? 

The  Witness:     That  is  right. 

The  Court:  Or  about  10  per  cent  of  the  popu- 
lation ? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Margolis) :  You  did  a  similar  con- 
sulting job  for  Life  Magazine,  did  you  not?  [301] 

A.  This  w^as  in  connection  with  the  Life  study 
of  the  1940  election. 

Q.     Was  that  a  similar  type  of  job? 

A.  It  was  the  same  one.  Life,  let's  say,  financed 
the  study,  at  least  financed  it  in  part,  and  the 
Rockefeller  Foundation  financed  it  in  part.  Mr. 
Roper  was  hired  to  do  the  field  work  and  the  Office 
of  Radio  Research  was  hired  to  do  the  planning 
work  and  the  anah'sis  work. 

Q.  Have  you  done  any  writing  on  the  subject 
of  statistics? 
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A.  Yes.  I  have  a  contract  for  a  book  on  statis- 
tics with  Houghton,  Miflin  &  Company,  of  which 
I  have  written  some  900  pages. 

The  Court:     Introduction'? 

The  Witness:  Well,  there  are  2500  pages  called 
for  all  together. 

I  have  also  written  a  number  of  articles,  but,  in 
the  main,  what  I  write  in  the  technical  field  of  sta- 
tistics are  in  various  governmental  agency  files 
because  most  of  my  writing  was  done  during  the 
war  and  on  specific  jobs.  [302] 

Mr.  Janney,  will  you  come  forward,  please? 

VERXON  W.  JANNEY 

called  as  a  witness  by  the  Court,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  sir. 

The  Witness:     Vernon  W.  Janney,  J-a-n-n-e-y. 

The  Clerk:     Take  the  stand,  please. 

Direct  Examination 
By  the  Court: 

Q.  You  are  the  Assistant  Secretary  and  Assist- 
ant Jury  [308]  Commissioner  of  Los  Angeles 
County,   Superior  Court? 

A.    Yes,   sir. 

Q.  You  came  over  this  morning  in  response  to 
my  telephonic  request?  A.     Yes,  sir. 

Q.  Concerning  the  method  of  selecting  juries  for 
the  Superior  Court  of  Los  Angeles  County? 

A.    Yes,  sir. 
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Q.  This  is  the  nisi  prius  court  and  court  of  gen- 
eral jurisdiction  in  the  State  of  California  for 
matters  over  $2,000  and  other  matters'? 

A.     Yes,  sir. 

Q.  Will  you  state,  if  you  can,  as  briefly  as  you 
can,  your  method  of  selecting  jurors'? 

A.  We  try  to  draw  our  jurors  from  the  entire 
County  of  Los  Angeles. 

Q.  Let  me  suggest  this.  You  state  how  you  have 
selected  the  current  jury  and  then  we  can  determine 
whether  that  is  a  pattern. 

A.     All  right. 

This  jury  list  we  filed  on  February  1st  was 
selected  in  this  manner.  We  receive  from  the  regis- 
trar of  voters  the  entire  voters'  registration  in  the 
precinct  sheets.  We  took  each  fifth  precinct,  in  other 
words,  we  took  1,  6,  11,  16,  and  so  forth.  [309] 

Then  the  precinct  sheets  that  we  selected,  we  took 
each  ninth  name,  we  checked  each  ninth  name,  and 
from  the  names  that  were  checked  we  then  mailed 
a  letter  directing  them  to  report  to  the  Secretary's 
office  for  examination. 

Q.     Do  you  have  a  form  of  that  letter  *? 

A.     Yes,  sir. 

Q.  You  also  have  one  precinct  sheet  there,  have 
you'?  A.     Yes,  sir. 

Q.     With  the  names  checked  on  if? 

A.     Yes,   sir. 

Q.     Very  well. 

We  will  just  mark  those  here  in  evidence. 

The  Clerk:     As  government's  exhibits'? 

Mr.  Calverley:     That  is  agreeable. 
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The  Court:  This  will  be  Exhibit  5- A,  form  of 
letter  will  be  5-B. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Government's  Exhibits 
Nos.  5- A  and  5-B,  respectively.) 

Q.  (By  the  Court) :  How  many  names  did  that 
method  secure  for  your  current  juries  to  whom  you 
mailed  the  letters? 

A.  We  mailed  out  33,000  letters.  Of  the  33,000 
letters,  2,760  of  them  were  returned  as  undeliver- 
able. 

We  had  12,274  letters  of  correspondence,  either 
asking  to  be  excused  or  deferred.  [310] 

Q.  Those  who  asked  to  be  excused,  they  were 
among  the  exempt  classes'? 

A.  Yes.  They  were  doctors  and  lawyers  and 
persons  in  poor  health  or  at  an  age  that  would 
disqualify  them,  or  women  with  children  and  no 
one  to  take  care  of  the  children. 

Q.  In  other  words,  they  fell  in  the  class  which, 
by  California  law,  are  exempt  from  jury  service? 

A.    Yes,  sir. 

Q.  Now,  in  sending  the  names  out  in  your  cur- 
rent list  to  the  voters  registered,  the  voters'  list 
does  not   indicate   the   occupation? 

A.     No,  sir;  not  now. 

Q.  So  you  cannot  determine  from  the  voters' 
list  whether  that  person  would  or  would  not  be 
exempt?  A.     That  is  right. 

Q.  Previously  the  list  did  contain  the  occupa- 
tion? A.     Yes,  sir. 
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Q.  And  when  you  sent  out  the  cards,  then  you 
skipped 

A.  If  a  name  was  checked  and  it  was  someone 
that  was  exempt,  we  took  the  following  name. 

Q.    Very  well.  Proceed. 

A.  There  were  9,871  who  were  excused  at  the 
desk,  the  first  desk  as  they  come  in  where  they 
present  their  letter,  and  if  they  wish  to  be  excused 
they  state  their  reason.  If  the  reason  is  obviously 
valid,  the  secretary  there  excuses  [311]  them  on  an 
affidavit  form. 

Q.  That  is  to  say,  if  a  person  is  obviously  blind, 
for  instance? 

A.  Yes,  or  if  they  cannot  read  nor  write,  or  if 
they  have  a  doctor's  certificate,  or  something  of 
that  nature,  we  excuse  them  on  this  affidavit  form. 

The  Court:  This  affidavit  form  will  be  Ex- 
hibit 5-C. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
5-C.) 

Q.     (By  the  Court) :     Proceed. 

A.  Then  those  that  are  not  excused  are  given 
a  questionnaire  to  fill  out.  This  questionnaire  gives 
us  a  pretty  good  picture  of  the  person  from  the 
health  standpoint,  w^hether  they  have  sei'ved  in  a 
court  of  record  in  the  previous  two  years,  whether 
they  had  been  convicted  of  malfeasance  in  ofSce 
or  any  felony  or  other  high  crime. 

We  ask  them  if  they  will  support  the  constitution, 
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what  their  occupation  is,  by  whom  they  are  em- 
ployed,  and   general   information   of   that   nature. 

Q.     Do  you  have  that  blank  form  there  *? 

A.     Yes,  sir. 

Now,  the  other  part  of  the  questionnaire  tells  us 
whether  or  not  they  have  a  working  knowledge  of 
the  English  language.  The  other  two  parts  of  the 
questionnaire  give  us  an  idea  of  their  ability  to 
think.  [312] 

Then  this  questionnaire  is  returned  to  another 
desk  where  it  is  graded  and  it  comes  to  the  Jury 
Commissioner  or  the  Assistant  Jury  Commissioner. 

Q.  Now,  those  tests  there  that  are  calculated  to 
determine  whether  or  not  they  have  a  working 
knowledge  of  the  English  language  and  of  their 
ability  to  think,  were  they  devised  by  some  educa- 
tional institution  or  some  professor  of  sociology? 

A.  Yes.  This  was  set  up  in  1936  by  qualified 
men.  I  cannot  at  the  moment  tell  you  who  they 
were,  because  I  wasn't  there  and  I  don't  know,  but 
they  were  selected  by  the  court. 

Q.     Were  they  judges,  lawyers  or  teachers? 

A.  Professors  and  psychologists,  and  I  think  one 
was  a  businessman.  It  was  all  done  under  the  guid- 
ance of  a  committee  of  the  Superior  Court  judges. 

Q.  Very  well.  Now,  you  have  that  blank  form 
there  ?  A.     Yes,  sir. 

The  Court :     This  will  be  the  next  in  order,  5-D. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  5-D.) 
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The  Witness :  Now,  from  the  questionnaires  pre- 
sented the  Jury  Commissioner  or  the  Assistant  Jury 
Commissioner,  there  was  a  total  of  2,863  excused, 
and  there  were  3,705  approved.  [313] 

Q.  (By  the  Court) :  For  service  out  of  the  33,- 
000?  A.     Yes,  sir. 

Now,  then,  if  there  is  a  number  of  names  that 
have  not  been  drawn  from  the  previous  list — and 
in  this  case  there  were  966 — we  correspond  with 
them  and  ask  them  if  they  could  serve  at  this  next 
term,  and  of  the  966  we  had  322  that  replied  they 
could  and  would. 

Q.     And  who  had  been  previously  qualified'? 

A.     Yes,  sir. 

Q.  Have  you  made  some  calculations  of  the  cost 
to  the  county? 

A.  There  is  the  letter  that  vvc  send  out  askin^^ 
those  people.  That  is  one  that  has  been  used.  We 
did  not  have  an  unused  one. 

The  Court :     Very  well.   This  will  be  Exhibit  5-E. 

(The  document  referred  to  was  received  in 

evidence    and    marked    Government's    Exhibit 

No.  5-E.) 

The  Witness:    We  have  estimated  what  the  cost 

is  of  our  jury  operations.   This  is  only  an  estimate, 

because  our  office  has  two  functions,  one  being  that 

of  the  Jury  Commissioner  and  one  being  that  of  the 

Secretary  of  the  Courts.   The  functions  overlap  and 

therefore  it  is  almost  impossible  to  get  an  exact 

break-down  of  our  costs,  but  I  think  these  are  fairly 

accurate. 
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Q.  (By  the  Court)  :  Let  us  break  it  down  into 
some  unit.  [314]  You  have  broken  it  down  into  the 
cost  per  qualified  juror,  have  you  not? 

A.     Yes. 

Q.     What  is  your  estimate  of  that? 

A.  The  cost  per  qualified  juror  would  be  $2.30 
per  qualified  juror.  It  cost  us  $9,172.50  to  obtain 
4,000  names. 

Q.  That  is  the  system  you  have  followed  for 
some  years? 

A.  Yes ;  we  have  been  following  this  system  since 
1936. 

Q.  And  the  number  of  names  qualified  each  time 
approximates  the  same,  about  10  per  cent? 

A.  Yes.  Roughly,  we  estimate  about  10  per  cent 
of  the  letters  we  mail  out  we  will  receive  in  quali- 
fied jurors. 

The  Court:  Very  well.  Any  questions  on  the 
part  of  either  counsel  ? 

Mr.  Kenny:  I  have  just  one  question,  your 
Honor,  and  this  goes  to — I  take  it  this  is  an  ad- 
ministrative feature  ? 

The  Court:  As  long  as  we  are  making  a  record, 
we  might  as  v/ell  make  it. 

Mr.  Kenny:     Yes. 

Cross-Examination 
By  Mr.  Kenny: 

Q.  Would  the  attitude  of  your  department  be 
favorable  to  legislation — it  would  have  to  be  joint 
state  and  fiederal  legislation — which  would  permit 
your  department  to  furnish  [315]  at  cost  to  the  fed- 
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eral  jury  system,  jurors  obtained  in  this  way?    In 

other  words,  what  I  am  suggesting 

The  Court:  I  think  that  is  material,  in  view  of 
the  comments  in  the  Thiel  case,  that  the  court  should 
always  be  alert  to  find  a  better  way. 

Mr.  Kenny:     That  is  right. 

The  Witness:  Well,  I  couldn't  answer  that,  be- 
cause the  policy  of  our  office  is  dictated  by  the 
judges  of  the  Superior  Court. 

Q.  (By  Mr.  Kenny)  :  It  would,  Mr.  Janney, 
serve,  though,  to  cut  down  your  general  overhead 
without  any  increase  of  operation,  if  such  legisla- 
tion were  passed  so  that  the  duplication  and  selec- 
tion between  federal  and  state  juries  was  removed 
and  you  more  or  less  wholesaled  out  the  jury  selec- 
tion? 

A.  Yes,  it  could  be  done,  but  not  under  the  pres- 
ent conditions,  because  of  working  space.  We  are 
under-staffed  now,  and  it  would  be  impossible. 

The  Court :  I  think  what  Judge  Kenny  is  refer- 
ring to  is  this,  if  in  this  court  there  were  the  cur- 
rent term  we  are  presently  using — what,  about  839 
names? 

Mr.  Hocke:  We  haven't  used  that  many  yet, 
your  Honor. 

The  Court:  You  have  that  many  in  the  master 
box  that  you  have  drawn? 

Mr.  Hocke:     That  is  right. 

The  Court:  And  you  figure  they  may  be  drawn 
during  this  [316]  next  term  of  court? 

Mr.  Hocke:  I  think  they  have  all  been  drawn 
out  but  not  all  returned  yet. 
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The  Court:  Assume  that  there  should  be  800 
during  the  term  of  court,  the  idea  is  whether  or  not 
it  would  be  feasible,  instead  of  the  Federal  Court 
securing  a  list  of  jurors,  that  the  clerk  if  this  court 
would  simply  call  on  you  to  draw  out  800  names  and 
send  the  list  over  here  and  have  him  subpoena 
them  in. 

The  Witness:  That  would  cut  the  cost  down  for 
both,  both  court  systems. 

Mr.  Kenny:  When  the  Legislature  is  in  session 
and  Congress  also  is  in  session,  it  might  be  an  occa- 
sion just  from  an  administrative  process. 

The  Court:  I  don't  know.  Maybe  it  can  be  done 
by  rule  of  court. 

Mr.  Kenny:  It  might.  That  is  all  I  have.  No 
further  questions. 

Cross-Examination 
By  Mr.  Calverley : 

Q.  Mr.  Janney,  you  are  provided  with  a  clerical 
staff  by  the  State,  is  that  true  % 

A,     Yes,  that  is  true. 

Q.  What  is  the  extent  of  the  clerical  staff  pro- 
vided you  for  this  service  by  the  State  ?  [317] 

A.     The  number  of  employees'? 

Q.     Yes. 

A.  Directly  in  this  jury  activity,  there  are  eight 
secretaries  and 

The  Court :     Engaged  full  time  % 

The  Witness:  No,  they  are  not  engaged  full 
time.  There  is  only  one  person,  we  might  say,  that 
is  engaged  full  time.  That  is  one  secretary. 
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The  Assistant  Jury  Commissioner  is  only  engaged 
half  time,  we  estimate.  We  have  eight  other  secre- 
taries that  we  estimate  are  engaged  half  time.  And 
I  have  two  messengers  that  are  engaged  half  time. 

Q.  (By  Mr.  Calverley) :  Do  you  pursue  any 
other  occupation  other  than  that  of  Jury  Commis- 
sioner ? 

A.     No,  I  am  Assistant  Secretary  of  the  Courts. 

The  Court :  You  are  on  a  full-time  salary  ?  Your 
job  is  a  full-time  job  and  a  salaried  job  paid  by  the 
State? 

The  Witness:     That  is  right. 

The  Court:  The  purpose  of  that  question  is  to 
point  out  for  the  record  that  the  Jury  Commis- 
sioner in  the  Federal  Court  has  drawn  about  $15 
a  j^ear  for  his  services. 

Q.  (By  Mr.  Calverley)  :  Mr.  Janney,  I  don't 
recall  if  you  answered  this  question,  but  will  you 
state,  if  you  can,  what  proportion  of  the  prospective 
jurors  to  whom  you  send  out  the  original  letters 
that  you  testified  to,  what  proportion  [318]  of  those 
to  whom  you  send  out  those  letters  reply  to  them? 

The  Court:  He  testified  that  there  were  33,000, 
or  twenty  some-odd  thousand  that  they  didn't  get. 

The  Witness:  There  were  only  1,527  that  we 
hadn't  accounted  for  by  the  time  we  filed  the  list, 
but  a  good  part  of  those  will  straggle  in  over  the  next 
several  months,  either  returned  by  the  post  office, 
some  of  them  coming  back  from  the  Philippines, 
some  coming  back  from  Japan,  some  coming  back 
from  Germany,  where  they  have  been  forwarded  to 
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the  boys  in  service,  and  some  have  since  died.    But 

ultimately  we  account  for  all  but  about  1  per  cent. 

The  Court :  Let  me  see.  The  figure  that  you  first 
gave  was  a  figure  of  some  2,000  who  were  returned 
deceased. 

The  Witness:  Yes,  returned  as  undeliverable. 
That  is  2,760. 

The  Court :  Then,  in  addition  to  that,  there  were 
about  1,500? 

The  Witness:     Yes,  sir. 

The  Court:  So  there  is  about  10  per  cent  of  the 
list  that  either  do  not  answ^er,  you  do  not  hear  from 
them,  or  something  like  that? 

The  Witness:     Yes. 

Now,  that  figure  will  vary  depending  on  the  age 
of  the  precinct  sheets  that  w^e  have.  Wlien  we  first 
receive  them  we  will  have  a  mail  return  of  3  per 
cent  or  4  per  cent.  By  the  [319]  time  the  sheets  are 
two  or  three  years  old  we  wdll  have  a  mail  return 
of  10  per  cent. 

Q.  (By  Mr.  Calverley) :  In  selecting  these 
names  from  the  registrar  of  voters'  lists  by  pre- 
cincts, I  believe  you  testified  you  took  each  ninth 
name  in  this  last  impanelment?  A.     Yes. 

Q.  Do  you  pay  any  attention,  or  does  your  office 
pay  any  attention,  to  the  occupations  of  the  per- 
sons selected? 

A.  At  the  present  time  we  have  no  way  of  de- 
termining what  their  occupation  is  because  it  isn't 
shown  on  the  precinct  sheets. 

Mr.  Calverley:     That  is  all,  your  Honor. 
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The  Court :     Any  questions,  Mr.  Garrett  ? 
Mr.  Garrett:     Yes,  your  Honor. 

Cross-Examination 
By  Mr.  Garrett: 

Q.  Mr.  Janney,  I  understood  you  to  say  that  foi' 
the  names  filed  in  February,  1947,  for  the  selection 
of  those  names  you  used  precinct  sheets  from  the 
registrar  of  voters  from  the  county,  is  that  right? 

A.     That  is  right. 

Q.  Those  precinct  sheets  were  all  old  sheets  at 
that  time,  were  they  not? 

A.  These  sheets  this  year  were  issued  by  the 
registrar  of  voters,  I  believe,  last  April.  [320] 

Q.  Does  he  issue  new  sheets  after  the  holding 
of  a  general  election  when  the  dropping  of  non-vot- 
ing registrants  occurs? 

A.  No,  those  sheets  are  issued  prior  to  the  gen- 
eral election.  They  have  been  in  the  past  issued 
every  two  years. 

The  Court :    And  you  get  them  every  two  years  ? 

The  Witness:    Yes,  sir. 

The  Court :  You  get  a  new  sheet  every  time  there 
is  a  new  issued  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Garrett) :  And  on  general  election 
years,  the  sheets  are  usually  issued  in  the  April 
prior  to  the  general  election,  is  that  right? 

A.     That  is  right. 

Q.  The  sheets  on  all  precincts  are  not  issued  at 
the  same  time,  are  they? 

A.    For  the  entire  county,  yes. 
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The  Court :  When  you  say  county,  you  mean  all 
of  the  cities  within  the  county?  You  do  not  just 
mean  the  county  territory  like  the  sheriff  does  when 
he  is  talking  about  the  county? 

The  Witness:  Well,  it  is  every  registered  voter 
within  the  county. 

The  Court:     Within  the  county? 

The  Witness :     Yes,  sir.  [321] 

The  Court:  Because  some  of  the — well,  all  of 
tlui  municipalities  have  separate  voting  sheets  and 
separate  numbers? 

The  Witness :     Yes,  sir. 

The  Court :     Like  it  is  May  wood  1,  2,  3,  etc.  ? 

The  Witness:     That  is  right. 

The  Court:  Now,  by  the  way,  are  your  juries 
for  the  Long  Beach,  Pomona,  Glendale  and  Santa 
Monica  areas,  do  they  come  from  the  same  list? 

The  Witness :  Yes,  they  come  from  the  same  list, 
but  we  go  into  each  of  the  judicial  districts  and 
qualify  the  jury  from  that  district. 

The  Court :     You  mean  you  send  out  separate 

The  Witness:  We  send  out  a  crew  to  Pomona, 
we  send  out  also  a  crew  to  other  sections,  and  when 
we  send  a  crew  to  Pomona  we  operate  from  the 
Pomona  Superior  Court  for  two  days. 

The  Court:     For  registered  voters  in  that  area? 

The  Witness:  For  registered  voters  in  the  Po- 
mona judicial  district. 

The  Court:  But  in  Los  Angeles,  the  courts  sit- 
ting in  the  city  of  Los  Angeles,  you  likewise  include 
those  and  take  the  whole  county? 
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The  Witness :  We  take  the  whole  county,  except 
we  don't  as  a  lule,  go  into  Long  Beach  because  we 
have  four  courts  in  Long  Beach,  and  in  drawing  a 
jury  for  Long  Beach  we  draw  a  [322]  jury  of  about 
a  thousand  names,  so  that  about  blankets  the  Long 
Beach  judicial  district. 

But  we  do  draw  for  the — we  do  take  people  from 
Long  Beach  and  we  do  have  Long  Beach  people  on 
the  list,  but  we  don't  go  into  Long  Beach  to  draw 
them.  They  are  people  that  have  moved  from  Los 
Angeles  to  Long  Beach  and  are  willing  to  serve  in 
Los  Angeles.  Most  people  would  prefer  to  serve 
that  are  living  in  the  Long  Beach  judicial  district 
in  Long  Beach  because  of  the  transportation. 

Q.  (By  Mr.  Garrett)  :  There  are  people  that 
are  on  your  general  mailing  but  when  they  come  in 
you  find  that  they  are  either  living  in  the  Long 
Beach  area  or  have  moved  there  and  would  prefer 
to  serve  there,  is  that  correct? 

A.  Yes.  And  if  they  are  within  the  judicial  dis- 
trict, we  put  them  on  that  list  at  their  request. 

Q.  Now,  you  sent  out  33,000  letters  for  this 
February  list,  as  I  understand  it. 

A.     Yes,  sir. 

Q.  And  those  33,000  letters  weie  taken  from  tlie 
registrar's  lists  after  they  had  been  arranged  l;i 
numerical  order  and  every  fifth  list  taken  out,  is 
that  correct? 

A.  Yes.  We  take  each  fifth  precinct.  They,  for 
instance,  we  are  just  starting,  we  will  take  1,  6,  11, 
16.    After  we  have  gone  through  the  entire  count, 
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then  we  will  take  2,  7,  12,  17.  Then  the  next  time  we 
go  around  we  will  take  3  [323]  8,  13,  and  so  forth, 
so  theoretically  we  blanket  the  entire  county. 

Q.     In  succeeding  years?  A.     Yes. 

The  Court:     On  each  call? 

The  Witness:  On  each  call  we  blanket  the 
county.  Ultimately  every  person  in  the  county,  if 
the  voters'  registration  list  were  static  and  didn't 
■change,  ultimately  every  person  in  the  county  w^ould 
be  called  by  our  office,  but  the  list  changes  so  there 
may  be  some  people  that  might  not  be  called  because 
their  names  have  been  skipped  or  because  the  list 
has  changed. 

Q.  (By  Mr.  Garrett)  :  But  what  I  am  trying 
to  get  at  is  a  situation  in  respect  to  the  February, 
1947  names,  on  which  you  sent  out  the  33,000  let- 
ters. A.     Yes,  sir. 

Q.  Now,  they  were  sent  out  after  an  election 
which  was  made  from  a  complete  set  of  precincts 
lists  for  the  county  furnished  by  the  registrar,  were 
they  not? 

A.     Yes,  sir;  that  is  right. 

Q.  And  that  selection  resulted  in  your  taking 
out  every  fifth  list  for  the  selection  of  names  there- 
from, is  that  correct?  A.     Tliat  is  right. 

Q.  Now,  as  I  understand  it,  only  the  precinct  list 
is  [324]  selected  for  that  operation  of  selecting 
every  fifth  one  which  had  names  drawn  from  them 
for  this  February,  1947  list,  is  that  correct? 

A.     That  is  right. 

Q.     And  after  taking  out  from  the  complete  lot 
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of  lists  of  the  registrar  arranged  in  numerical  se- 
quence, every  fifth  one  of  those  lists,  you  then  pro- 
ceeded to  select  a  certain  name  on  each  of  those  lists 
so  selected,  is  that  right  1  A.     Each  ninth  name. 

Q.     And  that  was  the  ninth  name? 

A.     That  is  right. 

Q.  That  wouldn't  produce  33,000  names, 
would  it? 

A.  Yes.  The  average  sheet  is  about  350,  so  you 
take  each  ninth  name  and  you  have  one-ninth  of  350 
off  of  each  sheet. 

The  Court:     How  many  precincts  in  the  county? 

The  Witness :     There  are  about  3,300,  I  believe. 

The  Court:     In  the  county? 

The  Witness :     Yes,  sir. 

The  Court:  I  thought  there  were  4,000  in  the 
city,  or  something  like  that. 

The  Witness:  No,  no.  Judge,  you  are  right.  T 
think  there  is  3,300  in  the  city  alone. 

The  Court :  In  the  county  all  together  how  many 
are  there? 

The  Witness:     I  don't  know  how  many.  [325] 

Q.  (By  Mr.  Garrett) :  There  are  about  5,000- 
precincts  in  the  county?  A.     I  don't  recall. 

Q.     Let's  assume  there  are.  A.     Yes. 

Q.     So  I  can  get  to  the  point  of  my  question. 

A.     All  right. 

Q.  How  could  you  get  33,000  names  by  selecting 
one  name  from  each  of  5,000  lists? 

The  Court:  He  doesn't.  He  picks  every  ninth 
name. 
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The  Witness:     Eacb  ninth  name. 

The  Coiui::  Look  at  your  exhibit.  He  has  them 
all  checked  here. 

Q.  (By  Mr.  Garrett) :  It  is  not  only  name  Xo. 
9,  but  it  will  be  No.  18  after  that  and  27  after  that, 
is  that  correct  ?  A.     Yes,  that  is  right. 

Q.  Xow.  you  spoke  of  receiving  12.274  letters  of 
correspondence  as  the  result  of  this  mailing,  is  that 
the  correct  figure?  A.     Yes.  sir. 

Q.  Were  those  letters  written  in  reply  to  your 
letters  by  the  addressees  of  your  letters  ? 

A.     Yes. 

Q.  And  there  were  besides  the  2.760  returned  as 
undeliverable  about  1,500  that  had  not  been  ac- 
counted for.  is  that  [326]  correct? 

A.  That  hadn't  been  accounted  for  on  February 
1st:  yes. 

Q.  ^lay  I  call  this  to  your  attention.  2,760  re- 
turned as  undeliverable  and  1,500  unaccounted  for, 
and  12,274  reply  lettei^.  that  adds  up  to  about  16,000 
as  a2:ainst  your  33,000  letters  that  were  sent  out.  So 
there  were  approximately  16,000  of  those  letters  that 
you  sent  out  that  you  never  heard  from  again,  T 
assimie  ? 

A.  Xo.  There  were  12,000  of  them  that  corre- 
sponded with  us  and  we  answered  them  and  either 
told  them  to  come  in  or  excused  them. 

Q.  What  did  you  do  about  those  addresses 
among  those  of  the  33,000  letters  whose  letters  were 
not  returned  as  undeliverable  and  whom  you  have 
not  listed  as  unaccounted  for  and  who  are  not  in- 
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eluded  in  the  12,274  who  replied  ?  That  looks  as  you 
didn't  get  replies  from  about  16,000  of  your  ad- 
dressees, is  that  correct? 

A.  No,  we  did  get  replies  from  12,274  and  the 
postman  delivered  back  to  us  2,760  that  couldn't  be 
delivered  because  the  people  had  moved  from  the 
city  or  they  were  not  known  at  that  address 

Q.  And  you  say  you  have  1,500  that  you  can't 
account  for. 

A.  1,527  unaccounted  for  as  of  February  1st. 
A  year  from  now,  if  they  haven't  been  accounted 
for  we  will  send  them  [327]  a  registered  letter? 

The  Court:  Mr.  Witness,  you  have  that  tabu- 
lated out  there,  haven't  you? 

The  Witness:     Yes. 

The  Court:  Maybe  is  counsel  would  just  look 
at  this  sheet — is  this  an  extra  copy,  this  one  sheet  ? 

The  Witness:  Yes,  sir,  that  is  an  extra  copy. 
The  only  sheet  I  haven't  an  extra  copy  of  is  the 
cost  sheet. 

The  Court:  Do  you  wish  to  look  at  this?  This 
breaks  it  down. 

Mr.  Garrett:     Thank  you. 

The  Court:  He  has  indicated  stragglers  there, 
and  that,  as  I  understand  his  testimony,  is  the  1500, 
or  the  portion  of  the  33,000  that  are  not  accounted 
for,  either  not  returned  undeliverable,  haven't  an- 
swered by  correspondence,  or  haven't  peisonrJly 
appeared. 

Mr.  Garrett:  Yes.  The  difference  came  into  the 
ofi&ce  without  reply. 
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The  Court:  Yes.  In  other  words,  about  16,000 
of  them  showed  up. 

Mr.  Garrett :     I  understand  now. 
The  Court:     This  you  can  mark  next  in  order, 
5-F. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  5-F.) 

Q.  (By  Mr.  Garrett) :  Did  that  figure  of  those 
that  you  [328]  sent  letters  to  asking  whether  they 
could  serve,  will  you  give  me  that  figure  again? 
I  have  it  here  as  966,  but  I  am  not  sure. 

A.  966  names  were  not  drawn  from  the  wheel 
in  the  previous  year.  Those  people  we  corresponded 
with  asking  them  if  they  could  serve,  and  we  re- 
ceived, I  believe,  322  replies  who  answered  yes,  they 
would  serve. 

The  Court:  Are  jurors  in  the  Superior  Court 
excused  after  20  days  of  actual  service? 

The  Witness:  20  days  of  actual  service,  or  if 
they  are  in  business  and  request  it,  a  judge  will 
excuse  them  after  they  have  been  on  the  list  for 
30  days. 

The  Court:  That  is,  they  have  a  period  for  30 
days? 

The  Witness:  For  one  month  they  have  an- 
swered the  calls  for  a  month's  period. 

The  Court :     But  not  called  ? 

The  Witness:  But  may  not  have  served  their 
full  20  days. 
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The  Court:  When  you  get  these  10  per  cent  of 
the  names  who  are  qualified,  you  from  time  to  time 
send  out  letters  for  them  to  report? 

The  Witness:  When  we  compile  a  list  it  is 
turned  over  to  the  County  Clerk  and  the  County 
Clerk,  the  judge  and  the  sheriff  send  out  the  names 
that  are  drawn,  and  they  are  directed  to  report  on 
a  specific  date  by  registered  mail. 

The  Court :  And  they  stay  there  until  they  have 
served  [329]  20  days  in  the  trial  of  a  case  ? 

The  Witness :     Yes,  sir. 

The  Court:  Or  until  at  the  end  of  30  days 
whether  they  have  served  at  all  or  less  than  20 
days? 

The  Witness:     That  is  right. 

The  Court:  Upon  request  of  a  judge  they  may 
be  excused? 

The  Witness :     That  is  right. 

Mr.  Garrett:     I  just  have  one  other  question. 

Q.  In  sending  out  the  letters  from  the  selected 
precinct  sheets,  do  you,  mider  your  system,  indicate 
by  a  checkmark  or  otherwise  on  the  precinct  sheet 
the  fact  that  the  original  letter  to  the  voting  regis- 
trant has  been  sent  out  ? 

A.     Yes,  each  precinct  sheet. 

The  Court:  Like  this  one  that  you  put  in  evi- 
dence here? 

The  Witness:     Yes,  sir. 

The  Court:  Which  has  a  checkmark  after  each 
name? 

The  Witness:     Yes. 
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Q.  (By  Mr.  Garrett)  :  Are  those  precinct  sheets 
retained  until  new  precinct  sheets  are  issued  ? 

A.  That  is  right.  This  one  here  is  one  that  we 
just  used. 

Mr.  Garrett:     Thank  you.    That  is  all. 

The  Court :  One  other  question :  From  this  pool 
of  jurors  you  call  both  the  civil  and  criminal  jurors 
of  Los  Angeles  Coimty?  [330] 

The  Witness:     Yes,  sir. 

The  Court:  For  the  trials  held  in  the  city  of 
Los  Angeles'? 

The  Witness:     Yes,  sir. 

The  Court:  Mr.  Margolis,  do  you  have  any 
questions  ? 

Mr.  Margolis:     No  questions. 

The  Court:     Any  other  questions? 

Mr.  Calverle}^:     No  questions. 

The  Court:     Thank  you  very  much,  Mr.  Janney. 

(Witness  excused.) 

WILLIAM  S.  ROBINSON 

the  witness  on  the  stand  at  the  time  of  recess,  re- 
sumed the  stand  and  testified  further  as  follows: 

The  Court:  Mr.  Robinson,  you  were  sworn  yes- 
terday. 

The  Witness:     Yes. 

The  Court:  In  connection  with  your  motion  to 
dismiss,  I  understand  from  the  questions  that  were 
asked  the  Jury  Commissioner  yesterday  and  the 
avowals  that  were  made  by  Mr.  Garrett,  that  some 
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point  will  be  made  of  the  fact  that  the   persons 
selected  from  the  Southwest  Blue  Book  lack  that 
degree   of  impartiality   required  by  the   Constitu- 
tion to  be  a  juror. 

Mr.  Margolis :  That  is  not  our  point  at  all,  your 
Honor.    The  point  is  that  by  selecting [331] 

The  Court:  That  because  they  do  not  have  any 
longshoremen  on  it,  they  are  disqualified  to  try 
this  case? 

Mr.  Margolis:  That  is  not  a  way  of  getting  a 
cross-section  of  the  community. 

The  Court:  But  reducing  it  down  to  what  ycu 
are  actually  getting  at,  it  is  that  there  are  no  long- 
shoremen in  that  book,  or  no  persons  who  work  by 
the  day,  or  no  people  who  labor,  and  therefore  they 
are  disqualified. 

Mr.  Margolis:     No. 

Mr.  Garrett:  If  your  Honor  please,  since  your 
Honor  has  referred  to  me,  I  should  pei'haps  answer 
your  Honor's  inquiry. 

The  Court:     Let  me  continue  my  statement  first. 

The  Constitution  requires  that  people  tried  by 
jury  should  be  tried  by  an  impartial  jury.  It  is 
just  as  essential  that  you  be  tried  by  an  impartial 
judge.  My  attention  was  called  to  the  fact  yester- 
day that  my  name  is  listed  in  the  Southwest  Blue 
Book.  If  therefore  you  intend  or  expect  to  make 
a  point  that  the  persons  whose  names  are  in  that 
Blue  Book  are  not  impartial,  I  think  perhaps  that 
you  had  better  institute  proceedings  to  ascertain 
whether  or  not  I  am  qualified  or  disqualified  to 
continue  in  this  case. 
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Mr.  Margolis:  That  is  not  our  point  at  all,  your 
Honor.  I  don't  think  that  it  would  be  possible  for 
us  to  have  a  judge  who  constitutes  a  cross-section 
of  the  community.  [332] 

The  Court :     Or  half  male  and  half  female. 

Mr.  Margolis:     That  is  right. 

The  Court :  Well,  the  Ballard  case  indicated  that 
that  was  a  requisite  for  a  jury. 

Mr.  Margolis:  That  indicates  that  there  is  a 
different  test  for  the  composition  of  a  jury  and 
for  the  method  of  selecting  a  jury  than  there  is 
for  the  composition,  if  we  can  call  it  that,  of  a 
judge  or  the  method  of  selecting  a  judge. 

The  Court:  The  Jury  Commissioner  is  a  public 
official.  The  questions  directed  to  him  yesterday 
indicated  that  some  point  would  be  made  of  a  pos- 
sible bias  on  his  part,  as  well  as  the  answers  from 
the  witness  now  on  the  stand  that  it  was  impos- 
sible for  any  person  to  proceed  to  a  disposition  of 
anything  without  having  his  actions  affected  by  bias 
and  prejudice. 

Now,  in  view  of  the  fact  that  those  questions 
were  directed  to  a  public  official — and  I  am  a  pub- 
lic official — I  want  to  loiow  now  if  some  point  is 
to  be  made,  because  if  it  is,  it  had  better  be  tried 
now  before  we  go  on  with  this  case  and  incur  the 
expense  which  is  bound  to  follow,  or  if  a  ground- 
work is  being  laid  for  disqualification  of  the  judge 
in  connection  with  the  listing  of  my  name,  which 
I  knew  nothing  about,  I  will  say,  in  this  so-called 
Blue  Book. 
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Mr.  Margolis:  Your  Honor,  we  of  course  make 
no  such  contention.  We  do  not  contend  that  the 
people  in  the  Blue  Book  [333]  are  disqualified  as 
jurors. 

The  Court:     Or  lack  impartiality? 

Mr.  Margolis :  They,  as  every  other  person,  lack 
complete  impartiality. 

The  Court :  I  do  not  think  that  the  Constitution 
goes  that  far. 

Mr.  Margolis:  I  don't  know  of  any  person  who 
is  impartial  in  the  sense  of  the  word  that  he  doesn't 
have  views  and  convictions. 

The  Court:  In  the  sense  of  the  word  that  it 
was  used  in  the  Constitution,  I  do  not  think  the 
people  who  wrote  the  Constitution  approached  it 
with  the  same  attitude  of  mind  that  Dr.  Robinson 
is  approaching  the  question  of  impartiality.  It  was 
used  as  a  common-sense  term. 

Mr.  Margolis:  That  is  right,  but  I  think  it  is 
necessary 

The  Court:  And  as  to  what  reasonable  men 
consider  impartial. 

Mr.  Margolis:  But  it  is  necessary  to  distinguisli 
between  an  impartial  juror  and  an  impartial  jury. 
A  jury  made  up  of  impartial  jurors,  all  of  whom 
are  millionaires  and  each  one  of  whom  is  impartial 
and  selected  exclusively  from  a  list  of  millionaires, 
might  very  well,  and  would,  violate  the  Constitu- 
tional rights  of  the  parties  involved  in  that  case, 
even  though  each  individual  millionaire  was  an  im- 
partial juror,  and  might,  as  an  individual  in  a  jury 
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which  represented  a  [334]  cross-section  of  the  com- 
mmiity,  perfectly  well  qualified  as  an  impartial 
juror.  But  in  order  to  obtain  an  impartial  jury,  it 
is  necessary  to  have  a  cross-section  of  the  com- 
munity represented,  or  at  least  it  is  necessaiy  to 
have  the  jury  selected  in  such  a  manner  that  the 
result  ordinarily  will  be  a  cross-section  of  the  com- 
munity. 

The  Court:  The  distinction  seems  to  me  to  be 
this,  the  Constitution  says  that  a  man  is  entitled 
to  an  impartial  jury,  and  by  virtue  of  the  recent 
decisions  of  the  Supreme  Court,  they  seem  to  say 
that  a  man  is  entitled  to  be  tried  by  an  impartial 
jury  which  is  impartially  selected. 

J\Ii*.  Margolis:  That  is  right.  But  by  impar- 
tially selected,  the  courts  are  not  talking  in  terms 
of  motive;  they  are  talking  in  terms  of  methods 
used  to  select  the  jury,  as  I  intend  to  point  out 
to  your  Honor  when  he  argue  the  cases. 

For  example,  a  method,  a  wrong  method,  can 
be  used  with  the  best  of  motives. 

The  Court:     And  get  a  complete  impartial  jury. 

Mr.  Margolis:  And  get  a  jury  which  is  not  im- 
partial, and  that  is  to  be  condemned. 

For  example,  a  person,  let  us  take  a  stranger  in 
to\vn,  a  jury  commissioner  who  came  into  town  and 
thought  that  the  Los  Angeles  Country  Club  repre- 
sented a  cross-section  of  the  community — that  was 
the  information  that  he  had — and  believing  that 
that  was  a  good  way  of  getting  a  cross-section  [335] 
of  the  community,  and  expressly  disavowing  any 
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intent  to  discriminate,  no  desire  to  discriminate, 
but  because  he  actually  and  in  good  faith  believed 
that  the  Los  Angeles  Country  Club  represented  a 
cross-section  of  the  jury,  used  a  list  of  members 
of  the  Los  Angeles  Country  Club.  His  motive 
wouldn't  make  any  difference  because  the  method 
was  a  biased  method  in  the  technical,  scientific 
sense,  bound  to  lead  to  a  biased  result.  I  think 
that  when  the  cases  speak  of 

The  Court:  That  is  to  say,  the  people  selected 
there  w^ould  not  be  an  impartial  jury. 

Mr.  Margolis:  That  is  right,  they  would  not 
constitute  an  impartial  jury. 

The  Court:  By  the  same  token,  then,  your  chal- 
lenge of  the  people  who  were  listed  in  the  Blue 
Book  are  not  capable  of  making  an  impartial  jury? 

Mr.  Margolis:  Not  if  you  make  up  a  jury  of 
12  from  the  Blue   Book. 

The  Court:  And  having  one  judge  whose  name 
happens  to  be  in  the  Blue  Book,  do  you  then  have 
an  impartial  judge? 

Mr.  Margolis:  I  said,  your  Honor,  we  make  no 
point  on  that. 

The  Court:  I  am  not  asking  you  to  answer 
that;  I  am  asking  you  the  question  as  to  whether 
or  not  there  is  any  question  in  your  mind.  If  there 
is,  there  is  a  procedure  by  which  [336]  you  can 
determine  my  impartiality  to  try  this  case. 

Mr.  Margolis:  Your  Honor,  we  are  aware  of 
that  procedure  and  if  there  had  been  any  ques- 
tion in  our  mind  the  procedure  would  have  been 
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begun   before    this,    your    Honor.     We   would   not 
hesitate  to  use  it  if  we  believed  this  was  the  proper 
place  to  use  it,  but  because  we  do  not  believe  it, 
we  are  not  using  it. 

The  Court:     Very  well. 

Mr.  Garrett? 

Mr.  Garrett:  I  would  like  to  say  this,  your 
Honor,  and  I  would  like  to  refer  again — I  would 
like  again  to  have  your  Honor  recall  the  references 
:thq,ti.I  made  to  the  case  of  Smith  v.  Texas — Mr. 
Brown  was  a  witness  on  the  stand  yesterday  and 
he  was  called  as  a  witness  on  just  one  point,  that 
is,  his  testimony  had  just  one  avenue  of  relevancy 
in  this  naotion,  and  that  was  that  it  was  relevant, 
in  so  far  as  it  bore  upon  the  manner  or  method 
.of  selection  of  a  jury  in  which  he  had  a  part,  a  jury 
list  from  which  petit  and  grand  jurors  were  se- 
lected.    That  was  the  purpose  of  our  inquiry. 

lu  the  course  of  his  testimony  it  developed,  and 
it  developed  as  far  as  I  was  concerned  for  the  first 
time,  that  various  lists  were  used  by  him  in  his 
.selection  of  prospective  jurors.  I  want  to  make  it 
plain  that  his  functions  are  clearly  not  that  of  a 
judge.  I  have  never  associated  his  capacities  of 
his  duties  with  those  of  a  judge  in  an}'  sense  of 
.the :  word.  [337]  A  judge  has  certain  functions, 
and  this,  witness  on  the  stand  has  certain  very 
narrow  and  certain  very  little  defined  functions 
relatint^.  solely  and  exclusively  to  the  machinery 
of  .the.  selection  of  names  from  which  trial  juries 
.anxj  grarjdi  juries  are  drawn. 
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Now,  when  the  testimony  of  this  witness  revealed 
that  various  lists  were  being  used,  whether  they 
w^ere  phone  books  or  whether  they  were  lists  of 
memberships  in  clubs,  inquiry  into  the  use  or  the 
reasons  for  the  use  of  those  lists  seemed  to  me 
was  material  as  tending  to  bear  upon  the  question 
of  how  the  method  of  selection  committed  to  that 
witness  on  the  stand,  that  official,  as  your  Honor 
uses  the  word,  how  that  official  was  pursuing  his 
duties  and  by  what  method.  And  I  want  to  make 
it  very,  very  clear  again 

The  Court:  I  permitted  all  of  your  questions 
because  I  deemed  them  material. 

Mr.  Garrett:     That  is  right. 

The  Court:  Whereupon  the  questions  to  which 
I  sustained  objections,  wherein  you  made  your 
avowals,  that  is  the  thing  that  provoked  the 
thoughts  that  are  in  my  mind  now.  I  took  it  from 
3^our  avowals  that  jow  considered  him  disqualified 
because  he  was  listed  in  the  Blue  Book  and  had 
selected  names  from  the  Blue  Book,  and  that  he 
was  not  impartial. 

Mr.  Margolis:  I  wonder  if  I  can  comment  on 
that? 

Mr.  Garrett:  May  I  continue  without  being  in- 
terrupted, please,  for  just  a  moment?  [338] 

Mr.  Margolis:     Excuse  me. 

Mr.  Garrett:  It  developed  that  he  was  using 
these  lists,  your  Honor 

The  Court:  I  am  not  accusing  anybody  of  any- 
thing. 
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Mr.  Garrett:  No,  I  understand,  but  I  want  to 
relate  the  questions  which  your  Honor  has  com- 
mented on  to  their  purpose,  if  I  possibly  can. 

It  was  developed  that  he  was  using  these  lists, 
and  the  question  of  what  judges  or  what  attorneys 
might  be  in  any  of  those  lists  was,  to  my  mind, 
utterly  immaterial  in  asking  the  questions.  It 
happened  to  turn  out  that  some  of  us  were  on 
some  of  those  lists  and  some  of  us  have  belonged 
to  r.ome  of  the  clubs,  or  do  belong  to  some  of  the 
cluliis,  or  our  families  from  which  those  lists  were 
taken,  and  in  my  mind  at  least  that  was  a  consid- 
eration utterly  foreign  to  the  questions  that  were 
asked  of  the  witness. 

The  questions  asked  of  the  witness  were  merely 
for  the  purpose,  not  of  showing  that  your  Honor 
or  I  or  Mr.  Kenny  are  disqualified  l^ecause  we  are 
members,  or  members  of  our  family  happen  to  be 
on  certain  of  those  lists  that  were  used 

The  Court:  You  and  Judge  Kenny  are  em- 
ployed as  technicians  here.  It  was  a  matter  of 
choice  of  the  defendants.  It  is  not  a  matter  of 
choice  of  the  defendants  that  I  am  here. 

Mr.  Garrett:  Those  questions,  I  ma^^  say,  your 
Honor,  were  [339]  asked  for  this  purpose,  to  show 
merely  whether  the  material  used  by  the  witness 
v/as  narrower  than  it  should  have  been,  and  it 
doesn't  matter  that  the  lists,  which  were  largely, 
or  even  we  might  have  a  situation  in  which  they 
were  exclusively,  used,  it  didn't  matter  as  far  as 
the   materiality   of   the   questions   to   that   witness 
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was  concerned,  whether  they  w^ere  lists  of  country 
clubs,  lists  of  social  registers,  lists  of  labor  unions, 
or  bartenders'  clambake  societies;  it  was  merCiY 
an  attempt  to  show,  and  it  didn't  matter  in  the 
least,  whether  we  or  any  one  of  us  were  associated 
with  those  lists  or  not,  it  was  merely  aTi  attempt  to 
show,  if  I  could,  by  implication  to  your  Honor, 
that  the  witness,  like  everyone  given  the  power 
of  selection  or  given  it,  would  tend  to  select  from 
the  media  that  were  most  familiar  to  him  and  to 
have  your  Honor  draw  the  inference,  if  it  were 
felt  that  that  media  for  that  reason  or  any  other 
reason  had  been  either  exclusively  used  or  too 
largely  used,  that  what  had  resulted  was  not  the 
result  to  which  this  witness'  duties  committed  him, 
that  is,  to  draw  from  a  substantial  cross-section. 
That  was  the  purpose  of  that  examination,  your 
Honor. 

The  Court:  May  I  have  an  answer  to  my  ques- 
tion? Do  you  have  an  intention  of  avowing  my 
lack  of  impartiality  in  the  trial  of  this  case  by 
virtue  of  the  fact  that  my  name  is  in  the  Blue 
Book? 

Mr.  Garrett :     I  do  not.  [340] 

The  Court:     Very  well. 

Mr.  Garrett:  And  knowing  me,  I  hardly  see 
how  that  question  need  be  raised,  if  your  Honor 
please.  But  I  merely  have  spoken  as  long  as  I 
did,  not  only  to  show  you  that  my  intention  was 
not  to  raise  any  such  question,  but  to  show  you, 
if  I  could,  that  the  inference  need  not  be  drawn 
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that  my  intention  was  to  raise  any  such  question, 
because  the  questions  had  a  useful  purpose,  if  they 
tended  to  show  reliance  on  any  media,  whether 
that  media  were  one  or  the  other,  or  whether  that 
list  were  one  or  the  other. 

The  Court:  I  wanted  to  get  the  record  straight, 
and  that  was  the  reason  I  was  asking  the  questions. 

Mr.  Kenny:  Your  Honor,  just  in  defense  of 
the  people  I  am  with,  I  can  conceive  of  a  circum- 
stance where  that  kind  of  a  jury  would  be  all  right. 
For  example,  if  a  jury  would  be  selected  for,  say, 
the  police  court  in  San  Marino,  which  we  know 
is  a  community  almost  composed  of  blue  bookers, 
that  that  would  be  perfectly  proper. 

The  Court:  I  do  not  know  how  or  why  I  got 
into  the  blue  book.  It  said  in  the  beginning  that 
it  came  from  old  families.  I  am  not  an  old  family; 
I  was  a  country  boy  who  landed  here  some  time 
ago. 

Mr.  Keimy:  There  is  nothing  wrong  with  being 
a  blue  booker,  and  in  a  community  of  blue  bookers, 
such  as  San  Marino,  it  would  be  perfectly  proper 
to  use  the  blue  book.  [341]  But  where  you  have 
a  community  where  there  are  a  few  people  who 
are  not  in  the  blue  book,  then  you  shouldn't.  That 
is  the  point. 

The  Court:  I  do  not  know  what  the  ]>eople  do 
who  are  iii  the  blue  book.  It  says  it  is  a  society 
register  of  old  families  and  eligible  newcomers. 

Mr.  Margolis:     Shall  I  proceed,  your  Honor  f 
,  The  Court:     Proceed. 
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Direct  Examination 
(Continued) 
By  Mr.  Margolis: 

Q.     Dr.  Robinson 

A.     May  I  clear  up  one  thing? 

Q.     Yes,  surely. 

A.  I  would  like  to  clear  up  one  misapprehen- 
sion which  I  apparently  got  across  yesterday,  and 
that  is  in  the  matter  of  bias. 

Statiticians  use  the  word  in  a  technical  sense, 
in  this  way:  If  a  person  picks  a  sample  and  it  is 
not  like  the  population,  that  person  is  biased.  There 
are  no  ethical  connotations  to  it.  I  admit  to  be 
extremely  biased  in  picking  samples  by  eye,  say, 
from  lists.  Everyone  is.  It  is  merely  the  fact  that 
people  unconsciously  pick  certain  things. 

Q.  You  mean  when  you  picked  people  to  wash 
those  60,000  slips? 

A.  Or  any  other  way.  So  I  am  driven,  as  every 
other  [342]  practicing  statistician  has  been  driven, 
to  the  use  of  really  a  random  method  of  picking, 
that  is  all.  Everyone  is  biased.  Einstein  himself, 
in  an  article  in  Science,  has  admitted  to  extreme 
bias.  When  he  reads  a  scale  he  gets  almost  ex- 
clusively the  numbers  0,  4  and  7  for  the  last  digits. 
He  never  gets  3's  or  he  never  gets  8's,  and  yet  he 
is  a  perfectly  good  scientist.  Perhaps  that  will  at 
least  clear  up  my  statement. 

Incidentally,  I  have  brought  you  some  random 
numbers,  if  you  would  like  to  see  it. 
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Q.     Yon  have  a  random  number  table  here? 

A.     Yes. 

Mr.  Margolis:  I  think  it  would  be  interesting 
to  have  one  in  evidence,  your  Honor. 

The  Court:     Yes. 

Mr.  Margolis:  To  illustrate  the  witness'  tes- 
timony. 

The  Court:     Yes. 

Q.  (By  Mr.  Margolis) :  I  have  here  a  docu- 
meiit  marked  "Random  Numbers  (III)."  Will 
you  explain  what  this  is,  Doctor? 

A.  There  are  several  pages  of  such  numbers. 
This  is  the  first  one. 

Q.  That  is  the  random  number  system  you  re- 
ferred to  in  your  testimony  yesterday? 

A.  That  is  a  selection  from  one  of  the  well- 
known  tables  of  random  numbers.  [343] 

Mr.  Margolis:  I  will  offer  it  in  evidence  as 
defendants'  exhibit  next  in  order. 

The  Clerk:     V. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Defendants'  Exhibit  V.) 

Q.  (By  Mr.  Margolis)  :  Now,  Dr.  Robinson, 
this  morning  Mr.  Janney  testified,  I  believe,  sub- 
stantially as  follows:  that  in  selecting  the  group 
out  of  which  the  panel,  the  jury  panel,  was  finally 
selected,  he  obtained  all  of  the  precinct  lists  in 
TjOS  Ans^eles  County,  then  took  each  fifth  precinct 
sheet  during  one  year,  and  each  ninth  name  on 
each  of  those  precinct  lists,  and  from  that  made 
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up  a  list  of  persons  to  be  contacted  for  prospective 
jury  service,  and  that  in  other  years  he  might  pick 
the  fourth  precinct  list  and  the  eighth  name,  or 
the  sixth  name.  What  do  you  think  of  that  method 
as  a  method  of  obtaining  a  cross-section  of  jurors? 

A.  It  seems  to  me  that  there  are  two  questions 
involved  in  that.  One  of  them,  as  a  statistician, 
I  have  nothing  to  do  with,  and  that  is  determining, 
let's  say,  the  total  group  from  which  you  are  to 
pick  prospective  jurors.  I  suppose  that  would  be 
the  group  of  persons  who  are  eligible  for  jury 
service. 

The  Court:  I  think  that  would  come  under  the 
heading  of  what  is  a  cross-section  of  the  community. 

Mr.  Margolis:  I  think  the  Doctor  is  referring 
to  something  else.  [334] 

Q.  You  are  referring  to  whether  it  should  be 
Los  Angeles  County  or  should  be  a  broader  area? 

A.  No,  I  am  referring  to  whether  you  should 
include  in  your  group  people  who  cannot  become 
jurors  if  they  are  picked.  That  is,  whether  you 
want  your  sample,  let's  say,  to  match  the  total 
population,  including  infants,  as  to  percentages  or 
whether  you  want  it  to  match  some  specified  su])- 
population,  say,  the  population  21  years  of  age 
or  over,  or  with  some  other  properties  in  addition. 

But  it  is  a  well-knovm  fact  that  among  available 
lists  for  taking  samples  from  population,  the  list 
of  registered  voters  is  more  representative  of,  let's 
say,  the  total  working  population  or  the  total  labor 
force  than  is  any  other  available  list,  such  a  city 
directory  or  telephone  book. 
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Q.  Would  you  say  that  such  a  list,  of  the  voters' 
register  list,  is  unrepresentative  of  other  groups 
in  the  community,  such  as  professionals,  business- 
men, and  so  forth? 

A.  No,  it  is  most  representative  of  the  work- 
ing population  as  a  whole.  It  matches  it  quite 
closely,  much  better  than  did  the  telephone  book. 

Q.  When  you  say  the  working  population  as 
a  whole,  what  do  you  mean? 

A.     I  mean  the  labor  force. 

The  Court:  What  about  a  city  directory?  That 
includes  [345]  everybody,  whether  they  want  to 
vote  or  don't  want  to  vote.  Wouldn't  that  be  apt 
to  be  more  accurate? 

The  Witness:  You  might  ask  the  fishermen  if 
they  are  in  the  city  directory.  I  don't  think  it 
includes  everybody.   In  fact,  I  know  that  it  doesn't. 

The  Court:  It  is  pretty  hard  to  keep  your  name 
out  of  it.  I  Ivnow  I  kept  my  name  out  of  it  with 
a  great  deal  of  difficulty. 

Q.  (By  Mr.  MariJ^olis) :  There  are  large  sec- 
tions of  the  community  not  even  contacted  with  re- 
gard to  names,  isn't  that  so? 

A.  It  is  upper  biased  economically,  as  the  Lit- 
erary Digest  found  out  in  1928. 

Mr.  MargoHs:  For  example,  3^our  Honor,  I 
doubt  whether  you  will  find  many  of  any  names 
from  the  eastside  in  the  city  directory,  outside  of 
businessmen  out  there. 

Mr.  Calverley:  T  suggest  that  the  voting  lists 
are  not  accurate,  for  the  reason  that  I  think  about 
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40  per  cent  of  the  people  in  this   county  do  not 

register  at  all. 

The  Witness:  Forty  per  cent  of  the  people  who 
are  eligible,  it  is  true,  but  it  is  more  accurate  than 
any  other  source. 

Q.  (By  Mr.  Margolis) :  In  other  words,  you 
don 't  say  that  it  is  a  perfect  source  ? 

A.     It  is  not,  but  it  is  the  best  that  is  available. 

Q.  I  see.  So  that  if  some  source  has  to  be  gone 
to,  you  would  think  that  the  precinct  registration 
lists  would  be  the  best  source  available,  is  that 
right  ? 

A.  It  is  very  well  established  that  tJiey  are  the 
best  source  available. 

Q.  How  about  the  method  used  with  regard  to 
selecting  the  precinct  names,  or  precinct  lists  and 
the  names  on  each  precinct  list  ? 

A.  I  cannot  possibly  improve  upon  it.  It  is 
water-tight,  provided  that  in  the  method  of  selec- 
tion it  is  rotated  so  as  to  cover  the  entire  eligible 
group  over  a  period  of  years,  as  I  understand  it  is. 

Q.  I  see.  So  that  if  they  took  the  fifth  pre- 
cinct and  the  ninth  name  each  year  over  a  period 
of  years,  you  wouldn't  consider  that  fair? 

A.     No. 

Q.  But  if  that  precinct  list  number  and  the 
number  of  the  name  on  the  precinct  list  was  varied 
from  year  to  year,  you  would  consider  that  the 
best  possible  method? 

A.  Yes.  That  is  known  as  a  method — let  me 
say  in  brief — that  is  recommended  as  possibly  the 
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finest   method    of    stratified    sampling    that    exists 

where  you  can  do  it. 

Q.  Now,  Dr.  Robinson,  you  have  been  retained, 
have  you  not,  by  the  defendants  in  this  case  in 
connection  with  a  study  of  the  composition  of  the 
grand  jurors,  trial  jurors  [347]  and  prospective 
grand  and  trial  jurors  used  in  the  Federal  Courts, 
is  that  right '?  A.     That  is  right. 

Q.  And  in  connection  with  that  retainer,  have 
you  supervised,  acted  as  a  consultant  with  respect 
to  such  study?  A.     I  have. 

Mr.  Margolis:  I  think  perhaps  we  should  have 
this  document  marked  for  identification  so  it  will 
be  easier  to  conduct  the  examination. 

It  has  two  parts,  Mr.  Clerk.  I  would  like  to 
have 

The  Court:     W-1  and  W-2. 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  W-1  and  W-2  for  iden- 
tification. ) 

The  Court:     Have  you  seen  them? 
Mr.  Calverley:     No.    Those  are  the  county  reg- 
istrar of  voters'  records,  I  believe. 
Mr.  Margolis:     No,  they  are  not. 

(Exhibiting  documents  to  counsel.) 

Q.  (By  Mr.  Margolis) :  I  show  you  a  type- 
written document  headed  "Summary  of  Occux)a- 
tions  of  February  1946  Grand  Jurors,  According 
to  Classifications  Utilized  in  1940  Census."   On  the 
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left-hand  side  of  the  sheet  below  the  heading  ap- 
pears the  following,  "A,  Professional  and  Semi- 
Prof  essional  Workers,"  and  below  that,  "1,  Ac- 
tors, 2,  Architects,  3,  Artists  and  Art  Teachers," 
followed  by  additional  classifications  of  occupa- 
tions. 

Then  on  the  second  page  there  is,  "B,  Farmers 
and  Farm  Managers,  C,  Proprietors,  Managers, 
and  Officials,"  with  snb-headings  thereto. 

Now,  will  you  tell  us.  Doctor,  where  that  listing 
of  general  classifications  and  specific  classifications 
was  obtained,  and  what  it  is? 

A.  That  is  the  1940  census  modification  of  the 
Edwards  Social  Economic  Grouping  of  Gainful 
Workers  in  the  United  States,  It  is  the  official 
occupational  classification  of  the  United  States 
Census  Bureau. 

The  Court:     Used  in  1940'? 

The  Witness:  As  used  in  1940.  It  is  modified 
every  decade  when  a  census  is  taken. 

The  Court:  Was  that  the  same  one  that  is 
used  by  the  authors  of  this  book*? 

The  Witness:     That  is  not. 

The  Court:  "Dictionary  of  Occupational  Tables, 
Department  of  Labor,  United  States  of  America, 
1939"? 

The  Witness:  It  is  not.  And  I  think  you  wi^l 
find  on  the  preface  a  page  in  that  book  a  stat':^meTit 
that  the  classification  is  to  be  used  solely  for  the 
United  States  Employment  Office. 
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The  Court:     Solely?  [349] 

The  Witness:  Solely,  if  my  recollection  is 
correct. 

The  Court:  It  says:  "These  job  definitions  have 
been  prepared  by  the  United  States  Employment 
Service  for  the  use  of  public  employment  offices 
and  related  vocational  services,  and  for  that  use 
alone." 

Would  you  say  by  virtue  of  that  that  this  is  not 
dependable  for  anybody  else? 

The  Witness:  No.  That  serves  a  different  pur- 
pose from  the  Edwards  one,  that  is  all.  The  purpose 
of  that  classification  has  to  do  with  people  who  want 
jobs,  in  placing  people  in  jobs.  The  purpose  of  the 
Edwards  classification  is  to  show  the  position  in  the 
social  economic  scale. 

The  Court:  Would  you  say  that  this  Dictionary 
of  Occupational  Titles  and  Definitions  is  inaccu- 
rate ? 

The  Witness:  No.  I  have  two  copies  of  it  my- 
self. 

The  Court:  You  have?  You  are  not  connected 
with  the  United  States  Employment  Service? 

The  Witness:     No. 

The  Court:     So  you  do  depend  upon  it  for  use? 

The  Witness :     Quite. 

The  Court:     I  see.    All  right.    Go  ahead. 

Q.  (By  Mr.  Margolis) :  However,  it  is  a  differ- 
ent type  of  classification  than  the  one  used  by  the 
census  people,  is  that  right? 

A.     That  is  right.  [350] 
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Q.     Because  of  the  different  purposes  of  the  two  f 

A.     Yes. 

Q.  Now,  on  each  of  these  sheets  you  find  four 
colunms,  the  fii'st  column  ''Employed  as,"  the  sec- 
ond column  "Housewives  whose  husbands  are  em- 
ployed as,"  the  third  column  "Retired  whose  former 
employment  was,"  and  the  fourth  column  "Total." 

Would  you  explain  that? 

A.  Yes.  The  figures  here  are  from  the  ques- 
tiomiaires  sent  to  prospective  jurors. 

Q.     And  from  other  sources  as  well? 

A.     And  from  other  sources  as  well. 

The  Court:     What  questionnaires? 

The  Witness:  The  questionnaires  which  have 
been  offered  in  evidence  here. 

The  Court:  By  the  clerk  of  the  United  States 
Court  ? 

The  Witness:     Yes. 

Mr.  Calverley:  If  the  Court  please,  I  am  going 
to  object  at  this  time  to  any  further  testimony  from 
this  witness  because  there  are  some  of  these  ques- 
tionnaires that  have  not  been  introduced  in  evidence 
and  are  only  marked  for  identification  because  they 
are  not  complete,  and  I  contend,  your  Honor,  that 
there  is  a  lack  of  foundation  for  this  witness'  testi- 
mony from  those  records  because  the  venire  of  the 
petit  jury  in  1946  and  the  grand  jury  in  1946  whicli 
returned  this  indictment  is  incomplete,  and  tiiose 
two  exhibits  that  have  been  offered  here  [351]  arc 
partial  only  and  are  only  marked  for  identification, 
and  the  witness  has  just  testified  that  he  used  that 
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soiuee.    Therefore  I  contend  that  there  is  a  lack 

of  fomidation  for  his  testimony  on  that  l)asis. 

Tlie  Court:  Well,  I  do  not  know  whether  there 
is  fiUificient  foundation  for  his  testimony  or  not.  As 
I  indicated  at  the  commencement  of  this  hearing, 
there  is  no  standard  i3rescribed  for  determination, 
there  is  no  method  of  procedure,  and  the  real  effect 
of  the  Thiel  case  and  the  Ballard  case  is  that  it 
leaves  the  matter  up  in  the  air.  This  witness  is  at 
best  otfering  his  opinion,  and  I  suppose  that  he 
]3roposes  to  make  a  table  from  those  that  have  ac- 
tually served  on  the  grand  jury  and  the  trial  jury 
and  tlien,  as  an  extrapolation  of  figures,  and  one 
thing  and  another,  to  reach  a  conclusion  which  will 
be  his  opinion. 

Mr.  Calverley:  There  is  a  further  objection, 
your  Honor,  that  the  witness  has  not  testified  that 
he  examined  all  of  the  names  in  the  available  box 
which  the  testimony  here  by  two  witnesses  called 
by  the  defendants,  and  whom  they  may  not  impeach, 
have  testified  that  that  was  the  source  of  many  of 
these  names ;  and  he  has  not  made  any  examination 
of  that  reserve  file  at  all,  which  is  the  source  of 
his  opinion. 

The  Court:  I  do  not  think  he  has  testified  that 
he  has  even  examined  the  cards  in  evidence,  as  far 
as  that  is  concerned.  I  think  you  can  lay  a  better 
foundation  with  relation  [352]  to  that. 

Mr.  Margolis:  I  will  withdraw  the  last  question, 
then,  and  get  back  to  this.  I  Avill  get  at  this  in 
another  way. 
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Q.  Dr.  Robinson,  did  you  do  all  of  the  work 
yourself  in  connection  with  this  study,  or  was  the 
work  done  under  your  general  direction  and  super- 
vision as  to  methods  to  be  followed  ? 

A.  It  was  done  under  my  direction  and  super- 
vision as  to  methods. 

Q.  Were  a  number  of  persons  utilized  in  carry- 
ing out  those  directions  and  instructions  ? 

A.     Yes. 

The  Court :     What  did  you  direct  them  to  do  ? 

Mr.  Margolis:  That  is  what  I  want  to  get  to. 
Suppose  you  answer  his  Honor's  question. 

The  Witness:  I  directed  them  to  classify  the 
subjects,  let's  say,  by  occupational  levels. 

The  Court:     What  do  you  mean,  the  subjects? 

The  Witness:  Classify  the  persons  or  question- 
naires by  occupation. 

The  Court :     What  questionnaires  ? 

The  Witness :     The  questionnaires. 

The  Court:  Do  you  have  them?  They  are  all 
marked  as  exhibits  here. 

Mr.  Margolis:  There  are  exhibits  relating  to 
each  of  these  [353]  groups  of  questionnaires. 

The  Court:  Let's  pile  them  up  so  he  can  have 
them  available. 

Q.  (By  Mr.  Margolis)  :  So  that  the  record  will 
be  entirely  clear.  Doctor,  you  yourself  did  not  ob- 
tain information  from  the  questionnaires;  you 
merely  gave  instructions  as  to  that  point,  is  n^t 
right?  A.     That  is  right. 
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The  Court :  He  said  he  got  them  from  the  ques- 
tionnaires. These  are  the  only  questionnaires  that 
are  here.  I  don't  know  what  questionnaires  he  is 
talking  about. 

The  Witness:  I  instructed  other  persons  to  get 
the  information  from  the  questionnaires. 

The  Court:  What  questionnaires?  There  are 
many  groups  of  questionnaires  there,  Doctor. 

The  Witness:     There  are  many  tables  here  also. 

The  Court:     What  is  thaf? 

The  Witness:     There  are  many  tables  here  also. 

The  Court :     Many  tables  ? 

The  Witness:     That  is  right. 

The  Court:  But  we  are  not  to  the  tables  yet. 
We  will  get  to  those  in  a  few  moments.  Now  we 
are  talking  about  the  questionnaires.  There  may  be 
groups  of  them  there.  Which  questionnaires  did 
you  direct  your  people  to  examine? 

Mr.  Margolis:  Perhaps  I  can  help  the  Doctor 
in  his  [354]  recollection  by  placing  the  tables  in 
front  of  him. 

The  Court:  I  think  we  might  have  a  morning- 
recess. 

(Short  recess.) 

Mr.  Margolis :     Shall  we  proceed,  your  Honor  ? 
The  Court:     Usual  stipulation? 
Mr.  Margolis:     Yes,  your  Honor. 
Mr.  Calverley:     So  stipulated. 
Q.     (By  Mr.  Margolis)  :     Either  from  your  own 
notes,  which  I  see  you  have  there,  or  from  checking 
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these  documents  which  have  been  prepared,  will  you 
tell  us,  Doctor,  what  questionnaires  you  directed  the 
people  to  refer  to  in  connection  with  this  study? 

A.  Well,  here  is  one  in  my  list,  the  grand  jury 
February  1947.  I  instructed  them  to  take  all  the 
questionnaires  for  the  members  of  that  grand  jury 
and  to  tabulate  their  occupations. 

Q.     A^^at  others? 

A.  In  September  1946  grand  jury,  the  Februai  y 
1946  grand  jurors. 

Q.  I  think,  Doctor,  for  the  sake  of  the  record, 
if  I  may  make  a  suggestion — I  think  your  notes  and 
these  exhibits  are  the  same,  but  these  are  in  chrono- 
logical order — would  you  please  refer  to  them  ? 

A.  February  1946  grand  jurors.  The  persons  on 
the  grand  jury  panel  February  1946.  [355] 

The  Court:     Questionnaires  for  those? 

The  Witness:  That  is  right.  September  1946 
grand  jury. 

The  Sej^tember  1946  grand  jury  panel. 

The  September  1946  petit  jury. 

All  1946  jurors  for  whom  information  is  available. 

Persons  on  the  grand  jury  Februar}^  1947. 

Grand  jurors  February  1947  excused. 

Persons  on  the  petit  jury  1947. 

Mr.  Margolis:     February? 

The  Witness:     February  3rd. 

Questionnaires  for  petit  jurors  smnmoned  to  ap- 
pear February  17,  1947. 

Petit  jurors  1947  excused. 

Persons  on  the  jury  not  drawn  1947. 
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And  the  overall  summary  of  the  jury  1947. 

The  Court:  That  would  be  all  the  persons  in 
what  we  have  referred  to  as  the  master  box,  would 
it  not,  Mr.  Margolis? 

Mr.  Margolis:  That  is  correct.  It  would  be  the 
total  of  all  these  other  exhibits. 

Q.  All  right,  now.  Were  you  informed,  Dr.  Rob- 
inson, that  some  of  these  questionnaires  did  not  ob- 
tain information  concerning  occupations  and  on 
others  the  information  was  not  clear? 

A.     That  is  correct. 

Q.  What  instructions  did  you  give  with  regard 
to  obtaining  [356]  information  concerning  occupa- 
i\on  of  jurors  or  prospective  jurors  where  either  the 
occupation  was  not  given  on  the  questionnaire  or 
where  it  Avas  not  clearly  stated  on  the  questionnaire? 

A.  Substantially,  those  instructions  given  to 
enumerators  in  the  1940  census.  In  particular,  that 
where  the  occupation  was  not  given  or  was  not  clear, 
other  sources  should  be  used  to  get  the  occupation, 
and  those  sources — and  this  is  not  the  census  enu- 
merators' instructions — those  were  to  be  the  city 
director,  which  in  social  research  is  established  as 
a  reliable  source,  next  the  register  of  voters,  and 
finally,  if  necessary,  if  either  of  those  gave  the 
occupation,  a  personal  phone  call  to  the  person. 

Q.  Is  that  considered  a  reliable  method  of  ob- 
taining information  from  a  scientific  standpoint,  the 
latter?  A.     Yes. 

Q.  Then  when  information  was  obtained  as  to 
those   occupations,   did   you   give   any   instructions 
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with  regard  to  correlation  of  the  information  re- 
ceived with  the  classifications  used  in  the  census 
and,  if  so,  what  instructions  1 

A.  I  gave  the  detailed  classification  list  which 
is  provided  for  the  1940  census. 

Q.  That  was  obtained  out  of  the  1940  census,  is 
that  right?  A.     That  is  correct.   [357] 

Mr.  Margolis:  If  your  Honor  is  interested  in 
examining  this,  or  counsel  is  interested  in  examin- 
ing this — I  don't  want  to  offer  this  in  evidence  be- 
cause it  is  the  only  copy  I  have. 

The  Court :     Let  counsel  look  at  it. 

Mr.  Margolis:  I  am  showing  coimsel  a  copy  of 
"Population,  Third  Series,  Labor  Force,  Occupa- 
tion, Industry,  Em^jloyment  and  Income,  Califor- 
nia." 

If  your  Honor  would  be  interested  in  seeing  this, 
the  occupation  tables  are  shown  here. 

(The  document  referred  to  was  passed  to  the 
Court.) 

Mr.  Margolis :  I  just  happened  to  turn  to  one  at 
random,  your  Honor. 

The  Court:  This  is  just  one  occupation  table, 
class  of  worker  and  age  of  employee,  persons  ex- 
cept on  public  emergency  works,  by  industry  and 
section  for  cities  of  250,000  or  more.  This  is  a  very 
small  classification,  is  it  not? 

The  Witness :     A  very  detailed  classification ;  yes. 

The  Court:  How  many  different  kinds  of  work- 
ers do  they  have  classified  ? 

The  Witness:     I  don't  know. 
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The  Court:  Do  they  classify  them  by  jobs  or 
just  by  industry? 

The  Witness:  They  classify  them  by  jobs  and 
type  of  jobs,  and  there  may  be  industrial  classifi- 
cations as  well.  [358]  But  that  is  not  the  basis. 

The  Court:  This  table  that  he  turned  to  is  Los 
Angeles,  total,  and  so  forth,  manufacturing.  Now, 
there  is  bakery  products,  beverage  industry',  petro- 
leum 23roducts,  and  so  forth.  These  are  only  by  in- 
dustries and  not  hy  jobs. 

The  Witness:  I  think  you  will  find  further 
classification  later  on.  I  can  show  it  to  you,  if  you 
would  like  to  see  it,  by  jobs.  That  is  the  basis  of 
the  census  classifications  first  and  fundamentally, 
by  job  and,  secondly,  a  break-down  by  industries. 

Air.  Margolis:  I  think  if  you  will  look  at  the 
heading  there,  you  will  find  that  the  main  heading 
Tuider  manufacturing  is  operatives,  or  operatives 
and  kindred  workers.  In  other  words,  within  the 
type  of  work  there  are  also  break-downs  as  to  in- 
dustry. 

The  Court:  This  says  agriculture,  forestry  and 
fisheries.  Agriculture,  forestry  except  logging,  and 
fisheries.  Then  it  says  mining,  gold  mining,  ci'ude 
petroleum,  and  so  forth.  Then  it  says  manufactur- 
in,  transport,  wholesale  and  retail  trade,  finance. 
This  is  by  tyi^e  of  business,  I  think.  It  eeitainly 
isn't  by  type  of  job. 

Mr.  Margolis:  May  I  have  that  for  a  moment, 
your  Honor?   I  would  like  to  point  something  out. 

(The   document   referred   to   was  passed   to 
counsel.) 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2237 

(Testimony  of  William  S.  Robinson.) 

Mr.  Margolis:  This  is  not  the  table  we  used, 
your  Honor.  [359]  Excuse  me.  I  really  did  turn  to 
a  page  at  random. 

Here  is  the  table  that  was  used. 

Your  Honor  will  notice  the  main  break-downs 
and  the  subdivisions  under  those  break-downs. 

The  Court:  Professional  and  semi-professional 
workers,  farmers  and  farm  managers,  proprietors, 
managers  and  officials,  except  farm,  clerical,  sales 
and  kindred  workers,  and  so  forth.  There  seem  to 
be  93  types  of  occupations. 

Mr.  Margolis:     I  haven't  counted  them. 

The  Court:  They  are  tabled  here.  That  "93" 
may  be  line  93. 

Mr.  Margolis:  There  are  two  pages.  It  is  con- 
tinued on  the  opposite  page,  not  turning  the  page 
but  the  opposite  page. 

The  Court:     No,  this  is  different. 

Mr.  Margolis:  Then  on  that  one  you  turn  the 
page. 

The  Court:     I  see. 

Mr.  Margolis:  I  am  sure  it  is  more  than  93, 
your  Honor. 

The  Court :  Yes.  That  is  the  line  number,  I  sec. 
There  are  about  181  occupations  listed. 

Proceed. 

Q.  (By  Mr.  Margolis) :  I  want  to  go  back  to 
the  question  as  to  your  instructions  with  regard  to 
correlation  of  the  information  received  concerning 
occupation  with  this  occupational  table  or  index  or 
method  of  classification  used  by  the  Census  Bureau. 
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A.  By  "correlation,"  do  you  mean  my  instruc- 
tions as  to  which  class  to  put  the  different  per- 
sons in? 

Q.     That  is  right. 

A.  My  instructions  were  to  follow  the  detailed 
listings  that  were  given  here  as  to  individual  occu- 
pations, to  classify  them  in  as  detailed  a  fashion 
as  possible,  and  they  were  later  then  grouped  into 
broad  classes. 

Q.  The  same  broad  classes  used  ])y  the  United 
States  Census  Bureau? 

A.  Yes,  and  the  same  detailed  classes  as  used 
by  the  United  States  Census. 

The  Court:  How  many  detailed  classes  does  the 
United  States  Census  use  ? 

Mr.  Margolis:     We  can  count  it,  your  Honor. 

The  Court:     Does  the  Doctor  know? 

The  Witness:     I  think  your  181  is  right. 

The  Court:  I  was  looking  again  at  the  heading, 
and  it  is  just  for  male.  That  doesn't  show  over  in 
the  female.  I  don't  know  whether  they  change  that 
over  here  for  female  or  not. 

Mr.  Margolis:  I  believe  you  will  find  that  they 
are  the  same  except,  for  example,  instead  of  having 
actor,  you  have  actress. 

The  Court:     I  do  not  see  any  female  firemen. 

The  Witness:  Provision  is  made  for  duplicate 
entries  for  [361]  male  and  female,  but  where  no 
females  are  shown  the  class  is  simply  left  out,  unless 
it  is  tabulated  in  two  columns  for  comparison. 
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The  Court:  The  difficulty  here,  counsel,  is  that 
there  api3ear  to  be  different  pages  cut  out. 

Mr.  Margolis:     We  were  using  those  pages. 

The  Court:  Pages  94  to  99  are  cut  out  in  this 
book. 

Mr.  Margolis:     Here  they  are,  87  to  89. 

The  Court:     No,  those  are  not  the  pages. 

Mr.  Margolis :  There  are  numerous  tables  giving 
the  same  thing  for  various  cities. 

The  Court:  This  is  Los  Angeles  that  I  am  look- 
ing at.  I  am  just  confining  my  remarks  now  to  Los 
Angeles  which  begins,  as  to  males,  on  page  90,  and 
as  to  females  on  page  94. 

The  Witness:     Los  Angeles  County  or  City? 

Mr.  Margolis:     Los  Angeles  City. 

The  Court :  It  just  says  Los  Angeles.  I  suppose 
it  is  city,  I  don't  know. 

Mr.  Margolis:  That  is  city,  your  Honor.  We 
used  the  Los  Angeles  County  figures  but  we  had  to 
borrow  that  from  the  Public  Libraiy  and  return  it. 
We  do  not  have  that  here.  But  it  is  available  in 
the  Los  Angeles  Public  Library. 

The  Court:     May  I  see  your  other  pages? 

Mr.  Margolis:  Those  that  were  taken  out  I 
notice  were  used  merely  for  copies  of  the  classifica- 
tions. We  cut  out  [362]  Oakland  because  we  didn't 
need  it. 

The  Court:  Those  are  pages  55,  56,  57  and  58, 
and  it  is  pages  95,  96,  97  and  98  that  are  missing. 

Mr.  Margolis:  I  don't  know  where  they  are,  but 
so  far  as  the  actual  population  figures  are  concerned, 
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we  used  Los  Angeles  County,  for  which  we  do  not 
have  the  book  here.  We  merely  wanted  to  show, 
your  Honor,  the  form,  the  type  of  thing  to  which 
we  are  referring.  The  Los  Angeles  County  book  is 
set  up  in  the  same  way,  is  it  not,  Doctor  *? 

The  Witness :     That  is  right. 

The  Court:  Let's  go  back  to  that  question.  How 
many  occupations,  male  and  female,  does  the  census 
figure  use? 

The  Witness:  I  don't  know.  I  never  counted 
them.  I  would  think  it  would  be,  to  a  statistician 
that  question  wouldn't  occur. 

The  Court :  The  reason  I  am  asking  the  question, 
Doctor,  is  because  you  said  you  instructed  your 
helpers  to  break  them  down  according  to  the  census 
classification  in  detail. 

The  Witness:  Let  me  put  it  this  way:  Detailed 
titles,  let's  say  the  titles  for  specific  occupations, 
were  used  as  a  guide  in  placing  persons  of  given 
occupations  in  broader  categories  by  which  we  have 
them  classified  here.  The  list  of  detailed  occupations 
is,  so  to  speak,  an  enumerated  definition  of  what  is 
a  professional  worker  or  what  is  an  operator,  that 
is  all.  [363] 

The  Court:  Well,  then,  how  many,  would  you 
say,  master  classifications  or  broad  classifications 
or  key  classifications  did  you  have? 

The  Witness:  I  can  find  that  from  one  of  the 
summary  tables. 

'   The  Court:     Is  it  the  same  number  used  here? 
They  use,  I  think,  in  this  book  14. 
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The  Witness:  The  census  uses  1,  which  is  pro- 
fessional  

The  Court:  They  have  here  professional  and 
managerial,  and  they  have  three  classifications  in 
that,  clerical  and  sales,  two  classifications  in  that, 
service,  four,  agriculture,  three,  then  skilled,  semi- 
skilled and  imskilled. 

The  Witness:  We  have  10.  They  are  profes- 
sional, semi-professional,  which  is  a  grouping  of 
two  of  the  census  major  classifications,  farmers  and 
farm  managers,  that  is  two,  three,  proprietors,  man- 
agers and  officials,  excluding  farm,  four,  clerical, 
sales  and  kindred  workers,  five,  craftsmen,  foremen 
and  kindred  workers,  six,  operatives  and  kindred 
workers,  seven,  domestic  workers,  eight,  service 
workers  except  domestic,  nine,  farm  laborers — I  am 
sorry — nine  is  laborers  all  together,  ten,  no  infor- 
mation. 

The  Court:  What  about  non-manufacturing, 
such  as  railroads,  transportation,  communication, 
utilities,  wholesale  and  retail,  personal  service,  other 
non-manufacturing  industries'?  [364] 

The  Witness:  This  is  not  an  industrial  classi- 
fication. This  is  a  function  or  type  of  operation 
performed  classification. 

Q.  (By  Mr.  Margolis) :  Suppose  you  tell  us 
what  each  of  these  groups  include  generally. 

A.  Well,  professional  and  semi-professional 
workers  I  think  is  fairly  plain,  but  let's  get  a  de- 
tailed statement. 
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Here  we  have  actors,  architects,  artists  and  art 
teachers,  authors,  editors  and  reporters,  chemists, 
assayors,  metallurgists,  college  presidents,  profes- 
sors and  instructors,  clergymen 

Q.  Without  going  into  all  of  them,  is  that  typical 
of  the  kind  of  person  included  ? 

A.  That  is  typical.  Lawyers  and  judges  are  in- 
cluded there  also. 

Pharmacists,  physicians  and  surgeons,  social  and 
welfare  workers. 

The  Court :     Yes,  I  see  them. 

The  Witness:  Farmers  and  farm  managers,  I 
think,  is  plain  on  its  face. 

Proprietors,  managers  and  officials  is  just  what 
it  purports  to  be. 

Q.  (By  Mr.  Margolis) :  Perhaps  the  term 
managers  and  officials  is  not  entirel}^  clear.  What 
is  a  proprietor,  one  who  owns  his  own  business? 

A.     That  is  right. 

Q.     Or  who  has  an  interest  in  the  business? 

A.     That  is  right. 

Managers,  I  think,  is  plain  also — well,  a  produc- 
tion manager,  the  manager  of  a  firm  or  of  an  office, 
an  office  manager,  anyone  in  a  managerial  or  in, 
let  us  say,  a  position  of  authority,  controlling  a 
large  number  of  other  employees. 

Q.     All  right.   What  is  meant  by  officials? 

A.  Officials  are  representatives  of,  let  us  say, 
corporations. 

The  Court:  Is  that  the  definition  the  census 
uses? 
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The  Witness :  I  am  giving  it  to  you  more  or  less 
ad  lib,  but  that  is  what  it  means.  Conductors,  post- 
masters, they  are  officials. 

The  Court:  Is  that  what  it  means,  according  to 
your  concept,  or  is  that  the  prescribed  definition  or 
instruction  of  the  Census  Department  when  they  are 
classifying  people? 

The  Witness:  That  is  the  instruction  of  the 
Census  Department,  but  not  in  the  Census  Depart- 
ment's words. 

The  Court:  Do  you  have  the  information  from 
the  Census  Department? 

The  Witness:  The  Census  Department  may  give 
a  general  statement  in  the  introduction  to  the  vol- 
umes. The  Census  Department's  real  definition, 
however,  is  as  I  have  said  before,  an  enumerative 
one.  It  lists  occupations  which  belong  [366]  under 
proprietors,  managers  and  officials,  and  if  you  want 
to  read  the  list,  I  can  do  that  for  you. 

The  Court:     No,  they  are  here  in  this  book. 

The  Witness:  Yes,  that  is  right.  Railroad  con- 
ductors, postmasters 

The  Court:  He  wouldn't  be  a  proprietor;  he 
would  be  an  official  of  some  kind. 

The  Witness:  This  includes  proprietors  and 
officials. 

The  Court:  You  mean  a  conductor  is  an  official 
of  a  railroad? 

The  Witness:  Yes,  he  is  an  officer  representing 
the  railroad. 
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Mr.  Margolis :     In  charge  of  a  train,  your  Honor. 

The  Witness:  That  is  not  my  definition;  it  is 
the  census'. 

The  Court:  Baggageman,  that  is  a  clerical 
service. 

The  Witness :     Yes. 

The  Court:     All  right. 

Q.     (By  Mr.  Margolis):     Will  you  go  on? 

A.  The  next  is  clerical,  sales  and  kindred  work- 
ers, and  there  you  have  baggagemen,  bookkeepers, 
messengers,  mail-carriers.  In  the  main,  by  and 
large,  it  is  clerks,  sales  people,  canvassors  and 
solicitors.  The  definition  again  is  an  enumerative 
one,  but  this  is  a  more  consistent  category. 

Q.  Would  it  be  correct  to  say  that  that  were  a 
classification  of  non-administrative,  non-profes- 
sional, non-executive  [367]  white-collar  workers'? 

A.     That  is  right. 

Then  we  have  craftsmen,  foremen  and  kindred 
workers,  and  that  is,  I  think,  pretty  much  self- 
explanatory. 

Q.     Give  a  few  examples. 

A.  Bakers,  blacksmiths,  boilermakers,  machin- 
ists, locomotive  firemen,  welders,  painters 

Q.     I  think  that  is  enough. 

How  about  operatives  and  kindred  workers'? 

A.  Operatives  are  people  who  run  machines  and 
apprentices,  attendants,  filling  station,  parking  lot 
and  airport,  brakemen  and  switchmen,  chauffeurs, 
truck  drivers,  firemen. 

The  Court:     Motormen? 

The  Witness:     I  think  so. 
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The  Court:     That  is  what  it  says  here. 

The  Witness:  Dressmakers  and  seamstresses, 
welders  and  flame-cutters. 

The  Court :     Sailors  and  deckhands. 

The  Witness:  That  is  right.  Essentially,  they 
are  people  who  operate  machines  or  equipment  of 
some  sort. 

The  Court:     Where  is  a  fisherman  found  here? 

Mr.  Margolis :     Before  we  go  on  to  that— 

The  Court:     Well,  all  right. 

The  Witness:  At  the  moment  I  haven't  the 
slightest  idea,  but  I  think  we  can  find  out  [368] 

Mr.  Margolis:  I  think  I  told  your  Honor  during 
the  argument  on  the  motion  to  dismiss  that  the 
fishermen  were  a  hybrid  creature.  You  would 
probably  have  to  look  several  places  for  him. 

The  Witness:  As  I  say,  this  is  a  census  classi- 
fication and  had  you  ever  read  discussions  of  classi- 
ficatory  problems  in  the  census  you  would  have 
discovered  that  their  main  purpose  is  not  so  much 
a  functional  classification,  that  is,  by  very  small 
classes,  as  the  necessity  of  getting  unambiguous 
definitions  of  occupations.  The  large  and  broader 
classes  follow  a  social  economic  scale,  the  minor 
ones  don't,  and  there  is  a  good  deal  of  arbitrari- 
ness about  it  which  is  necessary  for  the  sake  of 
clarity.     I  will  now  look  for  fishermen. 

Fishermen    and    oystermen    are    laborers    except 
farm  and  mine. 

The   Court:    Of  which   there   are   1923   in  Los 
Angeles. 
The  Witness:    Yes. 
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Mr.  Calverley:  In  that  connection,  if  I  may 
interrupt  a  moment,  it  is  the  contention  of  the 
government  here,  by  this  indictment  returned  by 
the  grand  jury  under  oath,  under  paragraph  11, 
that  the  first,  defendants  here  are  not  employees, 
workers  or  laborers  who  receive  a  salary  or  wage 
for  their  work  or  labor,  but  are  independent  busi- 
nessmen engaged  in  business  on  tlieir  own  account 
and  who  operate  fishing  boats  on  their  own  account 
and  for  their  own  profit. 

Mr.  Margolis:  I  assume  we  are  not  bound  in 
advance  by  a  finding  that  that  is  so., 

Mr.  Calverley:  There  has  been  no  proof  here 
that  they  are  anything  other  than  what  has  been 
charged,  and  the  petition  is  unverified  in  this 
motion  here. 

The  Court:  The  only  purpose  of  this  inquiry  is 
to  determine  whether  or  not  it  is  a  cross-section. 
I  see  here  that  they  have  real  estate  agents  and 
brokers,  and  classified  under  salary  received.  Now, 
I  suppose  that  took  everybody  whether  they  owned 
their  own  real  estate  office  or  whether  they  did  not, 
I  don't  know. 

Mr.  Margolis:  There  are  two  types.  One  group 
would  fall  under  proprietors,  and  the  other  under 
those  cmj)loyed  as  real  estate  brokers  and  agents. 
You  will  find  real  estate  under  two  headings,  your 
Honor.  If  your  Honor  will  look  under  the  pro- 
prietors, managers  and  officials,  you  will  find 
finance,  insurance  and  real  estate  as  a  heading; 
and  if  your  Honor  will  look  under  clerical,  sales 
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and  kindred  workers,   your   Honor   will   find   real 

estate  agents  and  brokers. 

The  Court:  They  have  finance,  insurance  and 
real  estate,  3194  in  Los  Angeles  County.  They 
must  have  missed  some  when  they  took  that  census 
if  they  were  counting  all  the  real  estate  men  in 
1939. 

Mr.  Margolis:  Those  are  the  proprietors,  your 
Honor. 

The  "Court:  Yes,  and  there  are  4,000  real  estate 
agents.     [370]     All  right.     Go  ahead. 

Q.  (By  Mr.  Margolis) :  I  think.  Doctor,  you 
were  starting  to  tell  us  about  operatives. 

A.     Yes. 

Q.  You  told  us  partly.  Let  me  ask  you  this 
question  about  operatives :  Are  the  industrial  work- 
ers, the  workers  in  the  mass  industries,  like  steel, 
rubber,  auto,  and  so  forth,  included  within  oper- 
atives ? 

A.     Yes,  and  they  are  very  heavily  represented. 

The  Court:  Counsel,  instead  of  just  having  the 
witness  testify  from  all  that,  in  so  far  as  he  took 
the  census  records,  why  don't  we  get  some  of  these 
books  some  place  or  photostat  these  pages,  showing 
the  occupation,  area  occupation  for  Los  Angeles. 
There  are  two  pages  for  male  and,  I  think,  two 
pages  for  female.  All  the  classifications  will  be 
in  the  record  then. 

That  is  what  you  used,  isn't  it? 

The  Witness:     Yes. 
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Mr.  Margolis:  We  will  be  glad  to  have  photo- 
static copies  made. 

The  Court:  There  are  pages  missing  here.  I 
don't  know  what  they  show. 

Mr.  Margolis:  We  can  get  photostatic  copies 
made  of  the  Los  Angeles  County  book,  which  are 
the  figures  we  actually  used.     [371] 

The  Court:  If  those  are  the  ones  you  actually 
used,  I  think  both  male  and  female  should  be  made 
up,  however. 

Mr.  Margolis:  The  classifications  are  the  same 
in  Los  Angeles  City;  the  figures  as  to  number 
and  population  are  different. 

The  Court :  Let 's  get  the  pages  photostated  and 
put  them  in  here,  and  that  will  give  them  an  exhibit 
number,  and  they  will  belong  to  you,  then. 

Mr.  Margolis:  Very  well.  We  will  get  that.  We 
will  have  to  borrow  that  from  the  Los  Angeles 
Library.  It  is  apparently  not  available  anywhere 
else,  so  far  as  we  have  been  able  to  find  out. 

The  Court:  I  was  looking  for  it,  too,  and  wasn't 
able  to  find  it  any  place. 

Q.  (By  Mr.  Margolis)  :  Among  the  jurors  or 
prospective  jurors,  there  were  some  who  were 
found  to  be  housewives  or  retired,  is  that  not  true? 

A.     That  is  right. 

Q.  What  instructions  did  you  give  with  regard 
to  them? 

A.  First,  that  housewives  as  a  class  and  retired 
as  a  class,  were  to  be  tabulated  and  treated  sepa- 
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rately,  to  begin  with,  so  that  we  should  have  records 
for  those  questionnaires  representing  employed 
people  for  those  questionnaires  representing  house- 
wives separately,  and  for  those  representing  retired 
persons  separately.     [372] 

The  reason  for  doing  that  was — I  will  put  it  more 
easily  in  another  way — the  general  purpose  of  this 
classification  is  to  put  into  different  classes  people 
with  different,  let  us  say,  economic  and  social  atti- 
tudes  and  backgrounds.  It  is  a  well-known  fact  in 
sociology,  if  you  like,  that  one's  class  in  the  Edwards 
Classitication  is  indicative  of  one's  social  attitudes. 

The  Court:  What  is  this  Edwards  Classifica- 
tion? 

The  Witness :  The  occupational  classification  we 
used. 

The  Court:     ITsed  by  the  cmsus? 

The  Witness:  That  is  right.  It  was  originally 
invented  by  a  member  of  the  Census  Bureau  called 
Edwards,  often  referred  to  as  the  Edwards  Classi- 
fication. 

Now,  when  you  come  to  people  who  have  no  oc- 
cupation or,  let's  say,  can't  be  placed  in  this  list, 
such  as  housewives,  some  questions  might  arise  so 
we  wanted  to  treat  them  separately. 

What  I  instructed  should  be  done,  if  we  wanted 
to  combine  housewives  with  employed,  was  to  class- 
ify a  housewife  as  of  the  occupation  of  her  husband. 
Now,  there  is  a  reason  for  that.  It  could  be  very 
easily  established  that  there  is  a  high  correlation 
between  the  social  and  economic  attitudes  of  bus- 
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bands  and  wives.  You  find,  for  example,  the  very 
large  percentage  of  families  in  which  husbands  and 
wives  vote  the  same  ticket,  Republican  and  Demo- 
crat alike,  and  relatively  many  fev/er  households 
in  which  husbands  and  wives  vote  opposite. 
There  is  a  general  tendency  for  their  attitudes  to 
be  the  same. 

Therefore  the  best  we  could  do — and  it  is  a  per- 
fectly good  method,  as  research  goes — if  we  wanted 
to  have  the  housewives  in,  was  to  classify  her  ac- 
cording to  the  occupations  of  their  husbands  as  giv- 
ing the  best  indication  of  their  position  in  this  scale 
of  social  economic  status  or  attitudes. 

The  same  thing  effectively  w^as  done  for  the  re- 
tired persons. 

The  Court:  Do  you  make  any  effort  to  ascer- 
tain whether  or  not  they  had  worked  in  some  occu- 
pation before  they  got  married? 

The  Witness:     No. 

The  Court:  Well,  under  the  Edwards  scale  or 
table,  or  in  sociology,  do  you  take  that  into  consid- 
eration in  determining  what  a  person's  viewpoint 
might  be  if  there  is  such  a  thing  as  an  economic 
class? 

The  Witness:  For  individual  people  that  would 
not  be  particularly  representative  of  their  attitudes, 
of  a  woman's  attitude. 

The  Court:  In  other  words,  if  a  woman  had 
been  a  school  teacher  for  25  years  and  got  married, 
and  was  married  for  two  years,  you  don't  think 
that  would  affect  her  attitude? 
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The  Witness :  Yes,  but  there  are  not  many  school 
teachers  who  have  been  school  teachers  for  25  years 
who  thereupon  marry. 

The  Court:     How  do  you  know*? 

The  Witness:  I  can  establish  that  fact,  if  you 
would  like  me  to,  from  the  census. 

The  Court:  The  census  figures  reflect  that,  do 
they? 

The  Witness:  No,  the  Bureau  of  Census  vital 
statistics  will,  giving  age  of  marriage. 

The  Court:  Well,  suppose  that  a  girl  was  a 
waitress  and  got  married,  do  you  think  that  that 
would  affect  her  attitude'? 

The  Witness:     Well,  I  think  it  probably  would. 

The  Court:  Let  us  take  a  specific  illustration. 
In  San  Pedro  they  had  a  strike  some  years  ago 
when  I  was  on  the  Superior  Court,  or  we  discovered 
there  that  the  waitresses  belonged  to  the  A.  F.  of  L., 
and  most  of  them  were  married  to  longshoremen 
who  belonged  to  the  C.  I.  O. 

The  Witness:  But  they  both  belonged  to  labor 
unions,  didn't  they,  and  they  weren't  Republicans, 
very  likely. 

The  Court:  I  haven't  any  idea  except  that  there 
was  such  a  state  of  violence  there  that  they  had  to 
close  up  the  whole  San  Pedro  area.  Now,  would 
they  be  apt  to  take  on  their  husband's  point  of  view 
or  their  own,  I  mean  that  class  of  women? 

The  Witness:  As  far  as  the  broad  classification 
and  the   social  attitudes   go  here,   you  are   [375] 
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talking  about  attitudes  in  a  very  specific  situation, 
and  I  am  talking  about  tlie  attitudes  as  distin- 
guished, let's  say,  between  laborers  and  professional 
men.  I  think  that  a  woman  who  marries  a  pro- 
fessional man  will  have  the  same  social  attitudes 
that  professional  men  in  general  have  and  not  the 
social  attitudes  that  the  wife  of  a  fisherman  would 
have  or  the  wife  of  a  man  who  operates  a  machine 
in  a  factory. 

The  Court:  And  that  a  woman  who  is  married 
to  a  man  who  works  by  the  day  would  have  the  same 
economic  attitude  and  social  attitude  as  her  hus- 
band who  works  by  the  day,  is  that  correct  ? 

The  Witness :     By  and  large,  yes.     I  can  estab- 
lish that. 
:    The  Court :     You  can  establish  that  % 

The  Witness:     Yes. 

The  Court:  Well,  I  think  the  Supreme  Court 
held  otherwise  in  the  Thiel  case. 

In  any  event,  we  will  adjourn  until  2:00  o'clock. 
(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  takeji  until  2:00  o'clock  p.  m.  of  the  same 
date.) 

Los   Angeles,    California,    February   20,    1947, 

2:00  o'clock  P.M. 

The  Court:     Ex  parte  matters? 
The  Clerk :     I  believe  not,  your  Honor. 
The  Court:     United  States  v  Local  36.     Usual 
stipulation? 

Mr.  Margolis:     Usual  stipulation. 
Mr.  Calverley :     Yes,  your  Honor. 
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The  Court:     Mr.  Robinson  was  on  the  stand. 

While  he  is  resuming-  the  stand,  I  will  state  that 
my  remarks  that  the  Supreme  Court  had  made  a 
certain  holding,  I  think  it  would  be  more  correct 
to  say  that  it  seems  to  me  that  it  made  that  holding, 
or  I  would  like  to  have  counsel  argue  the  point  at 
the  appropriate  time. 

On  the  matter  of  the  number  of  precincts,  those 
are  mattef^  of  which  the  Court  can  take  judicial 
notice.  I  thought  for  the  sake  of  accuracy  that  I 
should  have  those  figures.  The  total  number  of 
precincts  in  Los  Angeles  County  is  5,894.  The  total 
registration  on  December  27th  was  1,277,418,  after 
dropping  those  who  had  not  voted  at  the  primary  or 
the  general  election,  the  previous  figure  having  been 
1,861,145,  or  a  total  of  583,627  which  were  dropped 
for  non-voting. 

The  coming  April  1st  population  estimate,  made 
by  the  Regional  Plamiing  Committee  of  the  [377] 
County,  is  3,747,962.  They  say  that  is  based  on  the 
population  census  figures  as  they  are  taken  from 
time  to  time,  plus  building  permits  which  are  taken 
out  throughout  the  w^hole  county  for  residential 
purposes.  Those  figures  are  in  the  record  for 
whatever  purpose  you  wish. 

I  do  not  know  what  percentage  of  the  population 
in  this  county  ordinarily  is  under  21,  that  is  to  say, 
would  be  disqualified  from  voting.  Perhaps  Dr. 
Robinson  has  those  figures. 
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the  witness  on  the  stand  at  the  time  of  recess,  re- 
sumed the  stand  and  testified  further  as  follows: 

The  Witness:     No,  I  don't  have  them. 

Mr.  Margolis:  I  think  those  figures  can  be  ob- 
tained at  least  from  the  1940  census  figures,  be- 
cause we  do  have  it. 

The  Court:  I  suppose  the  pattern  would  be  the 
same;  it  would  be  a  mere  extrapolation  of  that 
known  factor  in  the  1940  census,  a  certain  percent- 
age of  that,  which  should  give  the  approximate 
eligible  population  for  this  county. 

Mr.  Margolis:  I  should  think  so.  Of  course, 
there  will  be  such  other  questions  such  as  citizen- 
ship, and  so  forth. 

The  Court:  Those  are  questions  of  disqualifi- 
cation, but  I  mean  eligibility  and  exemption,  and 
so  forth. 

Mr.  Margolis:  I  might  also  say,  while  we  are 
on  the  question  of  judicial  notice,  we  are  of  [378] 
course  proceeding  on  the  basis  that  your  Honor  will 
take  judicial  notice  of  the  census  figures  and  the 
census  records. 

The  Court:     Most  assuredly. 

Proceed. 

Direct  Examination 
(Continued) 
By  Mr.  Margolis: 

Q.  Now,  Dr.  Robinson,  I  think  in  the  last  ques- 
tion, if  I  recall  correctly,  you  were  asked  with  re- 
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spect  to  the  separation  of  housewives  and  retired 
persons  from  those  who  were  employed,  and  I  don't 
remember  whether  you  had  finished  your  answer 
on  the  reason  for  the  separation  and  what  was  done 
with  regard  to,  first  of  all,  considering  them  sep- 
arately and,  second,  considering  them  with  those 
who  were  employed.  Do  you  recall  if  you  had  fin- 
ished your  answer? 

A.     I  might  summarize  it. 

The  housewives  and  retired  were  separated  be- 
cause they  are  not  now  emploj^ed;  that  is,  they  have 
no  occupational  classification,  so  that  results  are 
computed  separately  in  what  follows  for  employed 
members  of  the  panel  or  the  jury  as  the  case  may 
be,  and  then  for  the  total,  that  is,  with  the  house- 
wives and  retired  added  in. 

I  explained  that  I  had  directed  that  housewives 
be  classified  in  the  occupation  of  their  husbands 
because  of  the  well-known  correlation  between  the 
attitudes  of  husbands  and  wives;  and  the  retired 
were  classified  simply  by  their  last  occupation  be- 
fore they  retired.  [379] 

However,  it  makes  no  difference.  The  results 
are  about  the  same  whether  we  deal  with  either  the 
employed  or  the  total  group. 

The  Court:     The  employed  or  the  what? 

The  Witness:  Or  the  total  group,  consisting  of 
employed,  housewives  and  retired. 

Mr.  Margolis:  Let's  see  if  the  record  is  entirely 
clear  on  that. 
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Q.  You  found  that  the  results  were  the  same 
whether  you  considered  only  those  members  of  the 
panel  or  of  the  jury,  as  the  case  may  be,  who  were 
employed,  or  if  you  considered  all  of  them  together, 
considering-  housewives  according  to  the  employ- 
ment of  their  husbands,  and  retired  persons  accord- 
ing to  their  last  employment  prior  to  retirement  ? 

A.     That  is  right. 

The  Court:     What  result  would  be  the  same? 

Mr.  Margolis:  The  statistical  results  which  we 
are  going  to  introduce  as  the  result  of  these  ex- 
hibits.   We  can't  do  it  all  at  once. 

•  The  Court :     I  understand.     The  results  we  are 
going  to  get  to  pretty  soon? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Margolis) :  On  each  of  these  sum- 
maries, the  first  of  which  has  been  marked  [380] 
Wr2,  there  appear  four  columns.  I  wonder  if  you 
would  in  each  instance  tell  the  Court  what  it  is  in- 
tended: to  indicate. 

A.     The   first   column   is   numbered   "Employed 


as." 


The  Court:     Are  there  copies  that  I  can  follow 
you  with? 

Mr.  Margolis :     Yes,  your  Honor.    Here  is  a  com- 
plete set. 

;  The  Witness:  I  am  beginning  now  with  Set  1, 
"Summary  of  Occupations  of  February  1946  Grand 
Jurors  According  to  Classification  as  to  1940  Cen- 


The  Court:     All  right. 
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The  Witness :  The  first  column,  which  is  headed 
''Number  Employed  as,"  gives  for  that  group  of 
Febi'uary  1946  grand  jurors  the  numbers  of  per- 
sons who  were  employed  in  the  occupations  at  the 
left  of  the  table. 

On  page  2,  for  example,  there  was  one  person 
employed  either  as  a  farmer  or  a  farm  manager. 

The  CourtT  On  page  1  there  is  one  dentist, 
wife. 

The  Witness:  Yes,  but  not  employed.  I  am 
beginning  with  the  first  column. 

The  Court:  Housewives  whose  husbands — you 
are  dealing  with  the  first  column  now? 

The  Witness:     Yes. 

The  Court:     I  see.     Farmer  or  farm  manager? 

The  Witness :     That  is  right. 

The  Court:  You  don't  know  whether  he  runs 
a  big  farm  or  a  little  farm?  [381] 

The  Witness:     I  haven't  the  slightest  idea. 

The  Court:  You  don't  know  whether  he  does  his 
own  work  or  not? 

The  Witness:     That  is  right. 

The  Court:  You  don't  know  whether  he  might 
work  by  the  day  for  some  other  farmer? 

The  Witness:     We  know  he  is  not  a  laborer. 

The  Court:  That  is,  he  is  not  classified  as  a  la- 
borer under  the  census  table. 

The  Witness:  If  he  w^orks  for  another  farmer, 
he  would  be  so  classified,  as  a  laborer. 

Mr.  Margolis:  There  is  a  separate  census  classi- 
fication for  farm  labor. 
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The  Court:  I  know  there  is  for  farm  labor,  but 
I  think  it  is  a  matter  of  which  the  Court  can  take 
judicial  notice,  as  a  matter  of  common  knowledge, 
that  a  lot  of  farmers  run  their  own  farms  and  they 
work  for  adjoining  farmers  as  day  laborers. 

All  right.  Go  ahead.  There  is  one  farmer  or 
farm  manager. 

The  Witness :     Yes. 

Q.  (By  Mr.  Margolis) :  Let's  take  that  situa- 
tion. Dr.  Robinson.  In  that  situation  the  farmer 
would  be  classified  according  to  his  principal  occu- 
pation % 

A.     Yes.  [382] 

Q.  Such  as  owning  his  own  farm  and  running 
it,  or  whether  he  was  a  day  laborer? 

A.     According  to  his  principal  occupation. 

Q.     Go  ahead. 

A.  The  second  column  is  for  housewives  whose 
husbands  are  employed  in  the  categories  given  at 
the  left  of  the  table.  For  example,  on  page  1  we 
find  one  housewife  whose  husband  is  a  dentist. 

Q.  All  of  those  references,  for  the  sake  of  the 
record,  are  as  to  W-2  for  identification? 

A.    Yes. 

The  third  column  is  for  retired  persons  whose 
former  employment  was  one  of  the  categories  given 
at  the  left  of  the  page,  and  the  first  one  we  find 
is  on  page 

The  Court:  Well,  continuing  on  No.  1,  you  find 
one  dentist,  wife,  and  a  physician  and  surgeon's 
wife. 
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The  Witness:  That  is  right.  For  the  retired, 
the  first  entry  I  can  find  is  on  }3age — I  can  find 
none  through  page  5 — there  are  apparently  no  re- 
tired persons  in  this  group. 

Q.  (By  Mr.  MargoJis) :  There  are,  however,  on 
some  of  the  other  summaries,  is  that  correct? 

A.    Yes.       . 

The  total  column  is  simpl}^  the  sum  of  any  figure 
in  the  columns  to  the  left  of  it  in  the  same  row.  For 
example,  the  total  of  1  in  the  first  page  means  there 
is  one  person  either  employed  as  a  dentist  or  a 
housewife  whose  husband  is  employed  as  a  dentist 
or  a  retired  dentist.  [384] 

The  Court:     I  understand.    Go  ahead. 

Q.  (By  Mr.  Margolis)  :  Now,  we  have  marked 
as  A¥-l  for  identification  some  yellow  sheets  bearing 
at  the  upper  left-hand  corner,  or,  rather,  the  upper 
right-hand  corner,  the  words  *' Federal  Grand  Jury 
February  1946" — I  am  sorry  I  don't  have  any  extra 
copies  of  these — will  you  explain  what  these  are? 

A.  These  are  the  original  worksheets  from  which 
the  typewritten  sheets  were  made.  They  are  the 
same  as  the  typewritten  sheets  except  that  the  name 
of  the  individual  is  given  and  the  source  of  the  in- 
formation as  to  occupation  is  given,  under  either 
Jury  Commissioner's  records,  city  directory,  voters' 
register  or  phone  information.  That  is  the  only 
difference. 

Then  finally  the  class  to  which  that  person  is  ap- 
plied is  given  on  the  right-hand  column.  It  is  a 
worksheet  from  which  the  typed  sheets  were  made. 
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Q.  In  other  words,  it  has  a  number  of  columns, 
the  first  column  to  the  left  being  the  name  of  the 
individuals  *? 

A.     That  is  right. 

Q.  The  second  column  the  Jury  Commissioner's 
record,  and  that  is  the  information  from  the  Jury 
Commissioner's  record?  [384] 

A.     That  is  right. 

Q.  In  any  cases  where  it  is  blank,  it  is  intended 
to  indicate  that  there  is  no  information? 

A.     That  is  right. 

Q.  The  third  column  being  the  city  directory, 
indicating  information  from  that  source? 

A.     That  is  right. 

Q.  The  fourth  column  voters'  register,  indicat- 
ing information  from  that  source  ? 

A.     Yes. 

Q.  And  the  fifth  column  phone  information,  in- 
dicating information  from  that  source? 

A.     That  is  right. 

Q.  And  the  sixth  and  last  column  is  the  class 
applied,  being  the  final  result  which  is  transferred 
onto  W-2? 

A.     That  is  right. 

Q.     And  to  other  summaries  similar  to  W-2? 

A.  That  is  right.  These  are  the  connection  be- 
tween the  questionnaires  and  the  summary  report. 

Q.  At  the  last  page  of  W-2  for  identification  we 
find  down  a  little  past  the  center  of  the  page  an 
item  called  "Grand  Totals,"  followed  by  ''Profes- 
sional and  Semi-Prof essional  Workers,"  "Farmers 
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and  Farm  Managers,"  etc.    Will  you  explain,  first 
of  all,  what  that  column  to  the  left  of  those  headings 
indicates?  [385] 

A.  Yes.  The  grand  totals  simply  refer  to  the 
broad  occupational  classifications  which  are  com- 
posed of  the  individual  occupations  listed  on  the 
previous  pages.  ^ 

For  example,  they  are  the  captions.  On  page  1 
of  W-2  there  is  the  caption  ''Professional  and  Semi- 
Pro  fessional  Workers,"  and  then  there  is  a  de- 
tailed statement  of  what  that  consists  of. 

Q.  Then  on  page  2  there  is  a  sub-total,  is  there 
not? 

A.  Yes,  the  total  of  professional  and  semi-pro- 
fessional workers  in  each  of  the  four  columns. 
Those  totals  are  what  appear  on  the  last  page  under 
the  figures  corresponding  to  the  grand  total  cap- 
tions. 

Q.  With  the  same  four  columns  that  are  exe- 
cuted throughout? 

A.     Exactly. 

Q.     Indicating  the  same  thing? 

A.  The  second  column,  professional  and  semi- 
professional  workers,  there  are  two  individuals  on 
the  second  page,  and  those  are  re-copied  in  the  sec- 
ond column,  first  entry,  on  the  supplementary  state- 
ment. 

Q.  Then  down  at  the  bottom  the  very  last  item, 
as  far  as  figures  are  concerned,  you  have  a  row  of 
figures  which  appear  to  be  totals  for  each  column, 
is  that  correct? 

A.     That  is  correct. 
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Q.  Now,  I  notice  that  as  to  the  first  and  [386] 
fourth  columns  on  Defendants'  Exhibit  W-2  for 
identification,  the  last  page,  the  portion  we  are 
speaking  of,  there  are  some  figures  in  ink  in  brack- 
ets, for  example,  opposite  the  figure  under  the  col- 
umn ''Employed  as,"  opposite  the  figure  ''Profes- 
sional and  Semi-Prof essional  Workers,"  there  is, 
first  of  all,  in  typewriting  the  figure  0,  and  then  in 
brackets  the  figure   (1.6). 

Then  in  the  second  row,  "Farmers  and  Farm 
Managers,"  there  is  1  in  typewriting  and  then  in 
brackets  (.2).  Will  you  explain  what  those  figures 
mean  ? 

The  Court:  .2?  It  is  .1  in  mine — oh,  in  the 
fourth  column.  Well,  it  is  different  because  the 
professional  and  semi-professional  workers  as  under 
the  total  is  a  typewritten  2,  and  then  in  parentheses 
(2.5). 

The  Witness :     That  is  correct. 

Mr.  Margolis:  That  is  the  fourth  column.  I  am 
talking  about  the  first  column. 

The  Court:  It  says  "Professional  and  Semi- 
Professional  0  (1.7)."    You  said  1.6. 

Tlie  Witness:  One  of  these  was  re-computed 
with  a  slide  rule.  However,  the  figures  are  about 
the  same. 

Q.  (By  Mr.  Margolis) :  Will  you  explain  what 
these  figures  in  ink  are  intended  to  indicate  and 
how  they  were  computed? 

A.  The  figures  in  ink  give  the  number  of  per- 
sons who  would  be  in  that  class  if  the  different  [387] 
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occupational  levels  were  represented  as  they  are 
represented   in   the   population   of  the   total   labor 
force. 

The  Court:  On  the  basis  of  the  1940  census  fig- 
ures 1 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Margolis)  :  Which  are  the  last 
available  census  figures,  is  that  correct? 

A.     That  is  correct. 

Q.     As  to  occupation'? 

A.     That  is  correct. 

Q.  Let  me  interpolate  here:  Do  you  believe  that 
the  1940  census  figures  can  be  used  with  a  scientific 
degree  of  accuracy  as  applied  to  this  situation? 

A.  Yes.  There  are  undoubtedly  changes  in  the 
nu.rabers  in  different  occupations,  but  the  propor- 
tions of  persons  in  the  different  occupations  will 
remain  relatively  constant  over  a  period  of  years. 

The  Court:  That  isn't  true  as  to  race,  is  it? 
According  to  some  figures  released  here — I  mean  the 
census  figures  show,  I  think,  77,000  Negroes  in  1940, 
and  there  was  an  estimate  of — I  don't  know,  maybe 
the  Haynes  Foundation  or  somebody  else  shovred 
various  figures  from  133,000  to  255,000  Negroes. 

The  Witness:  That  is  number  of  Negroes,  not 
proportion  of  Negroes  in  the  total  population. 

The  Court:  That  is  not  the  proportion,  then,  to 
the  total  population?  [388] 

The  Witness:  That  is  right.  The  population, 
if  the  population  doubles  you  would  expect  twice 
as  many  Negroes  even,  with  a  same  percentage  of 
the  total  population. 
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Q.  (By  Mr.  Margolis) :  However,  it  is  possible 
to  have  greater  increases  in  certain  groups? 

K.  Oh,  yes.  But  over  broad  categories  of  these 
sorts  these  increases  ordinarily  average  out  pretty 
well. 

Q.  Let  me  ask  you  this  question:  If  those  fig- 
ures are  biased,  the  1940  figures  are  biased,  in  the 
scientific  sense  that  you  have  been  using  the  word 
"biased,"  in  what  way  would  you  believe  them  to 
be  biased? 

A.  Well,  they  would  be  biased  in  over-empha- 
sizing and  showmg  to  be  more  important  today 
than  they  actually  are,  professional  and  semi-pro- 
fessional wo]'kers  and  proprietors,  managers  and 
officials.  They  will  tend  to  under-estimate  crafts- 
men and  operatives  in  the  main. 

Q.  Therefore,  from  the  standpoint  of  the  re- 
sults which  you  arrived  at,  and  which  you  will  refer 
to  later,  would  you  say  that  the  use  of  the  1940 
census  could  be  misleading? 

A.  Not  possibly.  It  could  mislead  only  by  being 
too  conservative  in  showing  the  differences  of  dis- 
tribution which  appear.  The  actual  differences 
w^ould  be  expected  to  be  larger. 

Q.  Now%  going  back  to  this,  I  wonder  if  [389] 
you  would  tell  us  how  these  figures  in  ink  in  Col- 
umn 1  were  computed,  the  mathematical  method 
that  was  followed? 

A.  Yes.  The  procedure  was  simply  this:  In 
the  total  labor  force,  to  determine  the  percentage 
of  the  total  labor  force  in  any  given  occupational 
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group ;  then  on  the  basis  of  total  number  of  persons 
to  be  distributed,  here  15,  you  compute  what  that 
percentage  would  be  of  the  15  and  write  the  next 
to  the  observed  number  of  persons  in  that  occu- 
pational group. 

Q.  In  other  words,  let  us  put  it  this  way :  If  pro- 
fessional w^orkeijs  constituted  10  per  cent  of  the 
total  population  in  Los  Angeles  County,  then  the 
figures  opposite  the  professionals  would  be  1.5? 

A.     Ten  per  cent  of  15. 

Q.  So  the  figure  1.6  indicates  that  professionals 
and  semi-professional  workers  constitute  .slightly 
more  than  10  per  cent  of  the  total  population  in 
Los  Angeles  County. 

A.     Yes.     To  be  exact,  11  per  cent. 

The  Court :  Counsel,  I  do  not  think  any  of  this  is 
material  unless  you  can  connect  it  up  with  the  so- 
called  master  box  or  available  box. 

Mr.  Margolis :  Let  me  ask  a  few  questions  which 
will  lay  the  foundation  for  the  theory  which  I  have. 

Q.  Assume,  Doctor,  that  you  drew  simply  at 
random  from  a  list  of  25,000 [390] 

The  Court:  Your  random  or  his  random?  Let 
us  get  that  straight  now. 

Q.  (By  Mr.  Margolis) :  Suppose  there  was  se- 
lected without  any  bias  a  list  from  a  group  of  25,- 
000  or  30,000  cards— let's  say  500  cards— those  500 
names  on  those  cards  were  put  into  a  box  and  the 
names  were  mixed  up,  and  then  out  of  that  500,  100 
names  were  selected,  and  this  was  done  repeatedly 
over  a  period  of  time  so  that  you  would  say  a  sam- 
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pling'  of  100  selected  from  500  and  another  sam- 
pling of  50  selected  from  the  500.  another  sampling 
of  75  selected  from  the  500,  as  a  statistical  matter 
are  there  certain  probabilities  that  the  50,  the  75 
and  the  100  selected  from  this  box,  simply  blindly 
selected  from  the  box  without  any  possibility  of 
making:  any  choice  as  to  what  the  selection  shall 
be,  would  generally  show  the  same  composition  as 
the  original  25,000  or  30,000  cards? 

A.     That  is  right. 

Q.     It  would?  A.     Yes. 

Q.     Is  that  a  scientific  matter,  Di'.  Robinson? 

A.     Yes. 

Q.     That  can  be  scientifically  stated? 

A.     That  is  right. 

The  Court:  Xow,  Doctor,  did  you  check  with 
the  number  of  persons  who  were  excused  by  [391] 
the  court  here,  taking  into  consideration  those  who 
answered  the  questionnaires  and  said  that  they  were 
workers  in  any  of  these  classifications  that  are  not 
professional  or  managerial? 

The  Witness:  Those  were  checked  and  we  have 
some  later  figures  on  that. 

The  Court :  You  have  some  later  figures  on 
those?  The  Witness:     Yes. 

The  Court :  To  show  what  percentage  they  were 
and  the  number  of  persons  who  would  have  been 
dra^Mi  ? 

The  Witness:  And  how  they  were  distributed,  as 
far  as  that  goes. 

The  Court:     In  other  words,  if  the  court  hadn't 
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exercised  its  discretion  in  excusing  them,  can  you 

say  how  many  of  these  people  would  have  been  on 

this? 

The  Witness:  I  can  say  that  the  results  would 
have  been  just  about  the  same. 

The  Court :     About  the  same  ? 

The  Witness:  'Yes,  and  the  order  of  the  proba- 
bilities makes  it  immaterial  w^hether  it  is  about  the 
same  or  not. 

The  Court:  I  am  afraid  you  are  going  to  have 
to  let  me  from  now  on,  Doctor,  decide  w^hat  is  ma- 
terial and  what  is  immaterial  in  this  inquiry. 

The  Witness:     I  am  sorry. 

Q.  (By  Mr.  Margolis)  :  In  any  event,  w^e  will 
show^  by  other  exhibits  those  factors  that  have  been 
taken  into  consideration?  [392] 

A.     That  is  right. 

Q.     There  are  exhibits  covering  that  matter? 

A.  That  is  right.  I  meant  really  that  you  can 
show  mathematically  that  the  probabilities  will  be 
about  the  same,  just  about  the  same  size,  if  you  do 
take  them  into  account.  That  is  what  I  meant  by 
saying  they  w^ere  irrelevant. 

Q.  You  were  talking  about  statistically  irrele- 
vant? A.     That  is  right. 

Q.  Now,  directing  your  attention  to  the  last 
column  on  the  right,  there  are  a  series  of  figures  in 
typewritten  figures,  followed  by  a  series  of  figures 
in  ink  in  brackets.  If  I  were  to  ask  you  the  same 
questions  about  those  figures  in  ink  as  I  asked  with 
respect  to  the  first  column,  would  your  answers  be 
the  same? 
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A.  That  is  right,  except  for  the  23  instead  of 
the  15  for  the  totals. 

Q.  In  other  words,  your  percentage  of  the  popu- 
lation, if  your  percentage  of  the  population  was  10 
percent,  then  the  result  would  be  2.3  instead  of  1.5? 

A.     That  is  right. 

Q.     Because  the  total  is  23  instead  of  15? 

A.     That  is  right. 

Q.  There  are  other  exhibits  which  have  been 
prepared  with  similar  sets  of  figures?  [393] 

A.    Yes. 

Q.  Was  the  same  method  used  with  regard  to  all 
of  them  ?  A.     Yes. 

The  Court :  Well,  now.  Doctor,  scientifically  your 
conclusion  and  opinion  is  that  to  have  this  bal- 
anced, a  cross-section  of  the  commimity,  assuming 
that  legally  a  cross-section  of  the  community  would 
encompass  only  those  classifications  of  occupations 
that  are  used  in  the  census  figure  and  which  you 
have  used  here,  you  would  have  had  2.5,  that  is, 
21/2  professional  and  semi-professional  workers? 

The  Witness :     That  is  correct. 

The  Court:  And  you  would  have  had  .2,  or 
2/lOths,  of  a  farmer? 

The  Witness :     That  is  right. 

The  Court:  And  2.7  of  a  proprietor,  manager 
and  official? 

The  Witness:     That  is  correct. 

The  Court:  Now,  down  here  you  have  **no  in- 
formation, .1,"  which  is  1/lOth  of  a  person,  is  that 
right?  The  Witness:     That  is  right. 
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The  Court:  Now,  how  would  you  come  to  recon- 
cile that  so  that  you  could  get  23  people  out  of  it, 
scientitically  and  still  keep  it  balanced? 

Mr.  Margolis:  That  is  my  next  question,  your 
Honor.    I  anticipated  it.  [394] 

The  Witness:  I  might  point  out  that  there  is  a 
distinction  betAveen,  let  us  say,  a  conversation  and 
numbers  of  cases.  You  cannot  find  a  family,  for 
example,  in  which  there  are  3.3  children,  but  the 

fact  that  in  a  given  state 

The  Court:  You  might  take  into  consideration 
that  as  a  legal  proposition  a  child  is  in  existence 
when  it  is  conceived. 

The  Witness :  All  right.  You  might.  But  there 
is  still  a  meaning  to  the  fact  that  the  average  size 
of  the  family,  let's  say,  in  a  given  state  is  3.3  per- 
sons. These  numbers  are  not  supposed  to  describe 
individuals.  The  observed  numbers  naturally  are 
digits.  They  are  the  results  that  count,  because 
they  are  based  ujDon  observations. 

The  numbers  which  are  written  in  ink  involve 
fractions,  simply  because  they  are  based  upon  a 
percentage. 

The  Court :  I  understand  that,  and  I  understand 
it  quite  well,  but  what  I  am  trying  to  get  at  is, 
courts  and  clerks  and  people  who  administer  the 
law  are  charged  with  getting  an  impartial  jury  from 
a  cross-section  of  the  community.  You  say  to  have 
a  complete  cross-section  you  have  to  have  2.5  of  this, 
.2  of  this,  and  so  forth,  but  you  can  only  have  23 
people. 
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Mr,  Margolis:  If  your  Honor  please,  I  intend 
to  cover  that  by  my  next  question,  and  I  want  to 
say  that  it  is  not  our  contention  that  this  would  be 
a  representative  cross-section  jury.  This  is  a  method 
of  arriving  at  one. 

The  Court:     I  quite  understand  that.  [395] 

Mr.  Margolis:  This  is  a  method  to  arrive  at  to 
what  extent,  if  at  all,  this  jury  departs  from  a  rep- 
resentative cross-section  jury,  and  if  your  Honor 
would  permit  me  to  ask  a  few  more  questions,  it 
will  lead  up  precisely  to  the  answer  your  Honor 
wants.    We  have  that  in  mind. 

The  Court:  Unless  this  witness  can  offer  some- 
thing. All  his  testimony  so  far  is  a  mere  scientific 
jargon  which  contributes  nothing  whatever  to  the 
solution  of  the  problem  which  we  are  trying  to  get 
at  here. 

Mr.  Margolis:  Your  Honor,  I  think  that  the 
term  "scientific  jargon"  is  very  unfair  in  view  of 
the 

The  Court:     I  say  unless 


Mr.  Margolis:  If  you  will  give  us  an  opportu- 
nity to  develop  this. 

The  Court:  Unless  it  is.  When  I  refer  to  ** jar- 
gon," I  do  not  mean  to  be  disrespectful  any  more 
than  I  do  when  I  refer  to  ''legal  jargon."  In  other 
words,  legal  jargon  has  nothing  to  do  with  horses 
running,  and  it  could  be  referred  to  that  in  con- 
nection with  horse  racing. 

Mr.  Margolis:  If  your  Honor  please,  we  intend 
to  develop  the  scientific  basis  for  this.    My  sugges- 
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tion,  very  respectfully,  was  that  we  have  an  oppor- 
tunity to  ask  a  few  more  questions. 

The  Court:  If  you  expect  to  come  to  that  point 
and  relate  it,  you  go  ahead  and  we  will  defer  this 
question.  [396] 

Q.  (By  Mr.  Margolis)  :  Is  it  possible,  scientifi- 
cally, having  a  knowledge  as  to  the  composition  of 
the  population  and  having  knowledge  as  to  the  num- 
ber of  persons  to  be  drawn  from  that  population, 
to  determine  the  reasonable  variation  as  to  the  types 
of  persons  that  would  be  obtained  if  the  persons 
were  obtained  at  random  and  without  bias  from  a 
cross-section  of  the  population  ? 

The  Court:     Will  you  read  that  question? 

(The  question  referred  to  was  read  by  the 
reporter,  as  set  forth  above.) 

The  Witness:     It  is. 

Mr.  Margolis:     Is  that  question  clear? 

The  Court:     No,  it  isn't  clear. 

Mr.  Margolis:     All  right. 

Q.  Perhaps  you  can  explain  in  your  own  lan- 
guage just  what  it  is  that  can  be  determined,  Doc- 
tor. A.     I  can  try. 

Let's  take  a  given  class  of  people,  say  profes- 
sional and  semi-professional  people.  If  there  are 
10  per  cent  of  those  in  the  population  and  if  you 
draw  a  sample,  let's  say  a  certain  number  of  cases 
from  that  population,  at  random  without  bias,  there 
will  not  be  exactly  ordinarily  10  per  cent  of  pro- 
fessional and  semi-professional  workers  in  that  sam- 
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pie.  In  other  words,  in  the  total  population  there 
is  exactly  10  per  cent,  but  in  a  sample  there  may  be 
9  per  cent,  or  there  may  be  9.5  per  cent,  or  [397] 
10.5  per  cent.  And  if  you  take  repeated  samples 
from  the  same  population  those  percentages  of  pro- 
fessional workers  will  vary  somewhat  one  from  the 
o^her. 

Q.  Even  though  they  are  selected  purely  in  the 
best  scientific  way,  is  i\wX  right?  A.     Yes. 

Q.     Go  ahead. 

A.  It  is  possible,  if  you  select  at  random  and 
know  that  you  select  them  randomly,  to  estimate 
tlie  range  within  which  that  percentage  in  the  sam- 
jDle  will  vary  from  sample  to  sample  to  sample. 
That  was  what  I  meant  when  I  answered  the  ques- 
tion *'yes." 

^  It  is  possible,  if  you  know  percentages  of  the 
different  occupational  groups  in  the  total  popula- 
tion, to  know  the  size  of  the  sample  that  is  being- 
taken,  to  set  limits  within  which  the  variation  for 
any  one  of  those  percentages  will  lie  for  samples. 

You  might  make  a  statement  of  this  sort,  for 
example,  that  if  the  percentage  of  professional  and 
semi-professional  workers  in  the  population  is  10, 
that  in  samples  of  100  individuals  from  that  popu- 
lation— and  this  is  only  an  example  and  not  the 
exact  figure — the  percentage  in  the  sample  will  lie 
between,  let's  say,  9.2  per  cent  and  10.8  per  cent. 

The  Court :     Or  maybe  more. 

The  Witness:  No,  those  are  limits  that  I  am 
giving  you.  They  can  be  computed  definitely.  [398] 
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The  Court:     Is  that  from  your  experience? 

The  Witness:     No,  from  mathematics. 

The  Court:     From  mathematics? 

The  Witness :     That  is  right. 

The  Court:     And  not  your  experience? 

The  Witness :     That  is  right. 

The  Court:  They  wouldn't  vary  above  or  below 
that? 

The  Witness:  You  can  set  your  limits  as  you 
like  so  that  a  certain  proportion  of  your  samples 
will  vary  above  or  below,  but  you  can  set  the  propor- 
tion. 

The  statement  you  make  is  of  this  sort:  95  per 
cent  of  all  such  samples  from  this  population  will 
have  percentages  of  professional  workers  falling 
between  9.2  and  10.8  per  cent.  And  then  if  you  set 
up  a  population  of  that  sort  and  carry  out  an  ex- 
periment you  will  find  that  percentage  verified. 

The  Court:  That  is,  it  doesn't  vary  in  different 
sections  of  the  country? 

The  Witness : '  No,  it  does  not. 

The  Court:  Is  it  the  same  in  Georgia  as  it  is  in 
California  ? 

The  Witness:  Quite  so,  and  whether  it  is  per- 
formed by  a  Negro,  Jew  or  a  white  man,  or  any 
time  of  the  year  or  in  any  season  or  in  any  condi- 
tion of  the  weather.  As  long  as  a  sample  is  taken 
with  random  sampling  numbers.  [399] 

Q.  (By  Mr.  Margolis)  :  Now,  Doctor,  is  it  also 
possible  to  tell,  once  you  have  the  figures  that  we 
are  talking  about,  what  the  possibility  of  any  given 
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result  is  if  a  random  sampling  method  or  an  un- 
biased method  is  used?  A.     It  is. 

Q.  And  is  it  possible  for  you  to  describe  simply 
the  mathematical  process  through  which  that  result 
is  obtained? 

A.  The  arithmetic  process  is  eas}^  to  describe. 
That  is  computing.  The  mathematical  process,  the 
respective  samples  as  mathematics  goes  is  not  easy 
to  describe,  but  I  think  I  can  give  you  a  rough  idea 
of  the  sort  of  reasoning  involved  by  using  another 
kind,  by  using  an  analogy,  or  a  simple  illustration. 

Let's  say  you  have  a  large  drum  of  some  sort  and 
you  have  it  filled  with  black  and  white  marbles,  and 
that  you  put  in,  let's  say,  a  vary  large  number  of 
marbles,  and  that  10  per  cent  of  them  are  white 
and  90  per  cent  of  them  are  black,  so  you  have  a 
large  drum  or  population,  let's  say,  consisting  of 
100,000  or  200,000  or  300.000  marble?,  of  which  10 
per  cent  are  white. 

You  stir  that  drum  very  thoroughly  with  a  paddle 
or  shovel,  or  something  else,  you  stir  it  very  thor- 
ouglily,  then  you  pick  out,  let's  say,  a  sample  of  50 
marbles  without  regard  to  their  color.  You  lead 
a  blind-folded  person  up  and  have  him  pick  one 
after  the  other.  You  can  then  observe  the  [400] 
proportion  or  percentage  of  white  balls  in  your 
percentage  of  50  cases.  It  will  not  be  exactly  IC 
per  cent,  maybe  12  per  cent,  it  can't  be  11,  it  can 
be  12  or  14  or  16  per  cent,  or  it  can  be  8  or  6  or  4 
or  10  per  cent.  If  you  take  repeated  samples  of 
that  sort,  throwing  them  back  before  vou  take  an- 
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other  so  you  keep  the  composition  of  the  drum  10 
per  cent,  those  sample  percentages  will  vary  one 
from  the  other. 

The  Court:  Those  marbles  would  all  have  to  be 
the  same  size? 

The  Witness:     As  physically  similar  as  possible. 

The  Court :     But  people  are  not,  though. 

The  Witness:     No,  but  random  numbers  are. 

The  Court:     Random  numbers  are? 

The  Witness:  That  is  right.  And  the  reason 
you  use  random  numbers  is  that  you  associate  peo- 
ple with  numbers  so  that  you  can't  be  bias  in  se- 
lecting. 

All  right.  Now,  from  an  empirical  standpoint, 
without  any  mathematics  or  theory  of  probability, 
let's  assume  you  had  taken  samples  of  50  one  him- 
dred  thousand  times.  You  wouldn't  have  observed 
— and  these  are  not  exact  numbers — that  all  of  those 
100,000  samples,  that  the  proportion  of  white  balls 
in  them  would  range  from  2  per  cent  to,  let's  say, 
18  per  cent.  In  taking  samples  of  50  from  a  popu- 
lation in  which  there  are  10  per  cent  white  balls 
you  never  in  100,000  samples  get  a  percentage  [401] 
of  white  balls  less  than  2  per  cent,  you  never  in 
100,000  samples  get  a  percentage  of  white  balls 
greater  than  18  per  cent. 

Now,  suppose  someone  leads  you  up  to  a  drum 
which  composition  is  unknown 

The  Court :  Wait  a  moment.  That  gives  a  varia- 
tion from  2  per  cent  to  18  per  cent. 

The  Witness :     That  is  right. 
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The  Court:  That  is  different,  then,  than  your 
8.2  per  cent. 

The  Witness :  Those  numbers  are  illustrative.  I 
haven't  computed  them  at  all.  I  am  saying  you 
can  set  numbers  like  that  and  what  their  exact 
values  are  we  don't  need  to  worry  about. 

Let's  suppose  you  have  this  fact  stored  in  your 
memory.  It  is  based  upon  an  experiment,  to  be 
sure.  I  have  it  in  my  memory,  but  it  is  based  on 
mathematic  derivation,  but  they  are  both  knowledge, 
let's  say. 

Now,  someone  leads  you  to  a  new  drum  and  you 
don't  know  its  composition,  you  don't  know  what 
percentage  of  the  balls  is  white  and  what  percentage 
are  black,  but  some  are  white  and  some  are  black. 
He  allows  you  to  stir  the  drum  very  thoroughly 
and  then  he  allows  you  blind-folded  to  pick  out 
marbles  from  that  drum.  You  pick  out  50  per  cent 
and  you  find  that  72  per  cent  of  the  marbles  are 
white.  Would  you  believe  that  you  had  a  sample 
of  marbles  from  the  first  drum  in  which  there  are 
10  per  cent  white?  [402] 

The  Court:     I  am  not  answering  questions. 

The  Witness :  Well,  you  have  observed  that  when 
you  pick  marbles  from  a  drum  where  10  per  cent 
of  them  are  white,  the  limiting  percentages  which 
you  get  for  white  marbles  in  samples  of  50  are  be- 
tween 2  and  18.  If  then  you  go  up  to  a  drum  of 
unknown  composition — well,  let  me  add  another 
step. 
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If  you  then  performed  a  similar  experiment  from 
drum  with  20  per  cent  white  marbles,  you  would 
tind,  let  us  say,  that  the  percentage  of  white  mar- 
bles in  samples  of  50  lay  between  12  and  28,  and  if 
you  perform  it  from  a  drum  in  which  there  were 
30  per  cent  white  marbles,  you  would  find  xhe.  per- 
centage laying  always  8  down  and  8  up,  between  22 
and  38. 

In  other  words,  you  found  that  w^henever  you 
picked  a  sample  of  50  cases  from  a  large  drum  in 
which  there  was  a  given  percentage  of  marbles  that 
were  w^hite,  the  percentage  of  white  marbles  in  the 
sample  always  lay  within  plus  or  minus  8  of  the 
percentage  of  white  marbles  in  the  drum. 

Now,  what  is  your  inference  if  you  get  from  an 
unknown  drum  72  per  cent  white  marbles  in  a  sam- 
ple of  50?  It  is  simply  that  in  that  drum,  what? 
Well,  the  percentage  of  w^hite  marbles  is  somewhere 
around  72,  and  it  is  not  very  likely  more  than  8 
units  from  72  in  either  direction,  at  least  it  is  not  8 
or  7  or  5  or  4  per  cent. 

Well,  that  is  a  very  simple  example  of  the  [403] 
kind  of  reasoning  that  underlies  the  mathematics 
by  which  the  probability  of  getting  samples  with 
so  many  persons  of  different  occupational  levels  was 
computed  on  the  assumption  that  these  were  sam- 
ples from  a  cross-section  of  the  total  labor  force. 

The  Court:  Before  you  would  undertake,  how- 
ever, in  that  one  experiment  where  you  would  use 
72  white  marbles,  you  wouldn  't  want  to  say  that  that 
was  72  per  cent  unless  you  had  previously  con- 
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ducted  the  experiments  with  the  10  per  cent  and 
20  per  cent  so  that  you  had  some  information  or 
knowledge  how  they  would  run? 

The  Witness:     That  is  right. 

I  might  add  that  the  way  formulas  of  this  sort 
are  devised  is  that  they  are  devised  mathematically. 
It  is  ])ure  mathematics.  Before  they  are  ever  used 
by  any  statistician  they  are  tested  empirically  by 
what  is  called  experimental  samples  so  they  are  veri- 
fied experim.entalh^  say  with  100,000  or  1  million 
samr)les,  before  they  are  ever  applied  to  observa- 
tions. 

Q.  (By  Mr.  Margolis) :  Would  it  make  any  dif- 
ference whether  they  are  marbles  or  squares  ? 

A.     Or  human  beings  or  automobiles. 

Q.     Or  anything  else?  A.     None  whatever. 

The  Court:  The  percentages  have  to  be  the 
same?  [404] 

The  Witness:  Yes.  That  is  the  only  relevant 
matter. 

The  Court:  They  would  have  to  be  the  same 
size  and  weight,  and  so  forth,  so  that  the  heavier 
marbles  wouldn't  be  at  the  bottom? 

The  Witness:  If  you  picked  them  by  hand,  but 
ordinarily  we  pick  them  by  random  numbers,  so 
even  physical  differences  between  the  observations 
make  no  difference. 

The  Court :  Was  the  random  number  method  the 
method  used  in  the  draft  numbers? 

The  Witness:  No,  and  the  draft  numbers  were 
not  randomly  ordered.    I  am  not  sure  whether  that 
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has  been  a  matter  of  coui't  decisions  or  not,  but  it 
has  been  decided  by  a  number  of  very  prominent 
mathematicians  in  a  number  of  universities  in  the 
United  States.  It  was  impossible  apparently  to  stir 
the  contents  of  the  fish  bowl  sufficiently  to  distribute 
the  names  at  random. 

The  Court:  There  were  numbers  in  the  fish 
bowl. 

The  Witness:     There  were  numbers  in  capsules. 

The  Court :  Yes.  The  point  is,  if  you  were  going 
to  do  that  by  random  you  would  use  random  num- 
bers in  there,  is  that  it? 

The  Witness:  No,  I  would  know  it  or — let's  say 
— if  you  want  to  know,  if  you  look  at  your  table  of 
random  numbers  I  can  show  you. 

The  Court:  Well,  I  was  going  to  get  around 
sooner  or  later  to  asking  just  how  you  would  [405] 
go  about  picking  23  people  out  of  more  than  3  mil- 
lion and  have  them  divided  between  a  fair  cross- 
section  of  this  community  so  that  they  would  be 
representative  approximately  in  these  numbers  that 
you  have  put  in  column  4  on  your  Exhibit  W-2. 

The  Witness :  I  will  wait  until  you  ask  me  that 
question. 

The  Court:  Are  you  at  that  point  in  your  ex- 
amination ? 

Mr.  Margolis:  I  have  no  objection  to  that  ques- 
tion being  answered  at  this  time.  It  is  a  little  out 
of  order,  I  think. 

The  Court:  Go  ahead.  I  am  getting  everything 
out  of  order  here,  I  guess,  in  the  presentation  of 
this  matter. 
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The  Witness:  It  will  require  considerably  more 
explanation,  and  I  think  it  will  be  necessary  a  little 
later  on. 

The  Court:     All  right. 

Q.  (By  Mr.  Margolis)  :  Now,  have  you  taken 
the  figures  on  W-2  in  the  first  column  on  the  last 
page  and  computed  the  probability  of  that  kind  of 
a  selection  being  made  without  bias  from  a  cross- 
section  of  the  population  of  Los  Angeles  County  ■? 

A.     I  have. 

Q.     What  was  your  result? 

A.  Well,  if  you  were  to  draw  1  million  such 
samples  without  bias,  two  of  them  would  be  as  out 
of  line  as  this  sample  is. 

Q.  In  other  words,  it  would  happen  once  in  500,- 
000  times'?  A.     That  is  right  [406] 

The  Court:  That  might  be  the  first  time,  too, 
might  it  not  %  The  Witness :     It  might. 

Q.  (By  Mr.  Margolis)  :  But  the  odds  would  be 
500,000  to  1  against  it  being  the  first  time? 

A.     That  is  correct. 

The  Court:     How  could  it  come  500,000  to  1? 

The  Witness:  You  would  have  to  assume  that 
that  would  be  the  last  time,  if  the  odds  are  500,000 
to  1.    Excuse  me. 

Mr.  Margolis:  Do  you  want  to  answer  that 
question  ? 

The  Witness:  Yes,  I  should  like  to  answer  that 
question. 

The  odds  are  500,000  to  1  because  of  all  the  trials 
which  might  come  up  there  are  only  two  out  of  a 
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million  which  would  be  as  bad  as  this.  That  is,  odds 
refer  to  repeatedly  doing  something.  Even  if  some- 
thing happens  the  first  time,  you  do  it.  The  odds 
in  doing  it  may  be  very  slight.  That  is,  some  horse 
wins  the  Kentucky  Derby  every  year.  The  chance 
that  any  given  horse  before  the  race  will  win  it  is 
very  small.  In  fact,  as  I  remember  the  estimated 
computations  on  that — some  mathematicians  like  to 
play  with  figures  of  that  sort — as  I  remember,  the 
largest  chance  that  any  single  horse  would  win  the 
Kentucky  Derby  would  be  something  like  2  out  of 
10  chances,  and  yet  some  horse  always  does  win  it. 

The  odds  really  refer  only  to  repeatedly  doing 
something  and  have  meaning  only  in  terms  of  doing 
it  over  and  over  again. 

The  Court:  But  it  still  might  happen  the  first 
time. 

The  Witness:  It  still  might  happen  the  first 
time. 

Q.  (By  Mr.  Margolis)  :  Now,  there  are  certain 
odds  on  this  first  particular  situation,  there  are  cer- 
tain odds  against  obtaining  a  royal  flush,  isn't  that 
right?  A.     That  is  right. 

Q.  Now,  if  somebody  obtained  that  once,  that  is 
certainly  within  the  realm  of  probability  and  it  has 
happened  lots  of  times  ? 

A.     That  is  right. 

Q.  Suppose  somebody  got  a  royal  flush  twice  in 
a  row? 

A.     That  happens  much  less  frequently. 

Q.  What  would  be  the  difference  between  the 
two! 
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A.  Well,  the  chance  would  be  just  the  square 
of  the  possibility  the  first  time. 

Q.  And  by  the  time  that  you  get  four  or  five 
royal  flushes  in  a  row,  you  might  begin  to  suspect 
that  something  was  wrong,  is  that  right? 

A.     That  is  right. 

The  Court:  Well,  in  an  impartial  grand  jury 
selected  from  a  cross-section  of  the  community,  it 
should,  in  that  instance,  I  should  think,  include  gam- 
blers who  are  used  to  playing  cards.  [408] 

The  Witness :  I  might  add  that  the  chances  here 
are  immeasurably  smaller  than  the  chances  of  get- 
ting a  royal  flush . 

Q.  (By  Mr.  Margolis)  :  In  other  words,  the 
chance  to  get  a  royal  flush  more  than  once  in  500,000 
times  ?  A.     Yes. 

Q.  Now,  turn  to  the  column  on  the  right-hand 
side  of  the  last  page  of  Exhibit  W-2  for  identifi- 
cation. Have  you  computed  the  probabilities  there? 
.    A.     I  have. 

Q,     What  result  did  you  get? 

A.  The  probability  was  so  small  that  to  com- 
pute its  exact  value  required  a  lengthy  computing 
whicli  I  performed  on  other  figures,  of  comparable 
figures  to  go  with  it.  I  can  merely  say  that  it  is 
less  than  one  chance  in  1  million,  and  roughly  one 
chance  in  100  million. 

Q.  Now,  I  notice  immediately  below  that  right- 
hand  column 

The  Court:  You  mean  to  say  that  out  of  100 
million  times  there  would  only  be  once  that  the 
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grand  jury  of  23  people  in  a  comity  this  size  would 
be  composed  of  the  composition  that  you  have  indi- 
cated on  the  last  page  in  the  total  here,  column  4? 

The  Witness :     That  is  correct  [409] 

The  Court :     Once  in  100  million  times  ? 

The  Witness:  That  is  right.  But  I  should  like 
to  point  out  that  it  is  not  correct  to  take  both  of 
these  columns  as  together  constituting  independent 
bits  of  information. 

The  Court:  Did  you  take  into  consideration 
there  the  total  population'? 

The  Witness:  Yes.  What  I  am  trying  to  ex- 
plain to  you,  though,  is  the  fact  that  the  probability 
is  very  small  in  column  1  which  makes  it  small  in 
column  4,  so  that  these  are  not  two  independent 
things.  You  see  what  I  mean?  That  is,  most  of 
the  people  who  are  in  column  4  are  also  in  column  1. 

The  Court:     I  understand. 

The  Witness:  Therefore  the  whole  page  should 
be  considered  as  just  one  case.  The  two  instances 
here  are  depending  on  whether  you  want  to  con- 
sider only  the  employed  members  of  that  jury  or 
all  members  of  it.  That  is  all.  The  conclusion  is 
the  same  in  the  two  cases. 

Mr.  Margolis:  I  would  like  to  call  your  Honor's 
attention  to  the  fact  that  that  total  result  shows 
two  professional  and  semi-professional,  two  farm- 
ers and  farm  managers,  fourteen  proprietors,  man- 
agers and  officials,  five  clerical,  sales  and  kindred 
workers,  no  craftsmen,  no  operatives  and  kindred 
workers,  no  domestic  service  workers,  no  protective 
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service  workers,  no  service  workers  except  domestic 
and  protective  workers,  no  laborers,  and  no  one  no 
information.  [410] 

The  Court:  You  checked  them  to  see  if  any  of 
those  were  excused,  did  you,  or  you  don't  have  the 
questiomiaires  on  those,  so  you  can't  tell? 

Mr.  Margolis:  Our  other  exhibits  will  show  all 
of  these  things.  Before  we  are  finished,  we  will 
have  the  excused  and  every  type  of  sample. 

The  Court :  I  thought  the  testimony  was  that  the 
questionnaires  are  not  available  for  the  1946  grand 
jury. 

Mr.  Margolis :  We  had  the  cards  for  the  balance 
of  the  panel  and  we  have  an  exhibit  on  it. 

The  Court :  Very  well.  And  you  did  get  the  in- 
formation as  to  what  their  occupation  was? 

The  Witness:  That  is  right,  except  for  those 
cases  listed  as  unknown. 

Q.  (By  Mr.  Margolis)  :  Now,  I  notice  down  in 
the  lower  right-hand  corner  of  this  Exhibit  W-2 
for  identification  there  are  a  number  of  figures.  Are 
those  part  of  your  computation? 

A.  Those  are  the  results,  let's  say,  of  my  com- 
putation. 

Q.     Will  you  explain  what  they  are? 

A.  Yes.  The  P  is  the  probability  of  getting 
such  a  bad  result  as  is  observed  here,  and  the  state- 
ment there,  if  you  can  read  my  handwriting,  is  that 
that  is  less  than  .000001,  which  is  one  in  a  million. 

The  Court:  That  isn't  here.  You  have  X2 
equals  39,  10  equals  3,  P  equals  .5144.  [411] 
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The  Witness :     That  says  the  same  thing. 

The  Court:     I  see. 

The  Witness:  We  will  come  to  it  in  a  moment. 
The  X2  is  actually  X,  the  Greek  letter  Chi,  squared. 
It  is  a  statistical  measure  of  a  discrepancy  between 
a  sample  distribution  into  any  kind  of  classes  and 
the  corresponding  distribution  for  a  population. 

We  will  say  it  is  a  statistics  invented  by  Carl 
Pearson  in  1898,  a  thoroughly  accredited  statisti- 
cian, and  given  in  all  statistical  tests  for  the  specific 
purpose  of  testing  coincidence  and  agreement  or 
lack  of  agreement  between  a  sample  distribution 
into  classes  and  population  distribution. 

The  lower  case  "n"  is  perimeter  which  deals  with 
that  distribution.  I  just  can't  explain  it,  but  it  is 
something  in  which  you  have  to  enter  a  table.  It 
depends  on  the  computation. 

The  '*P"  that  you  have  on  your  sheet  means  it 
is  equal  to  .0,  and  then  there  is  a  superscript  5.  That 
means  that  that  is  a  shorthand  way  of  writing  five 
O's  after  a  decimal  point.  It  means  that  there  are 
as  many  O's  as  there  are  numbers  in  that  super- 
script. It  means  .000001.  X  square  equals  30.  Well, 
X  square  actually,  as  you  can  see  from  the  above,  is 
39,  which  is  a  larger  value,  and  that  makes  the  prob- 
ability less  than  the  figure  given  for  30.  It  is  my 
rough  guess  that  it  is  roughly  1  in  100  million,  but 
we  have  exact  figures  for  those  probabilities  in  later 
exhibits.  [412] 

Mr.  Margolis :  At  this  time,  your  Honor,  I  offer 
Exhibits  W-1  and  W-2,  which  are  the  worksheets 
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as  described  and  the  summary  of  occupations  of 
February  1946  grand  jurors  according  to  classifi- 
cations utilizing  the  1940  census,  into  evidence. 

Mr.  Calverley:  We  object  to  that  on  the  ground 
of  lack  of  foundation.  The  witness  has  testified  that 
he  has  not  examined  all  of  the  24,000  or  25,000 
names  which  was  the  basis  of  this  selection.  We  do 
not  have  here  the  questionnaires  of  the  February 
1946  grand  jury  except  those  who  v/ere  actually 
selected. 

A  further  objection  is  tliat  this  witness'  testimony 
is  based  on  hearsay.  He  did  not  do  this  personally, 
he  directed  it,  and  it  is  based  on  telephone  conversa- 
tions, a  great  deal  of  it,  that  his  subordinates  had 
with  not  only  possibly  even  the  prospective  juror 
himself  but  whoever  answered  the  telephone  at  the 
other  end  of  the  line. 

The  Court:  On  the  matter  of  hearsay,  I  do  not 
think  that  that  is  a  sufficient  ground  to  sustain  your 
objection,  because  most  expert  testimony  is  based 
upon  hearsay  and  is  only  opinion.  It  is  actually 
hearsa}^  itself.  I  do  not  know  whether  there  is  suffi- 
cient foundation  laid  to  admit  it  or  not. 

However,  it  v/ill  be  marked  for  identification  and 
a  ruling  on  it  will  be  reserved.  I  am  inclined  to 
think  that  it  is  [413]  not  admissible  on  the  ground 
that  there  is  not  sufficient  foundation  laid. 

Mr,  Margolis:  Your  Honor  please,  I  would  ap- 
preciate— I  have  this  problem,  which  your  Honor 
must  appreciate,  as  a  matter  of  ])roving  a  case — if 
your  Honor  rules  now  and  I  have  an  indication  as 
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to  the  basis  of  the  ruling,  maybe  I  can  supply  the 
foundation  that  is  lacking.  On  the  other  hand,  if 
we  wait  until  the  conclusion  and  I  simply  rest  on 
the  assumption  that  perhaps  your  Honor  will  admit 
it,  then  I  will  be  foreclosed  from  the  opportunity 
to  furnishing  any  additional  foundation.  I  think  I 
can  furnish  all  the  additional  foundation,  your 
Honor,  which  is  necessary — I  think  no  more  is 
necessary  at  this  time,  however. 

The  Court:  Counsel,  I  base  my  ruling  on  the 
proposition  that  this  man  has  not  examined  the 
25,000  names.  It  is  not  shown  that  he  has  ever  ex- 
amined any  previous  grand  jury  panel  drawn  in  this 
manner — he  says  this  is  1  in  100  million  with  this 
group  of  persons  in  a  cross-section — I  do  not  think 
there  is  sufficient  foundation  laid.  It  is  an  exceed- 
ingly interesting  situation,  but  I  do  not  think  there 
is  sufficient  foundation  for  it. 

Mr.  Margolis:     May  I  be  heard  on  that  point? 

The  Court:  It  may  be  that  it  would  be  material 
before  a  congressional  committee — I  don't  think 
there  is  any  doubt  of  that — who  are  corjsider'<ng  a 
means  to  secure  some  uniform  [414]  method  of  se- 
lecting a  jury,  but  in  connection  with  this  motion 
to  dismiss  this  indictment  on  the  ground  that  the 
law  has  not  been  complied  with,  I  don't  know.  I 
have  been  exceedingly  liberal,  I  think,  in  the  matter 
of  the  whole  hearing.  We  have  conducted  it  more 
or  less  as  an  inquiry  before  the  Court  rather  than 
restricting  you  to  what  has  been  indicated  to  be  a 
strict  matter  of  proof. 
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Mr.  Margolis:  May  I  be  heard  before  your 
Honor  makes  up  bis  mind? 

The  Court:  I  am  not  going  to  rule  against  you 
now,  but  I  am  not  prepared  to  rule  for  you.  It  may 
bo  that  further  examination  of  this  witness  and  fur- 
ther exhibits  will  develop  the  lack  of  foundation 
wliich  is  lacking. 

I  have  been  studying  the  situation  in  my  mind. 
I  don't  know  whether  any  of  this  witness'  testimony 
is  material,  and  at  the  conclusion  of  the  hearing  I 
may  strike  it  all  on  the  ground  that  there  is  not 
sufficient  foundation.  But  presently  I  will  let  it  in, 
his  testimony,  but  withhold  ruling  on  this. 

Mr.  Margolis :  I  would  like,  if  your  Honor  would 
permit  me,  to  have  something  to  say  about  it  be- 
cause I  think  it  would,  to  some  extent,  condition 
your  Honor's  approach  to  this  testimony. 

First  of  all,  as  far  as  this  particular  exhibit  is 
concerned,  we  already  have  in  evidence  the  23  ques- 
tionnaires for  the  February  1946  grand  jury,  and 
certainly  the  composition  of  [415]  that  grand  jury, 
that  is,  the  grand  jury  that  returned  the  indictment, 
is  material  to  the  inquiry  here,  and  the  basis  upon 
which  it  was  obtained.  As  your  Honor  indicated  in 
his  statement,  the  mamier  in  which  the  information 
was  obtained,  while  being  in  the  nature  of  hearsay, 
is  the  way  that  scientific  investigations,  the  way  that 
studies  are  made,  and  the  type  of  hearsay  that  is 
admissible. 

The  Court:  Opinion  testimony  is  hearsay.  It 
is  one  of  the  exceptions  to  the  hearsay  rule. 


Allied  Workers,  et  al.  vs.  U.  S.  A.         2289 

(Testimony  of  William  S.  Robinson.) 

Mr.  Margolis:  That  is  right.  So  at  least  this 
part,  to  begin  with,  of  the  exhibit  which  shows  the 
occupations  of  the  23  jurors  whose  cards  are  already 
in  evidence,  at  least  that  part,  it  seems  to  me,  is, 
even  under  your  Honor's  view  at  the  present  time, 
admissible.  , 

Now,  as  to  the  second  part,  as  to  the  question  of 
the  reliability  of  the  estimate,  we  have  this  witness' 
testimony,  who  I  believe  your  Honor  will  concede 
has  qualified  as  an  expert  in  this  field,  he  is  con- 
sidered as  an  expert  on  a  national  basis,  that  if  you 
took  these  at  random,  as  has  been  testified,  from 
25,000  or  30,000  cards,  and  made  other  random  se- 
lections and  added  to  that,  that  you  would  get  the 
same  overall  result  as  you  would  if  you  had  made 
the  original  choices  from  a  cross-section. 

In  other  words,  that  a  choice  from  a  cross-section 
of  a  small  segment,  let's  say  a  choice  of  23  from  a 
segment  of  [416]  30,000,  which  itself  constitutes  a 
cross-section,  will  give  you  the  same  result  as  the 
choice  of  23  from  the  original  group.  And  there  is 
no  reason  why  it  shouldn't  give  the  same  result,  and 
it  seems  to  me  it  is  logical  that  if  you  take,  say  3 
million  and  choose  30,000  which  will  constitute  a 
cross-section,  and  choose  23  from  the  30,000,  you  will 
achieve  the  same  results  mathematically  and  sta- 
tistically as  if  you  had  originally  taken  the  23  from 
the  3  million. 

In  any  event,  whether  that  is  correct  or  not,  that 
is  the  testimony  here. 
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The  Court:  Not  according  to  this  witness'  testi- 
mony. 

The  Witness:  That  is  demonstrable  mathemati- 
cally. 

Mr.  Margolis :     This  witness  has  so  testified. 

The  Court :     I  didn't  so  understand  his  testimony. 

Mr.  Margolis :     That  is  what  I  wanted  to  find  out. 

The  Court :  And,  moreover,  as  I  understand  this 
witness'  testimony,  he  says  that  the  only  way  you 
can  have  a  random  selection  is  by  the  random  num- 
ber system. 

The  Witness:  That  is  not  the  only  way,  but  it 
is  the  best  way. 

The  Court:     That  is  the  best  way. 

The  Witness:     That  is  the  easiest  way. 

Mr.  Margolis:  Your  Honor,  the  witness  has  tes- 
tified that  the  method  used  by  the  Jury  Commis- 
sioner of  the  Superior  Court  was  the  scientific  ran- 
dom method.  That  was  the  first  thing  [417]  that  he 
testified  to  when  he  was  put  on  the  stand  this  morn- 
ing, that  if  you  took  every  fifth  x>i"ecinct  list  and 
took  every  ninth  name  one  year,  and  the  next  year 
every  fourth  list  and  every  eighth  name,  that  that 
was  the  sort  of  method  that  he  was  talking  about. 

The  Court :     Is  that  a  random  number  method  % 

The  Witness:     Yes. 

The  Court:  Well,  then,  what  are  all  these  tables 
of  random  numbers'? 

The  Witness :  You  are  pushing  me  into  giving  a 
lecture. 

The  Court :     No,  I  am  not. 
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The  Witness:  The  purpose  of  randomness  is  to 
give  you  representativeness. 

The  Court:     All  right. 

The  Court:  The  purpose  of  randomness  is  to 
eliminate  bias. 

The  Witness :     Lack  of  bias  is  representativeness. 

The  Court:     All  right. 

The  Witness:  There  are  a  number  of  ways  of 
doing  it.  If  you  want  to  take  ultimately  the  whole 
population,  as  they  do  for  the  Superior  Court,  that 
doesn't  use  any  randomness,  but,  nevertheless,  is 
representative. 

There  are  other  ways  of  getting  randomness.  The 
point  seems  to  me  to  be — the  only  point  that  I  have 
seen  here  at  least — is  whether  or  not  this  is  a  repre- 
sentative sample  of  the  population.  That  is  all  I 
have  been  telling  you.    And  it  is  not.  [418] 

Q.  (By  Mr.  Margolis)  :  Are  there  variations 
as  [between — is  there  only  one  representative  sample 
of  23  persons  who  could  be  selected  to  form  a  grand 
jury  and  yet  be  said  to  be  a  representative  cross- 
section  ? 

A.     No,  there  are  a  very  large  number  of  them. 

Q.     Is  there  one  of  them?  A.     No. 

Q.     Is  it  anywhere  near  one  of  them? 

A.     No.  _ 

The  Court:     It  is  1  in  100  million,  isn't  it? 

The  Witness:  That  is  right.  It  is  two  of  the 
worst  in  a  million,  let's  say.  It  is  one  of  the  two 
worst  that  happens  once  in  a  million. 

The  Court:     I  thought  you  said  100  million. 

The  Witness:  I  am  sorry.  On  the  23,  my  esti- 
mate was  100  million. 
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The  Court:  On  the  men  it  was  1  in  a  million. 
They  weren't  quite  as  bad  unless  they  were  polluted 
by  the  eight  w^omen,  and  then  it  is  1  in  100  million? 

Mr.  Margolis:  Your  Honor,  so  that  the  exhibit 
may  be  clear,  the  first  column  includes  women,  it  in- 
cludes employed  women. 

The  Court:     I  thought  it  didn't. 

The  Witness:  It  is  the  number  of  persons  male 
and  female  [419]  employed  as,  and  the  other  is 
housewives. 

The  Court:  It  doesn't  say  '' number  of  persons 
male  and  female  employed  as." 

Mr.  Margolis:  It  says  '' Number  of  persons," 
and  I  think  ''Number  of  persons"  includes  male 
and  female. 

The  Court:  It  says  "Number  employed  as." 
Anyhow,  that  is  straightened  out.  It  includes  men 
and  women? 

The  Witness:  That  is  right.  I  misspoke  in  the 
2  out  of  a  million,  but  let's  say  the  only  exact  state- 
ment I  have  about  the  23  is  that  the  probability  is 
less  than  1  in  a  million.    So  let's  leave  it  at  that. 

The  Court:  You  testified  it  was  1  in  a  hundred 
million. 

The  Witness :  I  said  that  would  be  a  rough  guess 
as  to  what  the  actual  figure  was.  I  explained  that 
to  find  the  exact  figure  I  would  have  to  get  an  in- 
volved computation  so  I  could  only  guess  at  it.  That 
is  as  far  as  the  tables  go. 

The  Court:  There  is  another  thing  I  have  in 
mind  in  connection  with  whether  or  not  this  is  ad- 
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missible.     Congress  has  provided  by  statute  for  a 
jury  commissioner,  and  they  have  allowed  him  $5 
a  quarter,  or  whatever  it  is — ^what  is  it,  $5? 

Mr.  Smith :     Not  over  $15  a  term. 

The  Court :  Not  over  $15  a  term.  There  are  two 
terms  in  a  year,  so  that  would  be  not  over  $30  a  year. 
Congress  makes  the  appropriations  for  the  clerk's 
salaries  and  allows  [420]  the  personnel.  Now,  it 
might  be  desirable  to  go  to  the  voters'  register — I 
don't  know^;  I  will  say  for  the  benefit  of  counsel  here 
that  from  time  to  time  since  I  have  been  on  this 
bench  I  have  endeavored  to  find  a  means  other  than 
the  present  one  used  for  the  selection  of  juries,  and 
have  gathered  some  information  concerning  the  seg- 
regation and  methods  and  costs — but  the  point  I 
am  making  is  that  I  have  to  admit  this  evidence, 
not  only  in  the  light  of  w^hat  you  are  trying  to  get 
at  here,  but  also  in  the  light  of  what  Congress  has 
allowed  by  way  of  personnel  to  perform  these  serv- 
ices. 

Mr.  Margolis:  I  would  venture  to  disagree  with 
that,  your  Honor.  I  would  say  that  if  Congress 
hadn't  allowed  a  cent  for  the  selection  of  a  jury,  so 
that  there  was  no  way  of  paying  for  anything — 
let's  assume  that  the  court  said,  "I  will  have  to  deny 
a  jury  trial  because  I  have  no  means  of  getting  a 
jury.  I  am  not  allowed  any  means  of  getting  a  jury 
and  therefore  I  deny  you  a  jury  trial." 

The  Court:  I  could  appoint  somebody  marshal 
and  have  him  go  down  on  the  street  and  get  a  jury 
then. 


2294  Local  36,  Int'l  Fishermen  mid 

(Testimony  of  William  S.  Robinson.) 

Mr.  Margolis:  Let's  assume  that  3^011  have  no- 
body to  appoint  as  marshal  and  nobody  would  work 
without  money.  Let's  assume  that  sort  of  a  situa- 
tion. If  that  hapuened,  I  venture  to  say  that  the 
denial  of  a  jury  trial  would  nevertheless  be  reversed. 

Similarly,  the  Constitutional  right  to  a  represen- 
tative [421]  jur}^,  to  a  jury  which  is  selected  through 
a  system  designed  to  secure  a  cross-section  of  the 
community,  is  a  constitutional  right,  and  the  diffi- 
culties which  stand  in  the  way  of  getting  one,  under 
many  authorities  in  the  Supreme  Court,  must  yield 
to  the  constitutional  right. 

The  Court:  I  do  not  think  there  is  any  doubt 
about  that,  counsel,  but  I  have  to  take  into  consid- 
eration the  fact  that  this  statute  has  been  on  the 
statute  books  for  many  years,  that  for  a  great  many 
years  juries  have  been  selected  and  Congress  has 
had  a  problem  before  it,  and  certainly  the  latitude 
here  in  the  matter  of  the  clerk  going  out,  or  the 
commissioner  going  out,  and  canvassing  3  million 
names,  if  that  w^ere  necessary,  to  get  a  complete 
cross-section,  or  33,000,  or  the  5,498  precincts  in  the 
county,  is  a  matter  that  I  have  to  take  into  consid- 
eration in  limiting  the  scope  of  this  inquiry. 

Mr.  Margolis:  Your  Honor  please,  on  the  ques- 
tion of  what  has  been  done,  I  think  that  there  were 
many,  many  years  in  the  Federal  Courts  when 
there  were  no  women  on  the  jury,  yet  when  the  ques- 
tion was  presented  as  to  whether  or  not  there  should 
be  women  on  the  jury,  you  know  what  the  Sui)reme 
Court  said  in  the  Ballard  case. 
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For  many,  many  years  there  were  juries  ^Yithout 
Negroes  on  them,  where  Negroes  were  simply  kept 
ot¥  the  juries  until  a  series  of  cases  ending  up  with 
Smith  V.  Texas  established  that.     [422] 

For  many,  many  years  the  right  of  occupations 
of  ditferent  economic  sections  of  the  community  to 
be  represented  on  the  jury  was  not  recognized,  I 
concede  that,  but  we  now  have  the  Thiel  case. 

The  Court:  No,  I  cannot  agree  with  your  last 
statement,  that  different  economic  classes,  if  there 
is  such  a  thing,  were  refused  representation  on  the 
juries. 

In  any  eyent,  I  am  not  prepared  to  rule  on  it  at 
this  time,  and  it  may  be  that  you  can  develop  a  suffi- 
cient foimdation  later.  I  have  indicated  to  you 
something  of  what  is  in  my  mind. 

Mr.  Margolis :     May  we  have  a  short  recess  ? 

The  Court:     I  think  it  is  necessary. 

(Short  recess.) 

Tlie  Court :     Usual  stipulation  ? 

Mr.  Margolis:     Yes,  your  Honor. 

Mr.  Calverley:     Yes,  your  Honor. 

Mr.  Garrett:  If  your  Honor  please,  may  I  be 
excused  at  4:00  o'clock  to  go  to  another  court"? 

The  Court:  Surely.  I  am  sorry  I  delayed  you, 
but  I  had  some  business  with  another  judge  con- 
cerning another  matter. 

Proceed. 

Mr.  Margolis:  Your  Honor  please,  I  have  here 
some  yellow  sheets  marked  ''Grand  Jury  Excused 
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1946,"  and  a  white  sheet  headed  "Summaries  of 
Persons    on    Grand    Jury    Panel    February    [423] 
1946,"  which  I  will  ask  to  be  marked  as  the  defend- 
ants' exhibit  next  in  order. 

The  Court:  That  one  is  summaries  of  persons 
on  grand  jury  panel  February  1946? 

Mr.  Margolis:  That  is  correct.  I  will  ask  that 
those  be  marked  X-1  and  X-2. 

The  Clerk:  The  yellow  sheets  will  be  X-1  and 
the  white  sheet  X-2. 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  X-1  and  X-2  for  identi- 
fication.) 

Mr.  Garrett :  What  are  the  titles  of  the  two  sec- 
tions, may  I  ask,  of  that  exhibit  % 

(Conference  between  defense  counsel.) 

Mr.  Calverley:  I  understand,  your  Honor,  that 
this  is  marked  only  for  identification? 

The  Court:     Marked  only  for  identification;  yes. 

Q.  (By  Mr.  Margolis) :  Now,  with  regard  to  the 
document  which  has  been  marked  X-2  for  identifi- 
cation, I  notice  that  it  has  a  number  of  titles  on 
the  left-hand  side,  professional  and  semi-profes- 
sional workers,  farm  and  farm  managers,  and  so 
forth.  Are  those  the  same  as  the  summary  on  W-2 
which  you  referred  to?  A.     Yes. 

The  Court:     Same  headings? 

Q.  {Bj  Mr.  Margolis)  :  And  also  the  headings 
are  the  [424]  same,  and  they  mean  the  same  things, 
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and  the  figures  generally  are  the  same  and  mean 

the  same  thing?  A.     Yes. 

The  Court :     And  the  columns  *? 

Q.  (By  Mr.  Margolis)  :  And  the  columns  and 
the  computations  were  made  in  the  same  manner, 
is  that  correct  ?  A.     That  is  correct. 

Q.  Now,  X-1  is  labeled  '* Grand  Jury  Excused 
1946."     Can  you  tell  us  what  that  is? 

A.  These  are  the  records  from  the  cards  of  the 
grand  jury  panel  who  didn't  serve  as  grand  jury 
members  in  February  1946. 

There  is  one  card  which  could  not  be  found,  so 
that  there  are  only  26  cases  here  instead  of  the  27 
necessary  to  make  up  the  total  of  50. 

Q.  Which  does  not  include  the  23  jurors  who 
actually  served  and  for  vrhom  there  were  question- 
naires, is  that  right? 

A.  No.  Their  individual  records  have  already 
been  put  in. 

Q.  Is  it  true  that  X-2,  tlien,  constitutes  a  com- 
pilation of  X-1,  X-1  and  W-1? 

A.     That  is  right. 

Q.  So  as  to  give  the  entire  grand  jury  panel 
for  February  1946,  both  those  who  had  served  and 
those  who  were  excused,  with  the  exception  of  the 
one  card  which  couldn't  be  located?  [425] 

A.     That  is  right. 

Q.  Now%  with  regard  to  the  left-hand  column, 
*' Employed  as,"  on  X-2,  did  you  compute  the  pos- 
sibilities with  regard  to  that  kind  of  a  selection 
being  made  by  an  unbiased  selection  from  a  cross- 
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section  of  the  eomniunity,   computed  in  the  same 

manner  as  referred  to  with  regard  to  W-2? 

A.     No,  I  did  not. 

Q.     Did  you  overlook  making  that  one? 

A.  Xo.  There  is  no  reason  to  make  it.  I  com- 
puted it  for  the  total,  for  the  four  columns,  and  the 
probability  here  will  be  of  the  same  size,  approxi- 
mately. 

Q.     You  can  tell  that  by  examining  it? 

A.     Yes. 

Q.     Approximately  the  same  size? 

A.  Yes.  It  depends  on  the  average  size  of  the 
discrepancies  between  the  observed  and  the  hand- 
written figures,  and  tliey  are  about  the  same  in  the 
two  cokunns.  The  probabilities  are  so  small  that 
there  is  no  use  in  computing  it. 

Q.     You  mean  the  difference  in  probability? 

A.     Yes. 

Q.  Then  you  did  compute  the  jDrobability  with 
regard  to  the  total  colunms? 

A.     That  is  right. 

Q.     What  decision  did  you  arrive  at? 

A.  The  i)robability  of  getting  a  sample  that  far 
out  of  [426]  line  is  considerably  less  than  one 
chance  in  a  million. 

Q.  You  didn't  compute  the  exact  extent  to  which 
it  is  one  chance  in  a  million  ? 

A.  That  is  right,  but  I  can  guess  at  it  as  roughly 
1  in  100  million  again. 

Q.  How  about  the  left-hand  column,  ''Employed 
as,"  would  it  be  about  the  same? 
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A.  About  the  same.  Probably  it  would  be  a  lit- 
tle larger,  that  is,  the  sample  would  be.  I  suppose 
the  probability  would  be  1  in  70  million. 

The  Court:     How  many? 

The  Witness:     One  in  70  million. 

Mr.  Margolis :  At  this  time,  your  Honor,  I  offer 
Exliibits  X-1  and  X-2  in  evidence. 

Mr.  Calverley:  We  object  to  that,  your  Honor, 
on  the  same  grounds  as  heretofore  specified. 

The  Court:  They  will  be  marked  for  identifica- 
tion and  the  ruling  reserved. 

Before  you  get  away  from  that  now,  do  you  have 
those  before  you'? 

The  Witness:     No. 

The  Court :  Hand  both  W-2  and  X-2  to  the  wit- 
ness. 

On  X-2  the  total  is  seven  professional  and  semi- 
professional  workers,  is  that  correct? 

The  Witness :     That  is  correct.  [427] 

The  Court:  On  W-2,  two  served.  That  would 
indicate  five  were  excused,  isn't  that  right? 

The  Witness:  I  haven't  found  the  total  column 
yet  for  W-2.    That  is  correct. 

The  Court:     Five  were  excused? 

The  Witness:    Yes,  sir. 

The  Court :  Or  five/sevenths  of  those  called  were 
excused. 

The  Witness:  At  least  they  didn't  serve.  I 
presume  they  were  excused. 

The  Court:  Well,  the  method  is  to  find  them 
excused  or  incompetent  or  disqualified  by  the  judge. 
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These  were  called,  summaries  of  persons  on  the  jury- 
panel,  and  the  testimony  was  that  they  were  called 
and  those  that  did  not  serve  were  excused. 

The  Witness:     I  see  what  you  mean. 

The  Court:  Farmers  and  farm  managers,  there 
is  one  that  served  and  one  that  was  called. 

The  Witness:     That  is  correct. 

The  Court:  Proprietors,  managers  and  officials, 
excepting  farm,  fourteen  served  and  21  w^ere  called. 

The  Witness :     That  is  correct. 

The  Court:  That  would  indicate  one-third  of 
those  were  excused. 

The  Witness:     That  is  correct.  [428] 

The  Court:  Clerical,  sales  and  kindred  workers, 
it  indicates  eight  were  called  and  five  served,  or 
three-eighths  of  them  were  excused. 

The  Witness:     That  is  correct. 

The  Court:  Craftsmen,  foremen  and  kindred 
workers,  being  the  next  heading,  four  were  called 
and  all  four  of  them,  or  100  per  cent,  were  excused. 

The  Witness:     That  is  correct. 

The  Court:  Operatives  and  kindred  workers, 
one  was  called  and  that  one  was  excused. 

The  Witness:     That  is  right. 

The  Court:     Or  100  per  cent. 

The  Witness:     Yes. 

The  Court:     Domestic  workers,  none  were  called. 

You  do  not  give  any  weight  to  that  in  your  cal- 
culations here,  do  you? 

The  Witness:  I  don't  understand  what  you 
mean.^ 
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The  Court :  Well,  in  your  Exhibit  W-2  you  have 
the  figures  2.5  as  the  number  of  persons  in  the  cate- 
gory indicated  who  would  have  been  called  if  they 
had  been  a  true  cross-section  statistically  extrapo- 
lated in  the  manner  that  you  have  testified  to.  Then 
in  back  of  domestic  w^orkers  on  Exhibit  W-2  you 
do  not  have  anything. 

The  Witness:     I  do  on  my  sheet. 

The  Court:     There  is  none  here.  [429] 

Mr.  Margolis:  That  is  an  office  copy.  It  isn't 
complete.    It  is  on  here. 

We  can  just  write  it  in  on  the  working  copy,  your 
Honor. 

The  Witness:  It  was  put  in  on  the  wrong  line. 
The  2.4  should  have  been  on  the  line  above,  and  .4 
next. 

The  Court :     Domestic  and  protective,  that  was  .0. 

W^ell,  there  were  no  domestic  workers  called,  no 
service  workers  except  domestic  and  protective,  no 
farm  laborers,  and  then  under  '*No  information" 
there  were  seven  called  and  only  one  served,  or  six- 
sevenths  of  them  were  excused. 

The  Witness:     That  is  correct. 

The  Court :  There  was  no  way  of  knowing  what 
their  occupation  might  have  been? 

The  Witness:     No. 

Mr.  Margolis:  I  might  say  that  the  percentage 
of  '*No  information"  is  much  greater  than  in  any 
others,  because  on  the  26  there  were  only  cards  and 
no  questionnaires.  In  all  the  other  instances  we 
had  questionnaires.    This  is  the  one  case  where  we 
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had  to  resort  to  sources  other  than  the  Commission- 
er's records  in  order  to  get  the  occupation. 

The  Court:  Do  I  imderstand  you  to  say  that  it 
would  have  made  no  difference  by  virtue  of  the  fact 
that  100  per  cent  of  the  craftsmen,  foremen  and 
kindred  workers  were  excused  and  three-eighths  of 
the  clerical,  sales  and  kindred  workers,  that  it  made 
no  difference  in  the  make-up  of  this  [430]  jury,  that 
it  still  would  have  been  one  chance  in  approximately 
100  million? 

The  Witness:  It  would  have  been  a  chance  far 
too  small  to  have  occurred  by  chance. 

The  Court:  It  is  a  chance  far  too  small  to  have 
occurred  by  chancel 

The  Witness:  That  is  right.  It  would  still  be 
an  improbable  selection,  highly  improbable  selec- 
tion. 

The  Court:     Highly  improbable  selection? 

The  Witness:     Yes. 

The  Court:  That  is  to  say,  excusing  all  of  these 
people? 

The  Witness :     Yes. 

Q.  (By  Mr.  Margolis) :  Let's  see,  what  is  it 
that  you  mean  would  be  highly  improbable? 

A.  I  mean  in  this  sense,  that  if  you  would  look 
at  the  total  panel,  that  is,  X-2,  the  distribution  there 
is  an  extremely  improbable  selection  from  the  total 
population. 

Now,  on  the  only  way  in  which  you  could  have 
gotten  a  representative  grand  jury  would  be  to 
somehow  adjust 
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The  Court:  A  statistically  representative  grand 
jnry. 

The  Witness:  A  statistically  representative 
grand  jury,  that  is  right — Avould  be  to  somehow  ad- 
just for  the  unrepresentative  nature  by  selecting  to 
it  from  the  biased  jurors. 

The  Court:     Statistically  biased. 

The  Witness :  That  is  right.  In  other  words,  b}^ 
selecting  [431]  for  rejection — by  excusing,  to  be 
exact — 15  of  those  persons  from — well,  how  many — 
we  only  need  in  the  grand  jury  or  should  have  in 
the  grand  jury  only  2.7  proprietors,  managers  and 
officials,  and  therefore  you  would  have  had  to  ex- 
cuse 18  of  them  that  were  called  on  the  panel. 

Q.  (By  Mr.  Margolis:  In  other  words,  you 
never  had  a  chance  from  the  start,  is  that  correct? 

A.     That  is  correct. 

The  Court:     A  chance  for  what? 

The  Witness:  A  statistically  representative 
grand  jury. 

The  Court:  That  is  no  indication  that  the  peo- 
ple who  were  finally  selected  were  otherwise  not  im- 
partial, though. 

The  Witness:     No,  nothing  whatever. 

Mr.  Margolis:  I  would  like  to  say,  your  Honor, 
that  our  motion  does  not  go  to  that  point. 

The  Court:     That  may  be  the  law. 

Mr.  Margolis:  At  least  that  is  not  our  under- 
standing of  the  law,  your  Honor.  Our  understand- 
ing of  the  law  is  that  it  is  not 

The  Court:  It  must  be  impartially  selected  to 
be  impartial.    That  is  the  effect  of  your  motion. 
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Mr.  Margolis:  That  we  are  entitled  to  a  grand 
jury  and  to  a  trial  jury  selected  from  a  cross-section 
of  the  population,  using  a  method  designed  to 
achieve  a  statistically  unbiased  grand  jury  from  that 
cross-section.  [432] 

Now,  it  may  be  that  those  statistics  will  work 
out  in  different  ways  under  different  situations,  but 
if  the  method  is  such  that  it  leads  to  a  statistically 
biased  grand  jury,  then  both  from  an  administra- 
tive and  from  a  constitutional  viewpoint  the  grand 
jury  or  the  trial  jury,  as  the  case  may  be,  have  been 
improperly  selected  and  may  not  act,  or  the  indict- 
ment under  the  grand  jury  may  not  stand. 

That  is  our  view  of  the  law,  and  we  are  prepared 
to  argue  that,  of  course,  at  the  appropriate  time. 

Mr.  Calverley:  We  take  the  opposite  view  and 
are  prepared  to  argue  that  there  is  nothing  in  the 
law  that  requires  that  a  grand  jury  be  impartial  on 
a  statistical  basis,  or  that  it  be  selected  on  that 
basis  at  all. 

Mr.  Margolis:  I  didn't  say  that  the  final  result 
has  to  be  impartial  on  a  statistical  basis. 

Mr.  Calverley:     Or  be  selected  on  any  such  basis. 

Mr.  Margolis :  That,  then,  is  where  we  part  com- 
pany. 

I  ask  that  this  group  of  cards  that  I  have  marked 
"Federal  Grand  Jurors  September  1946  Term"  be 
marked  Y-1,  and  ^'Summary  of  Occupations  of  Sep- 
tember 1946  Grand  Jury  According  to  Classifica- 
tions Utilized  in  1940  Census"  be  marked  Y-2.     It 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2305 

(Testimony  of  William  S.  Robinson.) 
just  happens  that  in  this  case  our  working  records 
were  kept  on  cards  instead  of  on  the  yellow  sheets. 
The  Court:     They  will  be  marked  for  identifica- 
tion. [433] 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  Y-1  and  Y-2  for  identifi- 
cation.) 

Mr.  Margolis:  If  your  Honor  please,  I  would 
like  to  suggest  a  method  of  perhaps  saving  some 
time  with  regard  to  each  of  these  exhibits.  I  know 
that  with  regard  to  each  of  these  exhibits  the  tes- 
timony as  to  the  general  form  of  the  exhibit  as  to 
the  method  preparing  the  exhibit  and  as  to  what  the 
letter  and  the  letter  2  documents  are  respectively 
would  be  the  same.  I  could  go  over  each  one  and 
we  could  simply  let  the  record  show,  or  have  a  stip- 
ulation that  the  testimony  would  be  the  same  with- 
out binding  anybody  to  the  truth  or  lack  of  truth 
of  that  testimony,  and  proceed  a  lot  faster. 

The  Court:  Would  you  want  to  stipulate,  with- 
out waiving  your  objection,  that  if  the  same  ques- 
tions were  asked  this  witness  concerning  the  rest 
of  these,  which  will  be  marked  with  the  appropriate 
numbers,  that  he  would  give  the  same  answers  as 
he  did  to  Exhibits  W  and  X? 

Mr.  Margolis:  Not  the  mathematical  computa- 
tions, but  simply  as  to  the  manner  of  preparation 
and  as  to  what  the  columns  show.  As  to  what  the 
mathematical  computations  are,  we  will  have  sepa- 
rate testimony  from  each  exhibit. 
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Mr.  Calverley:  So  far  as  we  are  concerned,  we 
have  no  objection  to  so  stipulating,  without  preju- 
dice to  our  right  to  move  to  strike  the  whole  testi- 
mony on  the  ground  of  [434]  immateriality  at  the 
ai^propriate  time,  and  for  lack  of  foundation. 

The  Court:  Very  well.  Let  us  get  the  rest  of 
them  marked  while  we  are  at  it. 

Mr.  Margolis :     I  will  call  these  off,  then. 

I  will  ask  that  the  yellow  sheets  headed  '' Federal 
Giand  Jury  Panel  September  1946  Term"  be 
marked  Z-1,  and  that  the  "Summary  of  Occupa- 
tions of  September  1946  Grand  Jury  Panel  Accord- 
ing to  Classifications  Utilized  in  1940  Census"  be 
marked  Z-2. 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  Z-1  and  Z-2  for  identifi- 
cation.) 

Mr.  Margolis:  Next,  your  Honor,  I  will  ask  that 
the  group  of  yellow  sheets  carrying  no  other  head- 
ing than  the  first  sheet  bears  the  heading  '*  Profes- 
sional and  Semi-Prof essional  Workers,"  otherwise 
it  doCvsn't  appear  to  have  a  heading,  however,  they 
relate  to  these  which  I  will  ask  to  be  marked  AA-1, 
they  relate  to  the  document  which  I  will  ask  to  be 
marked  AA-2,  which  is  "Summary  of  Occupations 
of  September  1946  Petit  Juroi's  According  to  Clas- 
sifications Utilized  in  1940  Census." 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  AA-1  and  AA-2  for  iden- 
tification.) 


Allied  Workers,  et  at.  vs.  U.  S.  A.  2307 

(Testimony  of  William  S.  Robinson.) 

The  Court :     Do  you  have  several  copies  of  that  ? 

Mr.  Margolis :  I  think  that  is  one  on  which  there 
were  several  copies  prepared.  [435] 

The  Court:     Very  well. 

Mr.  Margolis :  Next  is  BB.  I  ask  that  the  '^Sum- 
mary of  Occupations  for  all  1946  Jurors  for  Whom 
Information  is  Available  According  to  Classifica- 
tions Utilized  in  1940  Census  "—there  are  no  yellow 
sheets  because  this  is  a  summary  of  all  of  those  pre- 
ceding 1946— be  marked  BB. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  BB  for  identification.) 

Mr.  Margolis:  As  CC-1  I  ask  be  marked  *' Fed- 
eral Grand  Jury  February  1947  Term"  and  as  CC-2 
*' Summary  of  Persons  Federal  Grand  Jury  Febru- 
ary 1947." 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  CC-1  and  CC-2  for  iden- 
tification.) 

Mr.  Margolis :  As  DD-1  I  ask  be  marked  the  yel- 
low sheets  which  are  headed  "'Jurors  Excused  Feb- 
ruary 1947,"  and  as  DD-2  '^  Summary  of  Jurors 
February  1947  Excused." 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  DD-1  and  DD-2  for  iden- 
tification. ) 

Mr.  Margolis:  Then  EE-1  I  ask  to  be  marked 
''Petit  Jury  February  3,  1947"— those  are  the  yel- 
low sheets— and  the  white  sheets,  "Summary  of 
Persons  on  Petit  Jury  February  1947"  as  EE-2. 
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(The  documents  referred  to  were  marked 
Defendants'  Exhibits  EE-1  and  EE-2  for  iden- 
tification.)  [436] 

Mr.  Margolis :  As  FF-1 1  ask  be  marked  the  yel- 
low sheets  headed  "Questionnaires  for  Petit  Jurors 
Summoned  to  Appear  2/17/47,"  and  as  FF-2  the 
white  sheet  headed  "Questionnaires  for  Petit  Jurors 
Summoned  to  Appear  2/17/47." 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  FF-1  and  FF-2  for  iden- 
tification.) 

Mr.  Mari^olis:  Then  as  GG-1  the  yellow  sheets 
"Petit  Jury  February  1947,  Jury  Term  Returnable 
2/3/47  Excused,"  and  as  GG-2  "Summary  of  Petit 
Jurors  February  1947  Excused." 

(The  documents  referred  to  were  marked 
Defendants'  Exhibits  GG-1  and  GG-2  for  iden- 
tification. ) 

Mr.  Margolis:  Then  as  HH-1  the  yellow  sheets, 
which  are  not  headed  but  which  are  part  of  Ex- 
hibit GG-2,  "Summary  of  Persons  on  the  Jury  not 
Drawn  1947." 

The  Court:  What  do  you  mean  by  "Summary 
of  Persons  on  the  Grand  Jury  not  Drawn?" 

Mr.  Margolis:  That  means  those  remaining  in 
the  box  out  of  the  822  names  which  we  have.  Your 
Honor  will  remember  that  out  of  the  855  names  we 
only  found  questionnaires  for  822,  and  there  is  an 


.-v-,-     I 


Allied  Workers,  et  al.  vs.  U.  S.  A,  2309 

(Testimoii)^  of  William  S.  Robinson.) 
explanation  that  the  other  33  might  have  been  sent 
in  to  the  judge  to  be  excused  and  never  found  their 
way  back. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  HH  for  identification.) 

Mr.  Margolis:  Then  as  II  we  ask  be  marked 
''Overall  [437]  Summary  of  Jury  1947."  There  are 
no  yellow  sheets  for  that  because  that  is  merely  a 
summary  of  the  previous  1947  exhibits. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  II  for  identification.) 

Q.  (By  Mr.  Margolis)  :  Now,  in  order  to  save 
time,  Dr.  Robinson,  will  you  please  go  through  Ex- 
hibits Z  through  II  and  give  us  the  mathematical 
computations  of  probabilities  that  you  have  com- 
puted with  regard  to  each  of  those  exhibits,  stating 
with  respect  to  each  exhibit  and  with  respect  to  each 
column,  each  of  those  mathematical  computations 
and  how  it  was  made? 

A.  Z-2,  which  is  the  September  1946  grand  jury 
panel,  in  the  fourth  column,  that  is,  for  the  total 
including  retired  and  housewives,  the  probability  is 
1  in  1  million  of  getting  a  distribution  out  of  line 
as  far  as  this  one  is.  I  am  giving  figures  only  to 
round  numbers. 

Q.     You  are  not  giving  the  exact,  precise  figure? 

A.  Well,  in  this  way,  if  it  is  point  and  then 
000065  I  will  call  it  zero  1  just  to  make  it  a  con- 
venient number. 

In  AA-2,  which  is  the  1946  petit  jurors 
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Q.     Could  you  give  us  the  right-hand  column? 

A.  I  gave  you  only  the  right-hand  column  on 
that.  I  didn't  compute  the  left-hand  column  at  all. 
The  discrepancies  are,  if  any,  larger  in  the  left- 
hand  column  than  in  the  right. 

Q.     All  right.  [438] 

A.  It  is  unquestionably  a  very  small  probability, 
and  there  was  no  use  in  computing  it. 

Q.     All  right. 

A.  In  AA-2,  v/hich  is  the  September  1946  petit 
jurors,  for  the  left-hand  column,  that  is,  ''Number 
Employed  as,"  the  probability  of  getting  a  distri- 
bution as  bad  as  this  one  or  worse  is  equal  to  a  num- 
ber which  is  .0  repeated  for  68  times,  and  then  a  1. 

Q.     That  would  be  like  the  probability  of  1  in 

A.  It  is  a  chance  of  1  in  a  number  which  is  the 
figure  1  followed  by  69  O's. 

Q.  All  right.  How  about  the  right-hand  col- 
umn? 

A.  That  was  the  left-hand  column.  The  right- 
hand  column  for  the  total,  that  is,  including  the  re- 
tired and  housewives,  the  possibility  is  1  in  a  num- 
ber which  is  1  followed  by  73  O's  instead  of  69  O's. 

The  Court:     How  would  you  say  that? 

The  Witness:  You  would  have  to  say  in  in 
powers  of  10.  The  way  a  mathematician  would 
state  it,  he  w^ould  state  it  1  by  1  times  10  to  the 
minus  68  power. 

Q.  (By  Mr.  Margolis) :  There  is  no  term  such 
as  billion  or  trillian? 

A.     You  run  out  of  those  in  the  first  few  O's. 
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I  might  add,  whereas  these  numbers  seem  almost 
incredible,  they  do  so  to  me.  I  have  never  seen  a 
consistent  set  of  [440]  unprobable  distribution  of 
samples  in  my  life. 

Q.     (By  Mr.  Margolis) :     All  right.     Go  on. 

A.  BB,  that  is  occupations  for  all  1946  jurors 
for  which  there  are  records,  the  left-hand  column, 
which  is  for  the  number  employed  only,  I  have  no 
computation  because  it  is  obviously  a  number  about 
the  same  as  the  one  for  the  right-hand  column. 

For  the  right-hand  column  the  total  of  employed 
housewives  and  retired,  the  probability  is  equal  to 
.0,  and  of  the  O's  there  are  126,  and  then  there  is  a 
2.    That  is  a  probability  of  2  in  a  number  which  is 

1  followed  by  127  O's. 
Q.     2  over? 

A.  2  over  1,  and  then  127  O's.  I  should  say,  from 
a  rough  estimate,  that  is  approximately  the  prob- 
ability that  the  judge  would  grow  wings  and  fly 
about  the  courtroom  in  the  next  minute.  The  prob- 
ability of  physical  science  is  of  that  size.  It  has 
been  computed  about  that  size. 

CC,  grand  jury  February  1947,  I  have  the  right- 
hand  column  only,  that  is,  the  total  of  employed, 
housewives  and  retired.     The  probability  there  is 

2  in  1  million. 

The  Court:     That  is  on  the  right-hand  column? 

The  Witness:  That  is  on  the  right-hand  column 
for  the  total  of  employed,  housewives  and  retired 
all  together. 
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Mr.  Margolis:  I  wonder  if  I  could  interrupt  a 
moment  and  ask  you  to  explain  something.  [440] 

Q.  Is  there  any  relationship  between  a  large  sam- 
pling, between  the  difference  in  ])robabilities  of  a 
large  sampling  which  is  off  a  long  way,  and  of  a 
small  sampling  which  is  off  a  long  way? 

A.     Yes. 

Q.     Will  you  explain  that,  please? 

A.  A  small  number  of  cases,  23  for  a  grand 
jury,  may  be  quite  wide  of  the  population  distribu- 
tion, quite  far  off,  and  still  not  show  a  small  prob- 
ability. 

Q.  Stil]  be  within  the  limits  of  actual  probabil- 
ity? 

A.  Yes.  When  you  have  a  large  number  of 
cases  the  relatively  smaller  discrepancy  will  turn 
out  to  be  veiy  improbable,  so  that  the  test  is  lenient 
for  grand  jurors  and  less  lenient  for  panels  or  for 
larger  groups  of  cases. 

Q.  In  some  of  these  smaller  groups  where  there 
appears  to  be  about  the  same  proportion,  the 
chances  will  be  1  in  a  million,  but  in  the  larger 
groups  the  chances  will  be  very  much  slighter  of 
attaining  that  result,  is  that  right  ? 

A.     That  is  correct. 

Q.  Now,  will  you  go  on,  please?  First  of  all, 
you  didn't  compute  the  left-hand  column. 

A.     I  said  that,  I  think,  previously. 

Q.     It  would  be  about  the  same? 

A.  It  would  be  slightly  larger,  but  about  the 
same.    In  DD,  which  is  the  grand  jurors,  summary 
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of  grand  jurors  [441]  February  1947  excused,  the 
left-hand  column  I  did  not  do.  I  have  the  probabil- 
ity for  the  right-hand  column,  that  is,  of  employed, 
housewives  and  retired,  and  a  very  striking  fact  is 
that  the  probability  there 

The  Court:     You  mean  that  is  the  total? 

The  Witness:     That  is  the  total. 

The  Court:  Including  the  number  employed  as 
well  as  the  others'? 

The  Witness:  That  is  right.  The  probability 
there  is  1  in  10. 

The  Court:     One  in  10 <? 

The  Witness:     That  is  correct. 

The  Court:  In  other  words,  out  of  the  same 
batch  of  persons  of  the  grand  jury  that  was  drawn 
it  was  1  in  2  million,  is  that  right? 

The  Witness:     Two  in  1  million. 

The  Court :     Two  in  1  million  ? 

The  Witness:     Two  in  1  million. 

The  Court :     And  those  that  were  excused  1  in  10  ? 

The  Witness :     That  is  correct. 

The  Court:     You  can  have  variation,  then? 

The  Witness:     That  is  what  happened. 

The  Court:     That  is  what  happened. 

Q.  (By  Mr.  Margolis) :  If  you  combined  the 
two — we  have  not  combined  those  two  here  for  that 
purpose — but  if  you  [442]  combined  the  two,  do  you 
know  about  what  the  probabilities  were? 

A.  The  probability  would  be  on  the  order  of  1 
in  a  million. 
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Q.  In  other  words,  if  you  took  the  original  panel 
from  which  the  grand  jurors  were  excused  and  the 
grand  jurors  were  selected,  it  would  be  about  1  in 
a  million'?  A.     Yes. 

The  Court :  In  other  words,  if  a  person  were  de- 
liberately setting  about  to  get  this  classification,  he 
would  have  to  try  it  a  million  times  before  he  de- 
liberately excluded  all  of  the  other  classes  and  got 
this  proportion  here  ? 

The  Witness :     No,  in  fact,  definitely  not. 

The  Court:  So  then  this  does  not  indicate,  do 
I  understand,  to  you  a  deliberate  bias  on  the  part 
of  the  person  who  selected  it? 

The  Witness:  May  I  answer  .your  first  question 
first? 

The  Court :  You  have  answered  it  already.  You 
said  no. 

Mr.  Margolis :     I  think  it  ought  to  be  repeated. 

The  Court:  That  is  the  one  that  was  actually 
selected. 

Mr.  Margolis :     But  deliberately,  you  say. 

The  Witness:  One  may  select  a  very  unrepre- 
sentative sample  and  take  it  just  once.  That  is 
why  I  said  no. 

The  Court:  According  to  the  decisions,  it  has 
to  be  a  conscious  exclusion.  In  this  one  here  you 
said  that  it  was  [443]  one  chance  in  the  figure  1 
followed  by  126  O's.  To  obtain  that  result  delib- 
erately a  person  would  have  to  do  it  that  many 
times,  is  that  right? 
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The  Witness:  I  don't  miderstand  your  question, 
to  attain  the  result"? 

The  Court :  To  deliberately  set  out  to  attain  that 
result. 

Mr.  Margolis :  You  mean  using  an  unbiased  ran- 
dom method? 

The  Court:     Using  a  biased  method. 

The  Witness:  Using  a  biased  method,  I  can  do 
it  once. 

The  Court:  Using  a  biased  method  you  can  do 
it  once  ? 

The  Witness :  I  will  pick  all  of  the  business  class 
and  leave  out  everybody  else,  and  there  you  have 
a  sample  which  is  even  more  biased  than  this  one. 

The  Court :     All  right. 

The  Witness:  The  probabilities  refer  to  picking 
without  bias  or  randomly,  and  then  it  would  take 
several  billion  trials  in  order  to  get  a  sample  this 
much  out  of  line. 

Q.  (By  Mr.  Margolis)  :  Would  you  go  on  now, 
Doctor  ? 

A.  I  think  I  was  talking  about  the  probability 
of  1  in  10. 

The  Court:     That  is  DD-2. 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Margolis)  :  How  about  the  prob- 
ability in  the  "Employed  as?"  [444] 

A.  It  would  be  approximately  the  same.  There 
is  not  much  difference. 

Q.     How  about  EE? 

A.  EE-2,  persons  on  petit  jury  February  3,  1947, 
there  I  did  not  do  the  first  column  since  it  is  the 
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same  approximately  as  the  fourth,  but  for  the  fourth 
column,  that  is,  the  total  of  those  emx)loyed,  plus 
housewives  and  plus  retired,  the  probability  is  very 
much  less  than  1  in  1  million,  1  in  50  or  100  million. 
The  table  only  went  to  1  in  1  million. 

Q.  You  didn't  make  that  extra  computation  that 
you  made  in  some  of  the  other  instances'? 

A.     No. 

Q.     The  next  one? 

A.  FF-2,  questionnaires  for  petit  jurors  sum- 
moned to  appear  2/17/47,  I  have  only  the  total  col- 
umn again,  since  there  are  only  17  out  of  180,  200 
cases  in  the  housewives  and  retired  column,  and  in 
any  case  the  columns  are  similar.  For  the  total  col- 
umn consisting  of  the  employed  plus  the  housewives 
plus  the  retired,  the  probability  is  well  less  than  1 
in  a  million  again. 

Q.    GG-2? 

A.  GG-2,  again  only  for  the  right-hand  column, 
since  the  columns  are  similar,  that  is  for  the  em- 
ployed, plus  housewives  plus  the  retired,  the  prob- 
ability is  well  less  than  a  million,  and  that  is  a  defi- 
nite statement.  My  guess  is  it  [445]  would  be  1  in 
roughly  50  million. 

The  Court:     What  was  FF-2? 

The  Witness:  That  is  about  of  the  same.  The 
probability  is  less  than  1  in  a  million,  and  I  estimate 
it  as  somewhere  between  1  in  50  and  1  in  100  million. 

Q.     (By  Mr.  Margolis)  :     HH-2? 

A.  HH-2  is  for  persons  on  the  jury  not  drawn 
1947.    Again  I  have  the  right-hand  column  only,  the 
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columns  being  similar  and  there  being  only  42  cases 
out  of  400  in  the  two  columns  for  housewives  and 
retired.  There  I  have  no  figure  apparently  for  the 
X.  The  probability  is  probably  very  much  less  than 
1  in  1  million  again. 

Q.  That  would  be  the  same  for  the  other  col- 
umn? 

A.  About  the  same  for  both  columns.  In  fact, 
the  probability  would  be  almost  incredibly  small. 
It  would  be  one  of  the  probabilities  such  as  I  have 
computed  before,  that  is,  wdth  a  hundred  or  more 
O's  in  it. 

Q.  Now  we  have  the  overall  summary  of  the 
jury  for  1047  where  we  have  a  sample  of  the  822 
questionnaires. 

A.  There  I  have  only  the  right-hand  column 
again,  since  the  results  w^ould  be  similar.  There 
are  800  cases  and  only  70,  or  10  per  cent  roughly, 
in  the  two  columns  for  housewives  and  retired,  and 
the  results  are  so  highly  significant  for  the  right- 
hand  column  that  they  must  before  the  left-hand 
column  as  well.  [446] 

The  probability  there  is  .0,  the  0  being  repeated 
103  times,  and  then  a  1,  or  roughly  1  over  a  number 
which  is  1  followed  by  104  O's.  Again  incredible 
probabilities  entirely. 

The  Court:  Now,  Mr.  Witness,  you  say  that 
these  probabilities  would  occur  in  the  various  times 
or  chances  that  you  have  indicated.  That  is,  they 
w'ould  occur  if  you  used  the  system  that  was  de- 
scribed this  morning  as  used  by  the  county  in  send-- 
ing  letters  to  registered  voters. 
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The  Witness:  No,  the  probabilities  would  be 
more. 

The  Court:  You  calculated  this  on  this  table  of 
random  numbers'? 

The  Witness:  No.  These  are  the  probabilities 
which  you  would  get — to  begin  with,  these  probabili- 
ties give  you  the  chance  of  getting  a  sample  as 
badly  representative  as  the  one  in  question,  and 
they  give  you  the  relative  frequency  which,  in  tak- 
ing random  samples  of  the  same  size,  you  would  get 
a  sample  that  bad. 

The  Court :  In  other  words,  your  opinion  is  then 
based  upon  the  premise  that  on  each  of  those  occa- 
sions, had  you  used  the  random  number  system  and 
applied  it  to  the  population  here,  it  would  have  re- 
sulted in  the  1  in  a  million  or  1  in  100  million? 

The  Witness:  Or  who  had  selected  the  tickets 
out  of  the  box,  stirred  the  box  and  picked  tickets, 
or  used  one  of  the  [447]  jury  wheels  that  mixes  the 
tickets.     Those  are  random  methods. 

The  Court :     That  is  a  random  method  % 

The  Witness:     Quite. 

The  Court:  They  did  use  a  box  here  and  stirred 
the  tickets. 

The  Witness :  Therefore  the  presumption  of  this 
evidence  is  that  if  they  used  a  random  method, 
which  they  did,  that  the  set  of  tickets  from  which 
they  picked  the  sample  was  in  no  means  whatever 
representative  of  the  population.  In  other  words^ 
they  did  not  have  a  cross-section  in  the  set  of  cards. 
That  is  the  very  basis  of  the  whole  inference  that 
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can  be  drawn  from  this,  is  that  there  was  not  a  ran- 
dom procedure  involved.    Therefore,  these  cards  did 
not  represent  anything  approaching  a  cross-section 
of  the  iDopulation. 

The  Court:  In  order  for  you  to  determine 
whether  they  did  not  determine  anything  approach- 
ing a  cross-section  of  the  population,  and  in  order 
for  you  to  reach  the  conclusion  that  this  would  only 
occur  once  in  100  million  times,  you  would  have  to 
make  some  calculation  on  what  would  have  occurred 
if  you  had  done  it  right,  wouldn't  you*? 

The  Witness:     That  is  correct. 

The  Court:  Well,  then,  what  method  did  you 
use  in  calculating  it  if  you  had  done  it  correctly, 
or  right,  according  to  your  theory,  or  statistically'? 

The  Witness:  You  see,  there  are  very  many 
right  samples  [448]  from  a  given  population.  A 
right  sample  is  a  sample  which  does  not  deviate 
from  the  population  percentages  by  more  than  a 
certain  amount  all  told  for  all  classes  taken  to- 
gether. 

Mr.  Margolis :  In  other  words,  deviation  in  sam- 
ples is  normal  but  there  are  limits  of  deviation. 

The  Court:     I  understand  that. 

The  Witness:  Now,  those  deviations  are  meas- 
ured not  in  terms  of  the  specific  number  of  cases 
in  the  different  classes  for  a  sample,  they  are  meas- 
ured by  computing  a  measure  of  discrepancy  be- 
tween sample  and  population  distribution,  and  that 
measure  is  the  measure  I  have  been  calling  X 
square.  i 
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Now,  that  measure,  which  is  a  measure,  as  I  can 
show  you  very  readily,  of  discrepancies  between 
percentage  in  the  population  and  percentage  in  the 
sample  for  all  classes  combined,  your  mathematics 
gives  you  a  value  of  X  square,  which  is  the  natural 
value  which  you  would  get  by  chance,  and  when  a 
value  is  larger  than  P  you  say  something  other 
than  chance  must  have  operated. 

The  Court:  Then  reducing  this  down  to  terms 
which  are  simple  enough  for  me  to  understand,  you 
would  say  that  your  premise  was  that  in  using  the 
business  and  professional  people,  that  you  took  the 
1940  census  percentage  of  them  as  indicated  in  the 
census,  is  that  correct? 

The  Witness :     That  is  correct.  [449] 

The  Court :  And  then  you  said,  well,  if  there  are 
that  many  business  managers,  and  so  forth,  and  they 
drew  40  here,  then  they  are  off  so  much,  is  that 
correct  ? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis) :  Off  from  reasonable 
probabilities  % 

A.     Off  from  the  average. 

The  Court :     Statistical  probabilities  ? 

The  Witness:     Yes. 

The  Court:     Either  by  the  random  method 

The  Witness:     Or  a  wheel,  a  jury  wheel. 

The  Court :     With  all  of  the  names  in  it  ? 

The  Witness:     Yes. 

The  Court:  The  whole  county,  if  they  had  it  and 
were  able  to  get  that? 
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The  Witness:  Yes,  or  which  is  quite  equivalent 
mathematically,  the  records  or  the  cards  or  the  tick- 
ets for  a  cross-section  of  that  total  population. 

Mr.  Margolis:  Now,  at  this  time,  your  Honor — 
does  your  Honor  have  some  more  questions'? 

The  Court :     No,  not  right  now. 

Mr.  Margolis :  At  this  time,  your  Honor,  I  want 
to  offer  in  evidence  Exhibits  Z-2  through  II  individ- 
ually, and  in  this  connection  I  would  like  to  point 
out  that  the  questionnaires  upon  which  Exhibits 
CC-2  through  II  are  based  are  in  evidence. 

Mr.  Calverley:  We  object  to  that,  your  Honor, 
on  the  [450]  grounds  heretofore  stated;  lack  of 
foundation  laid. 

The  Court:  They  will  be  marked  for  identifi- 
cation and  the  ruling  will  be  reserved. 

Q.  (By  Mr.  Margolis)  :  I  have  asked  you  to 
make  another  calculation.  Doctor.  Assuming  the 
following  facts — and  I  might  state,  your  Honor, 
what  the  basis  for  my  assumption  is  because  other- 
wise it  will  doubtless  be  objected  to,  there  probably 
will  be  an  objection  anyway — I  am  obtaining  my 
facts  from  the  case  of  Smith  v  Texas,  311  IT.  S.  128, 
in  which  the  Supreme  Court  made  the  statement: 
*^  Chance  and  accident  alone  could  hardly  have 
brought  about  the  listing  for  grand  jury  service  of 
so  few  Negroes  from  among  the  thousands  shown 
by  undisputed  evidence  to  possess  the  legal  qualifi- 
cations for  jury  service." 

Now,  assume — I  think  I  have  already  asked  you 
to  make  this  computation?  A.     Yes. 
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Q.  In  which  you  assume  the  following  facts:  A 
situation  in  which  Negroes  constituted  10  per  cent  of 
the  population,  or  10  per  cent  of  the  pool  from 
which  the  drawing  was  to  be  made,  whites  90  per 
cent,  and  from  that  pool  there  were  nominated  for 
grand  jury  service  18  Negroes  and  512  white  per- 
sons, and  there  served  five  Negroes  and  379  white 
persons. 

I  think  you  have  your  sheets  here  with  your  cal- 
culations on  it?  [451] 

A.  I  have  the  probability,  if  that  is  all  you  want. 
I  copied  that  off. 

Q.  What  are  the  probabilities  of  that  sort  of  a 
result  being  achieved'? 

A.  If  there  had  been  random  selection  with  re- 
gard to  color,  the  probabilities  are  8  in  1  million 
of  getting  that  few  Negroes  as  observed. 

The  Court :  I  think  this  might  be  an  appropriate 
time  to  recess. 

Mr.  Margolis:     Very  well. 

The  Court:  How  many  more  witnesses  have 
you? 

Mr.  Margolis:  This  is  our  last  witness,  and  I 
would  say  that  I  have  on  direct  examination  prob- 
ably another  20  minutes  to  half  an  hour. 

The  Court :     Barring  interruptions  by  the  Court  ? 

Mr.  Margolis:  I  am  speaking  about  my  exami- 
nation, your  Honor. 

The  Court:     How  many  witnesses  do  you  have? 

Mr.  Calverley :  At  this  time,  your  Honor,  I  don 't 
believe  we  will  have  any  that  I  know  of. 
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The    Court:     Very    well.      Recess    until    10:00 
o'clock  tomorrow  morning. 

(Whereupon,  at  4:30  o'clock  p.  m.,  an  ad- 
journment was  taken  until  10:00  o'clock  a.  m., 
Friday,  February  21,  1947.)  [452] 
*     *     * 

WILLIAM  S.  ROBINSON, 
the  witness  on  the  stand  at  the  time  of  adjournment, 
resumed  the  stand  and  testified  further  as  follows: 

Mr.  Margolis:  While  the  witness  is  taking  the 
stand,  your  Honor,  we  have  borrowed  from  the  pub- 
lic library  and  would  like  to  show  to  counsel  and 
your  Honor  the  volume  of  population  census,  char- 
acteristics of  the  population  of  California,  [459] 
prepared  under  the  supervision  of  Dr.  Leon  E. 
Truesdale,  which  we  have,  published  in  1942  and 
being  the  16th  census  of  the  United  States,  1940. 
It  corresponds  with  our  information  upon  which 
the  statistical  data  was  computed,  which  appears 
at  page  52  of  the  volume  that  I  have  indicated. 

*     *     * 

Q.  (By  Mr.  Margolis)  :  I  want  to  show  you  the 
document  which  I  have  just  referred  to  and  which 
I  have  shown  to  counsel  and  to  the  Court,  particu- 
larly page  52,  and  ask  you  whether  or  not  those  are 
the  figures  that  were  used  in  comiection  with  the 
computations  that  you  have  testified  about  yester- 
day. A.     Those  are  the  figures. 

Q.  Now  is  there  in  Los  Angeles,  for  Los  Angeles 
County,  an  available  breakdown— I  will  withdraw 
that. 
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I  notice  that  in  the  Los  Angeles  County  figures 
the  breakdowns  are  given  by  major  headings,  that 
is,  professional  workers,  craftsmen,  proprietors,  and 
so  forth.  A.     That  is  correct. 

Q.  And  not  by  the  subheadings  which  were  re- 
ferred to  [461] 

The  Court:  It  is  given  by  the  major  headings, 
of  which  there  are  11,  is  that  correct? 

Mr.  Margolis :  Well,  in  this  case,  if  your  Honor 
please,  for  exami3le  we  have  combined,  because  they 
were  combined  in  Los  Angeles  city,  professional 
workers  and  semi-professional  workers,  so  there 
are  12  here  instead  of  11.  But  they  are  the  same 
headings  except  that  in  one  instance  professional 
and  semi-professional  is  combined  and  in  the  other 
instance  they  are  separate. 

The  Court:     Very  well. 

Q.  (By  Mr.  Margolis) :  Now  in  the  Los  An- 
geles city  figures,  in  the  volume  that  w^e  referred 
to  yesterday,  also  for  the  1940  census,  there  are  the 
subheadings  such  as  under  professionals  you  have 
actors,  architects,  artists  and  art  teachers,  and  so 
forth  1  A.     Yes. 

Q.  What  relationship,  if  any,  is  there  between 
the  subheadings  in  the  figures  for  Los  Angeles  city 
and  the  main  main  headings  in  the  figures  for  Los 
Angeles  County? 

A.  The  subheadings  for  Los  Angeles  city  for 
any  major  classification  is  such  as  professional 
workers  are  identical  with  the  subheadings  not  ap- 
pearing for  the  county  figures. 
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Q.  Not  appearing  %  What  do  you  mean,  they  are 
identical  then?  [462] 

A.  That  is,  the  county  figures  are  given  only  by 
major  headings,  but  when  they  were  tabulated  by 
the  census,  the  same  subheadings  were  used  as  are 
given  for  the  city. 

The  Court:  In  other  words,  under  the  heading 
there,  professional  and  semi-professional  workers  in 
the  county,  they  included  everything  from  actors 
to  surveyors'?  [463] 

The  Witness :     That  is  correct. 

*     *     * 

Mr.  Margolis:  I  think  it  probably  will  not  be 
necessary  to  show  you  the  exhibit  marked  for  iden- 
tification in  order  to  direct  your  attention  to  some- 
thing I  think  you  have  in  mind,  Doctor. 

Q.  I  note  that  on  Exhibit  AA-2  for  identifica- 
tion there  appear  to  be  out  of  a  total  of — I  will  use 
the  right-hand  columns,  the  total  columns  for  this 
purpose  because  they  are  so  similar  to  the  other 
columns — there  appear  to  be  a  total  of  86  business- 
men, managers  and  officials  out  of  a  total  of  188 
altogether,  or  close  to  50  per  cent,  slightly  under 
50  per  cent,  and  out  of  the  86  businessmen — this 
is  on  page  3,  your  Honor,  which  is  from  a  stand- 
point of  headings — there  appear  to  be  38  out  of  the 
86  engaged  in  finance,  insurance  and  real  estate,  or 
almost  one-fourth  of  the  total  and  almost  one-half 
of  the  businessmen. 

Now  in  making  your  computations  of  probabili- 
ties, did  you  take  into  consideration  such  factor  as 
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the  large  number  of  finance,  insurance  and  real  es- 
tate people  within  the  number  of  businessmen  or 
did  you  just  take  into  consideration  the  totals  in 
each  of  the  overall  categories'? 

A.  Just  the  totals  in  each  of  the  overall  cate- 
gories. 

Q.  Now  if  you  had  taken  into  consideration 
factors  [466]  such  as  finance,  insurance  and  real 
estate,  showing  38,  or  almost  half  of  the  business- 
men, would  that  have  affected  the  probabilities'? 

A.  It  would  have  made  the  probabilities  con- 
siderably smaller  than  they  were. 

Q.  You  found,  did  you  not,  without  going  into 
detail  because  the  exhibit  speaks  for  itself,  similar 
illustrations  of  a  large  preponderance  of  business- 
men of  those  engaged  in  finance,  insurance  and  real 
estate,  isn't  that  so'? 

A.     I  think  it  occurs  in  every  one  of  the  exhibits. 

Q.     Where  there  is  a  breakdown  1  A.     Yes. 

Q.  Now,  Doctor,  with  regard  to  the  overall  pre- 
ponderance or  overweighting  of  one  group  as  com- 
pared to  another,  did  you  notice  anything  specific 
with  regard  to  a  tendency  or  trend  for  overweight- 
ing of  certain  groups  and  underweighting  of  others  *? 

A.  In  every  exhiljit  there  is  a  tremendous  over- 
weighting of  proprietors,  managers  and  officials.  In 
a  great  preponderance  of  the  exhibits  there  is  an 
underweighting  of  the  opposite  types  and  there 
is  an  underweighting  generally  of  craftsmen,  do- 
mestic service  workers  and  the  lower  classes  in  the 
scale. 
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Q.     How  about  laborers'? 

A.  They  are  underweighted  almost  perfectly. 
There  are  very  few  of  them.  [467] 

Q.  I  think  you  were  in  court  when  there  was 
testimony  with  regard  to  the  utilization  of  cards 
which  had  been  accumulated  at  least  since  1925  and 
probably  prior  to  1925  from  25,000  or  30,000  cards 
from  which  names  were  drawn  for  the  selection  of 
jury  panels.  A.     I  was. 

Q.  In  your  opinion,  Doctor,  how  would  that  af- 
fect, with  reference  to  Los  Angeles  County,  the  pos- 
sibility of  obtaining  a  fair  cross-section  of  the  com- 
munity ? 

A.  It  would  militate  obtaining  a  fair  cross-sec- 
tion. 

Q.     Why? 

A.  Well,  in  particular  it  would  have  the  effect  of 
underweighting  the  lower  classes  on  the  scale,  that 
is,  the  classes  which  come  near  the  bottom  of  the 
list;  in  particular,  craftsmen,  operatives,  possibly 
service  workers,  certain  laborers.  It  would  do  so 
for  the  reason  that  migration  into  this  region,  es- 
pecially during  the  war  years,  was  primarily  in 
those  classes  so  that  they  are  proportionately  better 
represented  in  the  population  now^  than  they  were 
in  previous  years. 

Q.     Do  you  have  any  figures  on  that? 

A.  Well,  I  have  some  figures  which  give  a  rough 
indication. 

The  manufacturing  employment — these  are  Cali- 
fornia [468]  Department  of  Labor  statistics — man- 
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uf acturing  employment  for  Los  Angeles  in  1935  was 
94,000.  Now  that  is  mainly  operatives  and  crafts- 
men. In  1946  the  average  for  the  year  was  239,500. 
Now  those  figures  in  themselves  mean  nothing,  but  if 
you  relate  them  to  the  population  at  the  time,  in 
1935  manufacturing  employment,  that  is,  mainly 
operatives  and  craftsmen,  constituted  3.8  per  cent  of 
the  total  population ;  in  1946  they  constituted  6.9  per 
cent  of  the  population,  or  almost  twice  the  percent- 
age in  1935. 

In  other  words,  they  are  more  heavily  weighted 
in  the  population  now,  and  any  lists  based  on  pre- 
vious years  would  naturally  not  give  them  the  im- 
portance which  they  have  in  the  population  at  the 
present  time. 

Q.  Even  though  they  had  been  drawn  in  the 
first  instance  as  a  cross-section,  is  that  right? 

A.     That  is  right. 

The  Court:     What  is  it  presently? 

The  Witness:     6.9  per  cent. 

The  Court :     That  is  to  the  total  population  ? 

The  Witness:     Yes. 

The  Court :     That  is  craftsmen  and  workers  ? 

The  Witness:     In  the  main. 

The  Court:     In  the  main? 

The  Witness:     Yes. 

The  Court:     What  did  you  call  them?  [469] 

The  Witness:     Manufacturing  emplojonent. 

The  Court:  Well,  now,  that  population  includes 
babies  ? . 

The  Witness :     That  is  true. 
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The  Court :  I  suppose  I  in  this  premise  can  take 
judicial  notice  of  the  fact  that  babies  are  not  lathe 
operators,  and  so  forth? 

The  Witness:     That  is  correct. 

The  Court:  Then  your  figure  would  be  larger, 
would  it  not,  of  the  persons  who  were  over  21  years 
of  age  of  that  particular  class'? 

The  Witness:  Yes.  But  the  sole  point  of  the 
comparison,  the  sole  point  is  a  comparison,  let's 
say,  between  1935  and  1946,  and  the  total  labor  force, 
which  is  the  base  we  would  like  to  use,  would  con- 
stitute the  same  proportion  of  the  total  population, 
very  closely,  in  the  two  years. 

The  Court:     How  do  you  reach  that  conclusion? 

The  Witness:  I  reach  that  conclusion  from  ob- 
servation and  experience.  I  reach  it  in  another 
way,  if  you  like.  The  migration  to  Southern  Cali- 
fornia is  not  the  migration  of  single  workers,  but 
they  bring  with  them  their  wives  and  their  children, 
as  is  a  well-known  fact  in  the  present  housing  con- 
ditions. 

In  other  words,  when  you  get  a  larger  working 
population,  labor  force,  you  get  a  labor  total  popu- 
lation in  about  the  same  ranges.  The  people  who 
migrate  here  are  no  different  [470]  in  their  composi- 
tion, in  their  marital  relationship  from  the  people 
who  lived  there  originally.  So  the  figures  based 
upon  the  total  population,  while  not  the  right  size 
for  the  total  labor  force,  are  nevertheless  propor- 
tional to  figures  which  would  be  based  on  the  total 
labor  force. 
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In  other  words,  were  we  to  base  the  figures  on 
the  total  labor  force  rather  than  the  total  popula- 
tion percentage  of  the  total  labor  force  in  this  class, 
in  1946,  it  would  be  roughly  double  that  in  1935. 

Q.  (By  Mr.  Margolis) :  And  the  percentage 
which  these  persons  constitute  of  the  total  labor 
force  would  be  much  greater"? 

A.     That  is  true. 

Q.  Than  the  percentage  they  constitute  of  the 
total  population'? 

A.     That  is  correct. 

Q.  So  that  the  possibility  of  discrimination  is 
increased  when  you  take  into  consideration  the  total 
labor  force  instead  of  the  total  population,  is  that 
correct?  A.     That  is  correct. 

Q.  Now  also  those  figures  do  not  take  into  con- 
sideration, do  they,  the  families  of  the  men? 

A.     They  do  not. 

Q.  And  the  figures  would  be  increased  by  that 
if  you  considered  the  families  %  [471] 

A.     That  is  correct. 

Q.  Now  is  there  any  known  experience  about  the 
extent  to  which  workers  move  from  city  to  city  and 
place  to  place  as  compared  with  businessmen? 

A.     There  is. 

Q.     What  is  the  fact? 

A.  Workers  migrate  to  a  much  greater  extent 
than  businessmen. 

Q.     What  effect  would  that  have  ? 

A,  Persons  in  the  classes  of  craftsmen,  fore- 
men,   operatives    in   particular,    are    known    to   be 
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considerably    more    migratory    than     proprietors, 
managers  and  officials. 

Q.  What  effect  would  that  have  on  the  use  of 
a  list  running  back  to  1925  or  before  that? 

A.  Since  there  has  been  an  in  migration  to 
this  region,  it  would  tend  to  underemphasize  or 
not  to  give  due  importance  to  the  migratory  ele- 
ment in  the  labor  force,  namely,  craftsmen,  opera- 
tives, and  so  forth. 

Q.  Another  point  that  I  want  to  get  at,  how 
about  the  possibility  of  migration  out  of  the  city 
of  businessmen,  or  out  of  the  county,  of  business- 
men included  in  those  25,000  or  30,000  cards  as 
compared  with  the  possibility  of  migration  out  of 
the  county  of  craftsmen  or  operatives  or  laborers 
who  might  have  gotten  into  these  cards'? 

A.  If  there  were  such  migration,  businessmen 
would  [472]  remain  and  w^orkers  would  tend  to 
migrate. 

Q.     That  would  be  the  general  tendency? 

A.    Yes. 

Q.  Now  during  the  testimony  here  there  were 
a  number  of  sources  that  have  been  referred  to 
as  having  been  used  for  the  purpose  of  obtaining 
names.  Now  one  of  the  sources — I  think  the  most 
common  source — was  the  telephone  directory.  Now 
assuming  that  names  were  obtained  from  the  tele- 
phone directory  in  the  best  random  method,  in  the 
most  unbiased  from  a  scientific  standpoint  method, 
would  there  be  any  probability  of  getting  a  cross- 
section  of  the  community? 
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A.  There  would  be  an  extremely  small  proba- 
bility of  getting  a  cross-section  of  the  community. 

Q.  What  do  you  mean  by  extremely  small,  run- 
ning up  into  the  millions'? 

A.     Or  the  quadrillions. 

Q.     Why? 

A.  The  reason  is  that  the  telephone  book  is 
biased  statistically,  I  would  say,  upward  economi- 
cally. The  lower  economic  classes  are  extremely 
underrepresented  in  the  telephone  book. 

Q.  Do  you  have  any  figures  at  all  that  you  can 
give  us  to  indicate  that? 

A.  There  have  been  a  number  of  studies  of  tele- 
phone book  representation  for  one  thing,  but  there 
are  data  available  [473]  here  which  give  us  at  least 
a  rough  indication  of  the  fact  that  there  are  many 
families  excluded,  or  many  persons  excluded,  from 
the  telephone  book. 

In  1947  the  figures  given  by  the  telephone  com- 
pany for  Los  Angeles  County  are  562,000  residen- 
tial telephones.  If  we  multiply  that  figure  by  3 
or  4,  which  is  somewhere  around  the  number  of 
persons  per  family,  we  get,  let's  say,  2  million 
persons  for  the  population  of  Los  Angeles  County. 
Well,  the  known  population  of  Los  Angeles  County 
is  above  3  million. 

Q.     It  is  estimated  at  3^2  million. 

A.  That  is  right.  In  other  words,  there  are  a 
million  and  a  half  persons  who  are  not  in  the  tele- 
phone book,  and  those  persons  could  be  very  easily 
shown  to  tend  to  be  low  income  persons.  In  fact, 
they  tend  to  be  in  the  very  low  income  ranges. 
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The  Court:  The  estimated  population,  as  I  got 
the  figures  yesterday,  is  3,747,962.  What  percentage 
of  those  are  under  21?  Do  you  have  any  studies 
on  that,  or  any  figures? 

The  Witness:  We  know  the  general  shape.  I 
can  guess,  if  you  like,  though  the  figures  are  easily 
available. 

The  Court:     Can't  you  figure  that  one  out? 

The  Witness :  As  I  say,  I  can  make  a  good  guess 
for  it. 

The  Court:  You  haven't  been  guessing  here, 
have  you? 

The  Witness:  No.  That  is  v^hy  I  refused  to 
give  you  a  statement  now  unless  you  label  it  as 
a  guess.  The  figures  [474]  are  available  if  you  care 
to  have  them. 

The  Court:     Where  are  they  available? 

The  Witness:  They  may  be  available  in  the 
census  volumes.  They  are  easily  available  in  the 
library. 

The  Court:  That  is  to  say,  on  past  figures,  on 
the  1940  census,  for  instance,  the  total  population 
will  give  you  the  number  of  persons  who  were 
under  21? 

The  Witness:  Yes.  You  can  find  the  age  dis- 
tribution for  the  population  by  5-year  periods. 
You  can  find  a  summary  figure  always  for  the  popu- 
lation 21  years  or  over,  as  well  as  the  population 
10  years  of  age  and  over. 

The  Court:  Would  that  be  in  this  volume  joii 
have  for  Los  Angeles  County? 

The  Witness:     I  don't  know. 
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Mr.  Margolis:  I  haven't  examined  all  of  that 
volume. 

The  Witness:  I  believe  that  is  for  the  labor 
force  and  it  may  not  be. 

The  Court:     What  do  you  mean,  the  labor  force? 

The  Witness:  The  labor  force  is  the  popula- 
tion 14  years  of  age  and  over  gainfully  employed. 
There  are  many  such  bulletins  on  population  issued 
l)y  the  census. 

The  Court:  I  understand,  but  that  is  the  gen- 
eral characteristics? 

The  Witness:  Then  we  should  be  able  to  find 
the  population  21  years  of  age  and  over  here. 

The  Court:  Well,  isn't  there  any  standard 
figure  used  by  statisticians  that  in  a  million  people 
so  many  are  under  21? 

The  Witness:  There  is  not,  for  the  simple  rea- 
son that  age  distributions  by  cities,  by  counties, 
by  states,  and  by  nations  differ  markedly  in  their 
shapes  and  in  the  percentage  of  people  of  any  ar^e. 

The  Court:  They  do  that  more  so  than  other 
distributions  of  labor  and  occupation,  race  and 
religion  ? 

The  Witness:  There  is  no  statistical  basis  for 
making  a  comparison  of  that  sort.  I  simply  can't 
answer  that. 

The  Court:     You  can't  answer  that? 

The  Witness:  No.  There  is  no  valid  way  statis- 
tically of  answering  that,  as  to  the  variability  of 
different  distributions. 

The  Court:     Can  you  find  that  in  there? 
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The  Witness:     I  can  look  for  it. 

The  Court:  Well,  now,  there  is  a  standard 
figure  that  you  use  for  families,  isn't  there? 

The  Witness:     Yes. 

The  Court:  I  was  asking  you  a  while  ago  about 
that. 

The  Witness:     Yes. 

The  Court:  Wouldn't  there  be  some  standard 
figure  for 

The  Witness:  If  you  ask  me  the  mean  age, 
I  can  tell  you  yes.  [476] 

The  Court:  You  said  the  number  of  w^orkers 
that  come  here  would  be  the  same  for  people  who 
were  under  21  because  they  brought  their  families 
with  them  and  it  wouldn't  make  any  difference, 
that  the  proportion  would  be  the  same? 

The  Witness:  That  is  right.  And  likewise — let 
me  give  you  another  example — the  percentage  of 
persons  21  years  of  age  and  over  for  the  various 
states  would  be  quite  closely  the  same,  if  you  ex- 
cept a  few  states,  Wyoming  in  particular,  South 
Carolina  in  particular,  Montana,  Washington, 
D.  C,  which  is  given  as  a  state  in  the  figures  or- 
dinarily, and  if  you  except  California  and  one  or 
two  other  states.  But  what  that  percentage  is  I 
don't  know  because  there  is  a  percentage  of  21 
years  and  over,  22  years  of  age  and  over,  97  years 
of  age  and  over,  over  2  years  cf  age  and  over,  and 
all  the  rest.  I  don't  carry  all  those  figures  in  my 
head.  As  I  say,  I  can  find  them  if  you  want.  I 
carry  important  things  in  my  head. 
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The  Court:  See  if  you  can  find  that  in  that 
book. 

The  Witness:     I  will  see  if  I  can  find  it. 

Page  38  has  age,  race  and  sex  by  counties,  1940- 
1930.  Here  is  given  the  ages  for  counties  by  5-j^ear 
age  groups.  So  if  we  take — it  is  not  given  by  yearly 
groups,  though,  in  the  detailed  classification  vol- 
umes, the  big  volumes,  of  which  these  are  a  small 
reprint,  but  you  would  be  able  to  get  the  popula- 
tion 21  years  of  age  and  over.  So  far  as  the  actual 
[477]  age  distribution,  it  is  given  by  5-year  classes, 
so  we  can  find  the  percentage  of  the  population, 
let's  say,  20  j^ears  of  age  and  over,  not  21. 

The  Court:     Have  you  got  that  there? 

The  Witness:     I  can  compute  it. 

The  Court:     For  Los  Angeles  County? 

The  Witness :  I  have  to  find  Los  Angeles  County 
first,  for  both  male  and  female.  If  you  can  trust 
my  addition,  the  figures  will  be  roughly  these 

The  Court:  Shouldn't  we  trust  your  figures 
after  having  given  us  all  these  mathematical  com- 
putations ? 

The  Witness:  Statisticians  are  notoriously  ])ad 
at  mental  arithmetic.  When  I  did  these  calcula- 
tions I  used  a  calculating  machine,  with  known 
checks  on  my  operations. 

The  Court:  By  the  way,  did  you  do  all  these 
computations  yourself  % 

The  Witness:     I  did. 

The  Court:  Or  somebody  woiking  under  your 
direction  do  them? 
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The  Witness:     I  did  them  myself. 

The  Court:  They  are  all  your  personal  calcu- 
lations ? 

The  Witness:     Yes,  and  they  are  all  checked. 

Q.  (By  Mr.  Margolis)  :  None  of  them  are  done 
by  the  arithmetical  method,  are  they  ?  [478] 

A.     No. 

There  were  in  1940,  725,000  persons  in  Los  An- 
geles County  under  the  age  of  20,  and  there  were 
all  told — wait  a  minute,  I  think  I  can  get  21  years 
of  age  and  over  all  told — there  were  in  Los  An- 
geles County  in  1940,  202,000  persons,  that  is  to 
the  nearest  thousand,  202,000  persons  21  years  of 
age  and  over. 

Q.  (By  Mr.  Margolis)  :  Do  you  mean  over  or 
under?  '   ' '^'yil!] 

A.     Twenty-one  years  of  age  and  over. 

Q.     In  Los  Angeles  County? 

A.  I  am  sorry.  I  am  properly  chagrined.  There 
were  2,019,000  persons  21  years  of  age  and  over. 
The  total  population  was  given  in  1940  as  2,786,000 
if  we  deal  only  with  thousands,  and  the  difference 
w^ould  be  767,000  persons  under — I  am  sorry. 

The  Court:  786,000  persons  who  would  be  un- 
der 21  years  of  age. 

The  Witness:     767,000  I  get. 

The  Court:     What  was  the  last  figure? 

The  Witness:     767,000. 

The  Court:  There  is  2,019,000  twenty-one  years 
and  over,  and  a  total  of  what? 

The  Witness:  A  total  of  2,786,000.  That  gives 
767,000  under  21.  [479] 
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The  Court:     What  percentage  is  that? 

The  Witness:  I  have  no  slide  rule  with  me  but 
I  can  divide  it. 

The  Court:     About  25  per  cent,  isn't  it? 

The  Witness:  It  is  a  little  more  than  25  per 
cent. 

The  Court:  Not  much.  If  it  were  700,000  even 
an  2,800,000  even  it  would  be  exactly  25  per  cent. 

The  Witness:     That  is  right. 

The  Court:     So  it  is  about  25  per  cent. 

The  Witness:  But  it  is  less  than  2,800,000  and 
it  is  considerably  more  than  700,000.  In  fact  it 
is  30  per  cent  at  least. 

The  Court:     It  is  30  per  cent? 

The  Witness:  No,  I  am  sorry.  It  is  28  per  cent 
roughly. 

The  Court:     28  per  cent? 

The  Witness:  28  per  cent  or  29  per  cent.  The 
figure  I  was  going  to  give  you,  my  guess,  was  30 
per  cent. 

The  Court:  To  get  an  ai^proximation  it  would 
be  271/2  per  cent,  is  that  right? 

The  Witness:     That  is  approximately. 

The  Court:     You  say  271/0  per  cent? 

The  Witness:  My  guess  is  tliat  it  is  closer  to 
29,  l:)ut  I  am  not  sure. 

The  Court:  That  is  a  lot  of  people.  Which  one 
do  you  w^ant  to  say?  [480] 

Mr.  Margolis:     Did  you   compute   it   exactly? 

The  Court:     Which  one  is  your  opinion? 
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The  Witness:  We  don't  need  to  worry  about 
it  if  you  will  let  me  go  to  the  table  and  get  a  slide 
rule. 

Mr.  Margolis:     Do  you  have  your  rule  there? 

The  Witness:  Yes.  (Making  calculation)  The 
answer  is  27.6  per  cent.  So  you  were  right  on  the 
nose,  so  to  speak. 

The  Court:     Roughly  271/^  per  cent. 

The  Witness:     Yes. 

The  Court:  So  that  you  would  say  that  the 
population  increases  with  the  population  increases 
and  that  the  percentage  today  would  be  about  the 
same? 

The  Witness:     Correct. 

The  Court:     All  right. 

Q.  (By  Mr.  Margolis)  :  Now  you  were  discuss- 
ing the  change  in  the  character  of  the  population 
here. 

A.     That  is  correct. 

Q.     Had  you  finished  your  answer  on  that  ? 

A.  Except  for  perhaps  summarizing  it.  The 
change  in  the  character  of  the  population  has  not 
been  one  particularly  in  age  distribution  or  sex 
distribution  but  mainly  one  of  occupational  dis- 
tribution. I  think,  in  fact,  we  had  gone  on  to  the 
telephone  book,  hadn't  we? 

Q.  Yes.  That  is  why  I  was  hesitating.  I  won- 
dered [481]  how  we  had  gotten  back  to  that. 

On  the  telephone  book  you  had  said  that  there 
were  567,000 
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A.  560,000  residential  telephones,  562,967,  as 
given  by  the  telephone  company. 

Q.  And  you  considered  that  that  covered 
roughly  2%  million  people  and  you  were  counting 
people  of  all  ages?  A.     That  is  correct. 

Q.  And  when  you  say  that  roughly  a  million 
and  a  half  people  are  not  in  the  telephone  book, 
that  includes  people  of  all  ages,  is  that  right? 

A.  Yes,  and  not  merely  babies  in  houses  sep- 
arately. 

Q.  So  that  all  that  we  get  there  is  a  proportion 
figure,  say  of  roughly  somewhere  in  the  neighbor- 
hood 2  to  1?  A.     That  is  correct. 

Q.  So  maybe  one-third  of  the  people  in  Los 
Angeles  County,  somewhere  in  that  neighborhood, 
are  not  in  the  telephone  book? 

A.     That  is  correct. 

Q.  I  think  you  said  that  as  to  that  one-third 
they  would  be  mostly  if  not  almost  entirely  in  the 
lower  economic  groups? 

A.     That  is  correct. 

Q.  Now  another  source  that  was  used  to  a  much 
more  limited  extent  was [482] 

The  Court:  Pardon  me,  while  you  are  on  the 
telephone  book.  Do  you  have  any  figures  on  the 
number  of  people  who  have  telei:>hones  who  are 
not  listed? 

The  Witness:  I  have  no  figures,  but  it  is  a  very 
small  percentage  of  the  total. 

The  Court:  How  do  you  know  it  is  if  you  have 
no  figures? 
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The  Witness:  I  went  into  the  matter  once  for 
Manhattan  Island  in  New  York,  and  the  percent- 
age was  less  than  one-tenth  of  1  per  cent. 

The  Court:     That  was  in  New  York? 

The  Witness:     That  was  in  New  York. 

Mr.  Margolis:  We  can  get  that  figure,  your 
Honor. 

The  Court:  I  am  just  trying  to  find  out  the 
basis  of  his  opinion.  I  know  that  those  things  do 
occur. 

The  Witness:  They  occur,  that  is  true,  but  they 
are  a  very  small  percentage  of  the  total.  They  are 
available  for  Los  Angeles  at  the  moment,  if  you 
would  like  to  have  them. 

The  Court:     Those  that  are  unlisted? 

The  Witness:  Yes.  Not  the  listings  but  the 
number  of  them  that  are  unlisted  will  be  available. 

Q.  (By  Mr.  Margolis)  :  All  right.  Now  another 
source  that  was  used,  Dr.  Robinson,  was  some  list 
of  registered  automobile  owners.  It  wasn't  made 
quite  clear  whether  that  was  a  list  of  a  certain 
type  of  automobile  owners  or  a  list  of  all  automo- 
bile owners,  [483]  or  exactly  that  it  was,  but  it 
was  a  list  which  was  believed  to  be  furnished  to 
insurance  companies.  Now  with  that  kind  of 
knowledge  about  the  list  that  was  used,  would  you 
have  any  opinion  as  to  whether  such  a  list  would 
be  calculated  to  give  a  representative  cross-section 
of  the  community,  even  though  names  were  drawn 
from  it  completely  at  random  and  scientifically? 

A.  It  would  not  give  a  representative  selection 
from  the  community. 
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Q.     Why  not? 

A.  It  will  be  biased  more  probably  than  the 
telephone  book  itself  upward  economically.  That 
is,  it  will  not  include  persons  of  low  income  groups, 
low  economic  status,  and  particularly  so  if  it  is  a 
list  such  as  lists  given  to  insurance  brokers  or  com- 
panies for  the  reason  that  those  are  new  automo- 
biles that  insurance  companies  are  particularly 
interested  in. 

The  Court:  Let's  see,  while  we  are  on  the  sub- 
ject of  automobiles,  do  you  have  the  figures  recently 
released — I  saw  them  but  I  have  forgotten  them — 
on  the  number  of  automobiles  in  Los  Angeles 
County  in  ratio  to  the  population? 

The  Witness:  No,  but  it  will  be  a  very  large 
number  in  comparison  with  other  sections  of  the 
country. 

The  Court:  As  I  recall,  the  figure  was  some- 
thing like  1  automobile  to  2.2  persons,  or  something 
like  that.  [484] 

The  Witness:  That  is  correct.  So  that  those 
persons  not  on  the  list  will  be  very  low  income 
persons. 

The  Court:     Will  be  very  low  income  persons? 

The  Witness:     That  is  right. 

The  Court:  Do  you  think  that  they  would  be 
apt  to  be  registered  voters? 

The  Witness:  They  are  very  much  more  likely 
to  be  registered  voters  than  automobile  owners. 

The  Court:     Upon  what  do  you  base  that? 
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The  Witness:  Upon  at  least,  I  should  say,  25 
studies  of  the  representativeness  of  publicly  avail- 
able lists  of  that  sort. 

The  Court:     That  is,  of  registered  voters'? 

The  Witness:  Of  registered  voters,  of  auto- 
mobile owners,  of  automobile  registrations,  of  tele- 
phone books,  of  city  directories — what  other  lists 
are  there — those  are  all  that  I  can  think  of  at  the 
moment.  But  that  subject  has  been  gone  into  very 
thoroughly  by  people  who  do  professional  sampling. 

The  Court:  Did  you  ever  do  that  in  Los  An- 
geles, for  instance,  among  the  Mexican  population, 
of  vv^hich  there  is  a  very  large  segment  here?  I 
think  it  is  estimated  to  be  some  place  in  excess 
of  a  quarter  of  a  million  Mexicans.  Did  you  ever 
determine  what  percentage  of  them  own  automo- 
biles and  are  not  registered  voters'? 

The  Witness:  No,  but  I  have  read  four  studies 
dealing  [485]  with  that  subject  in  Los  Angeles  for 
all  racial  groups  that  are  important  here. 

The  Court:  On  the  question  of  whether  or  not 
they  own  automobiles  and  were  and  were  not  reg- 
istered voters'? 

The  Witness:  On  the  question  of  relative  rep- 
resentativeness of  those  kinds  of  publicly  available 
lists. 

The  Court:     Of  those  kinds  of  lists'? 

The  Witness:     That  is  correct. 

The  Court:  But  do  you  have  any  figures  at  all, 
or  do  you  know  anything  at  all,  about  the  number 
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of  Mexicans  that  are  registered  here  compared  to 

the  nmnber  that  reside  in  Los  Angeles  County? 

The  Witness:  I  have  no  figure,  and  I  don't 
believe  one  could  get  them  because  the  citizenship 
of,  and  even  the  nationality  of,  Mexicans  is  not 
given  in  the  1940  census,  as  Mexicans  are  counted 
as  whites. 

The  Court:  You  could  get  enough  information 
to  form  some  opinion,  couldn't  you? 

The  Witness:  If  I  set  out  specifically  to  do  so 
with,  let's  say,  a  crew  of  interviewers  I  could  prob- 
ably do  that. 

The  Court:  Most  of  the  welfare  agencies,  a  lot 
of  the  Catholic  churches  and  schools,  public  schools, 
have  records  indicating  the  Mexicans,  do  they  not? 

The  Witness:     That  is  correct,  they  do. 

The  Court:  But  you  are  not  prepared  then  to 
express  an  [486]  opinion  as  to  the  number  of 
Mexicans,  and  so  forth,  that  are  here  in  the  total 
population  because  that  figure  isn't  given  in  the 
1940  census,  and  you  are  not  prepared  to  express 
an  opinion  as  to  the  number  of  Mexicans  or  per- 
centage that  are  registered  who  do  live  here? 

Mr.  Kenny:  Your  Honor,  coTild  T  break  in, 
because  that  is  a  very  important  point.  The  public 
schools,  I  am  quite  sure,  do  not  make  a  segrega- 
tion— and  I  think  this  is  for  the  good  name  of  our 
community — they  do  not  attempt  to  classify  chil- 
dren of  Latin-American  parentage  as  anything 
other  than  white,  nor  is  there  any  effort  made  in 
the  public  schools  to  do  so. 
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The  Court:  Weren't  you  asking  me  some  ques- 
tion a  while  ago  about  some  Mexican  names'? 

Mr.  Kenny:     Precisely. 

The  Court:  In  order  to  point  out  people  whose 
names  were  Mexican? 

Mr.  Kenny:  I  didn't  want  that  to  go  unan- 
swered in  the  record,  that  the  public  schools  of 
Los  Angeles  County,  where  I  was  their  legal  ad- 
visor for  a  long  while,  did  conduct  any  such  dis- 
crimination between  children  as  to  race.  I  just 
didn't  want  to  let  that  stand  unanswered  in  the 
record. 

The  Court:  No  one  is  making  such  a  statement 
for  the  record. 

Mr.  Kenny:  I  think  your  Honor  commented  to 
that  effect  [487]  I  just  want  to  have  it  straight- 
ened out. 

The  Court:  You  have  made  your  statement  for 
the  record. 

The  Witness:  May  I  finish  answering  the  ques- 
tion? 

The  Court:  Judge  Kenny's  remarks  led  my 
mind  off  into  this  questionnaire  that  is  proposed. 
They  ask,  what  is  your  race,  in  the  questionnaire 
recommended  by  the  Conference  of  Senior  Circuit 
Judges.   Is  that  discrimination? 

Mr.  Kenny:  I  think  so,  your  Honor.  I  w^ould 
think  so.  I  think  if  they  had  thought  it  through 
they  certainly  wouldn't  have  done  it. 

The  Court:     All  right. 
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Mr.  Calverley:  If  the  Court  please,  in  that  con- 
nection I  would  like  to  interrupt.  As  I  recall  it 
on  that  particular  exhibit,  regarding  the  recom- 
mendation of  the  judicial  Conference  of  Senior 
Circuit  Judges,  there  was  reference  made  to  a 
subsequent  report,  or  recommendation  of  Judge 
Knox'  committee,  which  the  clerk  was  not  able 
to  locate  here  in  this  building.  A  request  was  made 
of  tlie  attorney  general  as  to  whether  or  not  there 
had  been  a  subsequent  report  and  what  recommen- 
dations were  made,  and  we  have  here  a  copy  of 
our  teletype  to  the  attorney  general  for  that  pur- 
pose, and  also  a  copy  of  the  reply  which  I  would 
like  to  introduce  in  evidence. 

The  Court:  They  will  be  made  a  part  of  Ex- 
hibit 2,  if  there  is  no  objection. 

Mr.  Calverley:  I  note  in  it,  however,  that  the 
recommendation  [488]  was — I  believe  that  that  w^as 
question  No.  13 — that  question  13  lie  eliminated, 
which  refers  to  race. 

The  Court:  Whatever  it  is,  this  is  the  official 
Exhibit  No.  2. 

The  Clerk:     Yes,  your  Honor. 

(The   documents   referred   to   were   received 
and   made    a    part    of    Government's    Exhibit 

No.  2.) 

The  Court:  Is  there  any  objection  to  it  becom- 
ing a  part  of  the  record? 

Mr.  Margolis:  No.  It  supports  Judge  Kenny's 
position. 
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The  Court:  All  right.  Will  you  read  the  ques- 
tion? 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows: 

("The  Court:  But  you  are  not  prepared 
then  to  express  an  opinion  as  to  the  number 
of  Mexicans,  and  so  forth,  that  are  here  in  the 
total  population  because  that  figure  isn't  given 
in  the  1940  census,  and  you  are  not  prepared 
to  express  an  opinion  as  to  the  number  of 
Mexicans  or  percentage  that  are  registered 
who  do  live  here?")   [489] 

The  Witness:  I  did  not  and  I  would  not  ven- 
ture to  guess  at  the  percentage  without  making 
some  kind  of  investigation  into  the  information 
which  is  available. 

The  Court:     Without  setting  up  a  formula? 

The  Witness:     Without  setting  up  a  formula. 

Q.  (By  Mr.  Margolis) :  Do  you  know  of  any 
studies  which  have  been  made  on  that  precise  sub- 
ject? 

A,  None  explicitly  and  completely  dealing  with 
Mexicans. 

Q.  But  there  have  been  studies  made  with  re- 
gard to  the  representativeness  of  lists  of  registered 
automobile  owners  generally  as  compared  with, 
say,  the  motors  registered? 

A.  Yes,  and  not  only  that  but  of  the  racial 
representativeness,  if  that  is  the  major  concern 
here. 
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Q.     And  what  has  the  showing  been? 

A.  That  the  registered  voters  are  more — I  am 
sorry — that  races  are  much  more  adequately  rep- 
resented among  registered  voters  than  among  auto- 
mobile registrations. 

Q.  One  of  the  lists  that  was  used  a  number  of 
years  ago,  a  few  names,  was  from  railroad  brother- 
hoods. Would  that  be  representative  of  the  com- 
munity? A.     It  would  not. 

Q.     Why  not? 

A.  Because  naturally  it  would  underrepresent 
the  classes  except  the  particular  classes  into  which 
railroad  [490]  people  might  fall.  I  suppose  mainly 
it  would  overrepresent  operatives  and  would  cer- 
tainly underestimate  professional,  managers  and 
officials. 

The  Court:  That  is  employment  classes,  you 
are  not  thinking  of  social,  racial  or  religious 
classes  ? 

The  Witness:     Occupational  classes. 

The  Court:     Occupational  classes  only? 

The  Witness:     Yes. 

I  might  add  that  social,  racial  and  religious 
classes  are  very  highly  correlated  with  occupational 
classes,  so  that  when  you  talk  of  one  you  are  talk- 
ing of  the  others  at  the  same  time.  Catholics  tend 
to  be  ill  the  lower  occupational  classes  in  this  list 
and  Protestants  in  the  higher.  The  relation  is  not 
tremendously  strong  but  it  is  a  very  pronounced 
tendency.  And  the  same  is  true  of  racial  and  other 
kinds  of  classifications. 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2349 

(Testimony  of  William  S.  Robinson.) 

The  Court:  So  that  in  your  opinion,  if  you 
have  an  occupational  cross-section  you  have  a 
representation  of  all  racial,  religious,  economic  and 
social  classes'? 

The  Witness:  Occupation  is  one  of  the  best 
control  factors  as  a  statistical  factor  in  getting  a 
representative  sample. 

The  Court:     Read  the  question  again. 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows:  [491] 

(''The  Court:  So  that  in  your  opinion,  if 
you  have  an  occupational  cross-section  you 
have  a  representation  of  all  racial,  religious, 
economic  and  social  classes?") 

The  Witness:  If  it  is  phrased  in  absolute  terms 
I  cannot  answer. 

The  Court:  T  asked  for  your  opinion.  Read  it 
again,  Mr.  Reporter. 

(The  question  referred  to  was  reread  by  the 
reporter,  as  set  forth  above.) 

The  Witness:  You  will  get  better  representa- 
tion of  all  economic,  racial  and  religious  classes 
if  you  have  a  cross-section  of  occupations  than  if 
you  do  not. 

The  Court:  Let's  strike  the  answ^er  out.  You 
mean  to  say  you  cannot  answer  that  question?  You 
do  not  have  an  opinion  on  it? 

Mr.  Margolis:     If  your  Honor  please 

The  Witness:     I  have  an  opinion. 
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The  Court:  It  isn't  a  question  of  the  better 
representation  here,  the  Court  says  that  you  have 
to  get  a  fair  cross-section  of  the  community  repre- 
senting racial,  social,  economic  and  religious  classes. 
So  that  is  what  this  ultimate  inquiry  is  about. 

Mr.  Margolis:  I  think  it  would  be  proper  to 
ask  the  witness  at  this  point  whether  the  utiliza- 
tion of  occupational  classifications  would  be  a  sound 
method  of  obtaining  a  [492]  fair  cross-section. 

The  Court :     I  think  that  is  my  question. 

The  Witness:     It  would. 

The  Court:  Will  you  read  that  question  again, 
Mr.  Reporter? 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows: 

("The  Court:  So  that  in  your  opinion,  if 
you  have  an  occupational  cross-section  you 
have  a  representation  of  all  racial,  religious, 
economic  and  social  classes?") 

The  Witness:  You  see,  I  want  to  protest,  if  I 
might,  against  that  question.  If  you  will  give  me 
sufficient  time  I  can  explain  to  you  why  I  cannot 
answer  it.  But  it  makes  no  sense  in  statistical 
terms. 

The  Court:     It  makes  no  sense? 

The  Witness:  It  makes  no  sense.  It  is  utterly 
meaningless  in  the  terms  of  o]3erations  which  a 
statistician  performs,  and  I  can  show  you — or  I 
can  try  to  restate  it  so  that  it  is  satisfactory  for 
you  and  still  be  answered.  As  it  is  stated,  I  cannot 
answer  it. 
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The  Court:  Then  I  have  a  witness  here  who 
can  pull  himself  up  by  his  own  bootstraps  and 
make  himself  qualified  on  any  subject  at  any  time 
— a  witness  who  is  going  to  ask  the  questions  and 
ansW'er  them  too. 

Mr.  Margolis:  May  I  point  this  out,  your 
Honor  ?  With  [493]  regard  to  your  question 

The  Court:     Do  you  object  to  my  question? 

Mr.   Margolis:     Yes. 

The  Court:     State  your  ground  of  objection. 

Mr.  Margolis:  On  the  ground  that  it  is  am- 
biguous and  uncertain. 

The  Court:  The  objection  is  overruled.  If  that 
is  ambiguous  and  uncertain,  I  don't  know  what 
we  liaA^e  been  talking  about  here  all  week. 

Mr.  Margolis:     May  I  state  the  basis  for  it? 

The  Court:  If  it  is  an  extension  of  the  argu- 
ment on  the  ])asis  that  it  is  ambiguous  and  uncer- 
tain, I  do  not  care  to  hear  it. 

Mr.  Margolis:  If  your  Honor  please,  I  would 
like  to  point  out  something  Vvith  regard  to  that 
question  that  I  think  your  Honor  should  hear.  I 
think  it  is  only  fair  that  your  Honor  should  hear  it. 

The  Court:     Go  ahead  and  point  it  out. 

Mr.  Margolis:  When  you  ask  whether  that  will 
result  in  the  representation  of  all  classes 

The  Court:  I  did  not  ask  him  that.  I  asked  him 
if  in  his  opinion 

Mr.  Margolis:  It  would  result  in  the  represen- 
tation. 

The  Court:     That  is  right. 
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Mr.  Margolis:  All  right.  Obviously  if  you  took, 
let  [494]  us  say,  a  sample  of  10  people  it  would 
not  result  in  a  representation  of  all  classes  but  it 
would  result  in  an  opportunity  of  getting  a  fair 
cross-section. 

The  question  as  to  whether  it  would  result  in  a 
representation  of  all  classes  depends  upon  the  size 
of  your  sample.  If  your  sample  is  3  people  it 
cannot  result  in  a  representation  of  all  classes. 

The  Court:     Let  me  hear  the  question  again. 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows: 

("The  Court:  So  that  in  your  opinion,  if 
you  have  an  occupational  cross-section  you 
have  a  representation  of  all  racial,  religious, 
economic  and  social  classes?") 

The  Court:  Do  you  understand  that  question? 
Do  you  understand  what  occupational  cross-section 
in  that  question  means? 

Tlie  Witness:  My  difficulty  is  this,  you  haven't 
said  an  occupational  cross-section  where  you  select 
randomly  from  the  occupations. 

The  Court:  I  think  that  that  is  a  fair  assump- 
tion from  that  question,  if  you  have  an  occupa- 
tional cross-section  of  the  community.  I  didn't 
intend  to  put  in  the  random  selection  there.  If 
you  have  an  occupational  cross-section  of  the  com- 
munity— well,  there  is  the  question.  [495] 
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The  Court:     Will  you  read  the  question  again, 
Mr.  Reporter? 

(The  question  referred  to  was  read  by  the 
reporter,  as  follows: 

(''The  Court:  So  that  in  your  opinion,  if 
you  have  an  occupational  cross-section  you 
have  a  representation  of  all  racial,  religious, 
economic  and  social  classes?") 

The  Witness:     Not  necessarily. 
The  Court:     Go  ahead. 

Q.  (By  Mr.  Margolis)  :  Will  you  explain  that 
answer.  Doctor? 

A.  Yes.  I  can  pick  a  sample  with  bias,  an  in- 
tentional bias,  so  that  it  will  have  the  right  pro- 
portion of  all  occupations  in  it,  but  it  is  composed 
only  of  Catholics,  or  only  of  Protestants.  If  I  have 
a  random  selection  within  the  occupational  cross- 
section,  then  it  will  be  representative  of  the  racial, 
religious  and  other  groups. 

The  Court:  When  you  say  random,  you  mean 
a  statistical  random? 

The  Witness:     That  is  correct.  [496] 

Q.  (By  Mr.  Margolis):  And  the  method,  for 
example,  that  is  being  used  in  the  Superior  Court- 
you  would  consider  a  statistical  random  method, 
is  that  right?  A.     Yes. 

The  Court:  Do  3^ou  have  any  opinion  how  to 
get  a  statistically  random  method  here  where  we 
have  a  man  who  is  paid  $15  every  six  months,  and 
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a  jury  commissioner  and  a  clerk  who  has  to  haA^e 

his  help  do  it  in  between  other  things? 

The  Witness:     I  do. 

The  Court:     What  is  it? 

The  Witness:  I  can  show^  him  very  simply, 
showing  a  table  of  random  numbers,  how  to  take 
names  from  the  voters'  registry  as  fast  as  any 
typist  can  type  them  off,  purely  at  random  from 
the  voters'  register. 

The  Court:  Will  you  tell  us?  Will  this  inter- 
rupt your  questioning? 

Mr.  Margolis:     No.    Go  ahead. 

The  Court:  Sooner  or  later  I  suppose  you  are 
going  to  get  to  it  anyhow? 

Mr.  Margolis:     Yes. 

The  Witness:  The  procedure  would  consist  of 
using,  let's  say,  two  tables  of  random  numbers,  or 
two  sheets  of  random  numbers  that  are  different, 
one  for  selecting  the  page  or  the  sheet  from  the 
voters'  register,  and  the  second  for  [497]  selecting 
from  that  page  or  sheet 

The  Court:     By  that  you  mean  precinct? 

The  Witness:  Precinct — the  second  for  select- 
ing from  that  precinct  at  random  one  or  more  of 
the  names  in  that  precinct. 

Q.  (By  Mr.  Margolis) :  It  would  depend  on 
the  number  of  names  you  wanted  as  to  how  the  se- 
lection would  be  made? 

A.  Yes.  But  if  you  went  along  doing  this  se- 
lecting first  a  precinct  at  random,  then  at  random 
a  name  within  the  precinct,  you  would  have  a  ran- 
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dom  sample  wherever  you  stopped.  It  could  be  done 

as   quickly  as  the  names   could  be   typed   on   this 

sheet. 

The  Court :  That  is,  provided  you  had  the  sheets 
available  ? 

The  Witness:     That  is  correct. 

The  Court:  Let's  take  this  random  number 
sheet,  table  of  random  numbers.  Are  there  several 
tables  of  random  numbers'? 

The  Witness:  There  are  several  tables  and  the 
tables  are  many  pages.  I  have  an  extended  table. 
I  am  not  sure  whether  I  have  it  with  me  or  not. 

Q.  (By  Mr.  Margolis)  :  Do  you  have  it  with 
you? 

A.  I  think  I  had  it  in  my  car.  I  had  it  with 
me  yesterday.  [498] 

The  Court:     This  is  just  one  page? 

The  Witness:  This  is  just  one  page  from  a 
fairly  extensive  table. 

The  Court :  How  do  you  pick  your  random  num- 
bers, by  another  system  of  random  numbers? 

The  AVitness:  Thej  are  picked  in  a  number  of 
ways.  They  are  picked  by  machines,  what  are  called 
random  machines;  sometimes  numbers  are  put  on 
physical  circular  slips  in  a  great  drum  and  stirred 
and  drawn  out.  There  are  various  w^ays  in  which 
they  are  picked. 

The  Court:  That  is  the  way  these  numbers  are 
drawn  ?  In  other  words,  these  are  drawn  similar 
to  the  drum  of  marbles  that  you  were  talking 
about  ? 
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The  Witness:  I  don't  believe  those  were  picked 
in  that  way.  I  believe  they  were  picked  as  the 
third  from  the  last  digit  in  a  column  of  census 
figures  for  England  and  Wales. 

The  Court:     The  third  from  the  last  digit? 

The  Witness:  Yes,  of  the  population,  as  I  re- 
member, of  the  counties  or  shires  or  something  of 
the  sort,  from  the  census  figures  of  England  and 
Wales. 

The  important  point  is  not  so  much  how  they 
are  picked,  as  it  is  the  fact  that  they  have  been 
tested,  that  is,  they  have  been  used  to  check  es- 
tablished mathematical  derivations  and  they  give 
the  results  which  the  mathematics  calls  for.  [499] 

The  Court:  This  table  of  random  numbers,  Ex- 
hibit V,  at  the  top  you  have  consecutive  numbers 
1  to  20,  that  is,  there  are  20  columns. 

The  Witness:  Those  are  simply  numbered  col- 
umns. 

The  Court:     And  you  have  45  lines. 

The  Witness:     That  is  correct. 

The  Court:  Now  there  are  5894  precincts.  What 
would  be  the  first  thing  you  would  do  in  picking 
a  precinct  ? 

The  Witness:  I  would  take  blocks  of  the  first 
four  columns  of  digits,  that  is,  the  digits  occur  in 
pairs  so  T  would  take  the  first  two  pairs,  say  the 
left-hand  four  rows 

The  Court:     The  left-hand? 

The  Witness:  The  left-hand  four  columns,  I 
should  say:   There  are  four  digits  on  the  first  row 
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at  the  very  left-hand  side.    If  you  will  read  them 

off  to  me  I  will  tell  you  what  I  would  do. 

The  Court:     22,  17,  68 

The  Witness:  22,  17  are  the  first  four.  I  would 
pick  Precinct  2217  to  get  my  first  name  from. 

The  Court:  Then  you  w^ould  take  another  tahle 
of  random  numbers'? 

The  Witness:  And  if  they  were  only,  let's  say 
1000 — I  suppose  precincts  might  run  to  1000,  might 
they,  in  population? 

The  Court:     No.    Precincts   average   about  350. 

The  Witness:  Then  I  w^ould  take  three  digit 
numbers  for  my  other  table,  and  if  you  want  to 
read  me  the  fifth,  sixth  and  seventh  digits? 

The  Court:  I  will  read  the  one  under  Table  16 
and  17;  there  is  61,  09. 

The  Witness:  610  would  be  the  number  because 
there  are  only  three  digits  required.  I  vrould  dis- 
regard that  number  until  I  came  to  a  number  with- 
out a  zero. 

The  Court:  The  next  column  would  be  85,  52; 
the  next  one  is  16,  71. 

The  Witness :  I  would  pick  the  167th  name  from 
precinct,  whatever  precinct  we  decided  on  before. 

The  Court:     Those  names  are  not  numbered. 

The  Witness :  Then  they  avouM  have  to  be  num- 
bered. 

The  Court:  Somebody  has  to  count  down  to  the 
167th  name  then? 

Mr.  Margolis:  I  believe  those  names  are  num- 
bered. 
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The  Court:     Let's  see  the  precinct  sheet. 

Mr.  Margolis:  They  are  on  some  of  the  precinct 
sheets. 

The  Witness:  If  they  are  not  numbered  there 
are  other  ways  of  doing  it. 

The  Court:  (Examining  exhibit)  They  do  not 
number  them. 

The  Witness:  Then  there  will  be  some  easy 
way  of  doing  it,  some  adaptation  of  this  perhaps 
to  pick  columns  at  random  and  then  items  within 
columns  or  something  of  the  sort.  [501] 

The  Court:  Hold  it  up,  Mr.  Clerk.  Let  us  see 
how  many  columns  and  names  there  are. 

The  Witness:     Are  the  names  one  to  a  line  only? 

The  Clerk:     There  are  four  columns. 

The  Court:     There  are  four  columns? 

The  Witness:  It  is  possible  to  prepare  a  key 
sheet  which  is  laid  over  that,  or  alongside  of  that, 
which  has  the  numbers  on  it  which  can  be  used  for 
each  precinct  sheet. 

The  Court:  Then  what  you  would  do  is,  you 
would  pick  the  167th  name  in  every  precinct? 

The  Witness:  No,  just  in  that  one  precinct. 
Then  I  would  select  another  precinct  at  random  and 
I  would  select  a  name  from  that  one. 

The  Court:  You  would  take  the  next  number, 
192? 

The  Witness:  No,  I  need  a  4-digit  number  for 
the  precincts. 

The  Court:    Why  a  4-digit  number? 
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The  Witness:  Because  precincts  run  to  5000. 
That  requires  four  digits.  What  are  the  four  num- 
bers? 

The  Court:     19,36. 

The  Witness :  Then  I  would  pick  Precinct  1936. 
Then  randomly  I  would  like  to  pick  one  name  from 
within  that. 

The  Court:  Now  Precinct  1936  is  up  high  in 
the  city  of  Los  Angeles,  but  as  I  recall  there  is 
something  like  30  separate  precincting  s^'stems,  or 
32,  aren't  there,  Judge  Kenny,  [502]  in  the  county? 

Mr.  Kenny:  Yes.  Of  course  what  the  doctoT 
would  do  is  not  use  the  numbers  of  the  registrar 
of  voters,  he  would  renumber  them  because  there 
are  various  precinct  sheets.  In  other  words,  you 
would  have  to  renumber  them. 

The  Court:  You  would  have  to  rer.mii-.er  all 
precincts  in  the  county? 

The  Witness:     No,  it  doesn't  matter. 

Mr.  Kenny:  I  might  say,  I  have  done  that  in 
taking  straw  votes,  which  have  always  given  pretty 
bad  results  for  me  too,  but  I  have  done  that.  That 
is,  you  take  5000  precincts  and  in  order  to  get  what 
you  want  you  don't  use  the  registrar's  numbers 
because  you  keep  running  into  Santa  Monica,  or 
Placentia  which  have  their  own  numbers. 

The  Court:     You  mean  you  didn't  do  that? 

The  Witness :     The  point  is  now 

The  Court:     In  the  city  of  Los  Angeles? 

The  Witness:     May  I  ask  a  question? 

The  Court:     Yes. 
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The  Witness:  These  precincts  are  numbered  ac- 
cording to  geographic  regions,  is  that  correct? 
That  is,  the  lOOOs  are  somewhere  in  the  city? 

The  Court :  There  is  about  3300  in  the  city,  and 
t^iey  are  numbered.  They  start  out  originally,  T 
think,  numbering  them  at  the  City  Hall  but  now 
they  skip  all  over.  Every  time  [503]  they  add  a 
section  to  the  city,  no  matter  where  it  is.  why  those 
precincts  are  added. 

The  Witness:  As  long  as  there  are  no  precincts 
with  no  duplications  in  the  numbers  given  the  dif- 
ferent precincts,  they  can  be  numbered  any  way 
you  like. 

The  Court:  They  are  indicated,  for  instance  in 
Long  Beach  they  begin  with  Long  Beach  Precinct 
No.  1  and  go  on  up  to  whatever  it  is.  I  think  it  is 
probably  about  200.  Then  there  is  Placentia  Pre- 
cinct 1  to  13. 

The  Witness:  Then  tlie  5000  precincts  would 
have  to  be  numbered  consecutively  and  whatever 
order  was  convenient  from  1  to  5000. 

The  Court:  Let's  say  you  have  32  given  pre- 
cincting  systems. 

The  Witness:  You  might  select  randomly  one 
of  the  32  to  begin  with  and  kee}>  the  names  within 
the  precincts  which  you  get. 

The  Court:  Then  you  would  take  three  random 
tables,  let's  say? 

The  Witness:  That  is  not  necessary.  I  would 
sooner  number  the  5000  precincts  m  any  order 
whatever  and  that  would  give  me  a  lot  of  time. 
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The  Court:  Wouldn't  you  need  a  lot  of  clerical 
help? 

The  Witness:  I  have  numbered  more  than  5000 
names  without  any  clerical  help  and  given  lectures 
as  well.  [504] 

The  Court:  You  are  a  remarkable  person.  The 
clerk,  however,  has  a  lot  of  work  to  do  besides 
this. 

The  Witness:  There  are  numbering  machines 
which  will  stamp  them  for  you  automatically  as 
far  as  you  can  stamp  them,  I  would  say,  roughly 
20  to  30  a  minute. 

The  Court:  Well,  then,  you  don't  have  any  sug- 
gestion concerning  this  unless  the  precincts  are 
renumbered'?  That  is  the  essence  of  your  testi- 
mony'? 

The  Witness:  No,  I  have  if  the  precincts  are 
not  renumbered,  ])ut  it  would  be  inefficient  to  do 
it  that  way. 

The  Court:     It  would  be  inefficient? 

The  Witness:  That  is  right,  to  select,  let's  say, 
the  cities  or  incorporated  places,  whatever  they 
are,  Long  Beach,  Placentia,  select  them  at  random 
and  number  them  from  1  to  33.  I  would  select  first 
from  those  general  regions  randomly  to  number 
them,  then  select  randomly  a  precinct  from  the 
region  selected,  and  then  select  randomly  the  name 
from  the  precinct  within  the  region  selected.  That 
is  laborious  with  renumbering  the  precincts. 

Q.  (By  Mr.  Margolis) :  You  mean  renumber- 
ing is  the  efficient  way,  the  other  way  is  not  effi- 
cient ? 
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A.     That  is  correct. 

Q.  And  the  result  is  iust  as  good  one  way  as 
the  other?  [505] 

A.     That  is  correct. 

Q.  Let's  see  if  we  can  get  this  straight,  Doctor. 
You  would  luimber  the  precincts? 

A.     With  a  $2.50  numbering  machine. 

Q.     And  then 

The  Court:  Did  you  ever  try  to  get  one  from 
a  department  of  the  government? 

The  Witness:  I  never  have.  I  don't  even  own 
one  myself,  as  far  as  that  goes.    I  use  a  pen. 

Q.  (By  Mr.  Margolis) :  You  would  number 
them  either  with  a  $2.50  numbering  machine  of  a 
2%-cent  post  office  pad?  A.     Right. 

Q.  After  they  were  numbered,  you  w^ould  then 
use  your  random  tables  of  numbers  for  the  pur- 
pose of  securing  precincts? 

A.     At  random. 

The  Court:     This  is  one  random  table? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Margolis)  :  Then  you  would  use 
the 

A.  I  might  use  tlie  next  three  digits  in  the  same 
random  table  for  selecting  within  the  precinct.  I 
only  need  one  table. 

Q.     It  wouldn't  make  any  difference?  [506] 

A.     It  wouldn't  make  any  difference. 

The  Court:     This  is  one  table? 

The  Witness:  This  is  one  page  from  a  table. 
It  is  not  one  page  from  a  table,  it  is  one  mimeo- 
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graphed  sheet  which  is  really,  I  should  say,  slightly 
over  half  of  one  page  of  a  published  table  of  ran- 
dom numbers. 

The  Court:  Could  you  use  this  one  sheet  and 
still  get  a  random  selection? 

The  Witness :  I  might  run  out  of  that  one  sheet, 
but  for  two  shillings — whatever  that  would  amount 
to  in  American  money — you  can  l)uy  10,000  random 
digits  which  are  quite  adequate  for  your  purpose. 

Q.  (By  Mr.  Margolis)  :  Doctor,  I  would  lilve 
to  get  at  this.  That  is  one  method  you  have  de- 
scribed. Let  us  assume  that  you  want  to  get  1000 
names.  You  know  in  advance  that  the  number  of 
names  you  want  to  get  is  1000.  Would  there  be 
any  system  available  without  use  of  the  random 
tables,  such  as  taking  precincts  in  a  certain  order 
and  names  on  those  precincts  in  a  certain  order 
which  would  be  satisfactory? 

A.  It  would  be  difficult  to  do,  laborious,  I  should 
sa}^  to  do,  unless  you  ultimately  intended  to  exhaust 
the  population,  as  they  do.  I  understand,  in  the 
Superior  Court.  That  is,  unless  you  intended  to 
adopt  a  rotational  system  so  that  ultimately  in 
every  10  or  20  years  you  get  in  the  whole  [507] 
group.  It  could  be  done,  but  it  would  be  more  la- 
borious than  the  method  I  propose. 

Q.     But  you  could  take,  for  instance 

A.  You  could  take  every  20th  name  or  every 
900th  name,  but  that  requires  counting.  If  you 
don't  introduce  the  random  element,  the  only  other 
way  of  taking  a  fair  sample  is  to  take  every  nth 
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name.    It  doesn't  matter  how  the  names  are  num- 
bered to  start  with,  if  you  take  every  nth  name 
you  would  get  a  fair  sample,  but  you  have  to  count 
to  get  the  nth  name. 

Q,  Could  you  take  every  9th  name  and  every 
5th  precinct. 

A.  Yes.  That  is  equivalent  to  it,  but  then  you 
have  to  take,  if  you  start  with  1,  10,  19,  the  next 
year  you  have  to  start  with  2,  11,  20,  or  you  are 
going  to  get  into  trouble. 

Q.  The  numbers  that  are  selected  must  vary 
from  year  to  year? 

A.  Systematically  clear  throughout  the  whole 
range  of  names,  or  else  you  must  introduce  a  ran- 
dom element,  one  or  the  other. 

The  Court:  I  should  say,  counsel,  having  had 
some  experience  in  government  offices,  that  it  would 
be  j)ractically  impossible  to  get  the  administrative 
offices  of  the  United  States  courts  to  finance  the 
method  used  by  the  county,  circulating  all  5000 
precincts  here  to  get  a  name  from  each  one. 

On  the  random  table  method,  I  would  like  to 
pursue  that  [508]  a  little  further,  if  T  may,  with- 
out interrupting  your  line  of  thought. 

You  heard  the  testimony  hero  that  the  terms  of 
court,  so-called,  are  six  months,  that  every  six 
months  new  names  go  into  the  master  box.  It  has 
to  be  a  new  list  of  available  names. 

The  Witness:     I  understand. 

The  Court :     At  least  e^'ery  six  months. 

The  Witness:     Yes. 
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The  Court:  You  would  use  one  random  table 
and  then  what  would  you  do  on  the  next  six  months, 
use  another  table? 

The  Witness:  Or  read  the  numbers  backwards, 
or  take  the  second,  third  and  fourth  and  fifth  digits 
instead  of  the  first,  second,  third  and  fourth;  or  I 
would  read  the  numbers  diagonally. 

The  Court:     Just  with  one  table *? 

The  Witness:  Yes.  That  is  a  rather  small  table 
to  do  it  with,  but  one  complete  table  is  all  that  is 
required. 

The  Court:  Will  you  produce  one  at  the  noon 
hour? 

Mr.  Margolis:     Do  you  have  it  in  your  car? 

The  Witness :  I  am  not  sure,  but  I  think  I  have. 
Otherwise  it  is  at  home.  Well,  at  noon  I  can  pro- 
duce it  anyway,  I  guess. 

Mr.  Margolis:  If  we  had  two  shillings,  could 
we  buy  one  from  you?  [509] 

The  Witness:  I  don't  think  it  is  available  in 
Los  Angeles.  In  New  York  you  can  get  it  at  the 
McMillan  Company,  if  they  happen  to  have  it  in. 
But  it  is  photostated  very  admirably  and  very 
easily. 

The  Court:  You  mean  they  charge  two  shillings 
to  look  at  this? 

The  Witness :  I  mean  that  the  booklet  costs  two 
shillings.  It  is  one  of  the  University  of  London's 
tracts  for  computers.  [510] 
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Q.  (By  Mr.  Margolis) :  Now,  Dr.  Robinson, 
another  source  that  was  *used,  according  to  the 
testimony  of  Mr.  Brown,  were  clubs,  among  which 
were  the  Friday  Morning  Club,  the  Ebell  Club, 
and  Los  Angeles  Country  Club,  the  California  Club 
and  the  Parent-Teachers  Congress.  What  is  your 
opinion  as  to  the  possibility  of  obtaining  any  kind 
of  a  fair  cross-section  as  a  result  of  the  use  of  such 
lists'? 

A.     Such  a  list  will  not  give  a  fair  cross-section. 

Q.     Why? 

A.  All  you  need  to  do,  the  only  club  in  that  list 
that  I  know  is  the  Ebell  Club,  but  if  you  will  look 
at  the  automobiles  surrounding  the  Ebell  Club  some 
morning,  or  some  afternoon,  you  will  see  that  that 
list  is  ujDward  b}^  itself  economically  considerably 
more  than,  say,  the  registration  for  all  automobiles. 
You  will  find  no  Model  T  Fords  among  them. 

The  Court:  You  mean  you  look  at  that  when 
a  meeting  is  in  session? 

The  Witness:     That  is  true. 

The  Court:  The  Ebell  Club  is  rented  for  lec- 
tures. [511] 

The  Witness:  If  you  make  sure  of  the  fact  that 
the  Ebell  Club  members  are  parked  outside.  It  is 
a  well-known  fact  and  I  think  requires,  in  fact  I 
think  it  was  brought  out  very  plainly  in  the  ex- 
amination of  Mr.  Brown  himself,  that  those  clubs, 
or  the  membership  of  those  clubs,  is  in  the  higher 
economic  levels.  There  is  certainly  adequate  evi- 
dence upon  that  fact  published  in  scientific  journals. 
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Q.  (By  Mr.  Margolis) :  Now  another  source  is 
tills  blue  book,  which  is  in  evidence  as  Defendants' 
Exhibit  U.  You  might  take  a  look  at  it,  Doctor, 
and  tell  us,  could  we  get  a  fair  cross-section  by 
taking,  let's  say,  1500  names  out  of  that  book? 

Mr.  Calverley:  Your  Honor,  I  don't  like  to  ob- 
ject to  this  line  of  questioning — it  is  very  interest- 
ing— ^but  the  witness  is  testifying  to  matters  liere 
upon  which  no  foundation  whatever  has  been  laid. 

The  Court:     No,  there  isn't  any  foundation  laid. 

Mr.  Calverley:  He  is  just  giving  offhand  opin- 
ions as  to  whether  or  not  these  sources  are  repre- 
sentative, just  based  upon  his  ideas  about  .it.  We 
object  to  it  on  that  ground. 

Mr.  Margolis:     He  is  an  expert. 

The  Court:  I  have  let  all  the  rest  of  it  in,  I 
might  as  well  let  the  blue  book  in. 

Mr.  Margolis:     The  blue  book  is  in  evidence. 

The  Court :     I  mean  his  opinion  on  the  blue  book. 

Mr.  Margolis:  I  don't  know  what  additional 
foundation  your  Honor  thinks  is  necessary. 

The  Court:  I  should  think  that  in  order  to  be 
able  to  testify  he  should  know  more  than  he  knows, 
because  the  witness  hasn't  shown  that  he  has  had 
any  mathematical  sampling  formula  in  relation 
to  the  blue  book  or  the  Ebell  Club  or  the  Friday 
Morning  Club. 

Q.  (By  Mr.  Margolis)  :  Let  me  put  the  ques- 
tion this  way:  With  your  knowledge  of  sampling 
and  statistical  methods  and  through  an  examina- 
tion of  that  blue  book,  which  is  in  evidence  as  De- 
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fendants'  Exhibit  U,  can  you  state  whether  or  not 
it  will  be  possible  to  get  a  fair  cross-section  from 
that  blue  book  by  taking  names  at  random,  or  any 
other  w^ay,  from  it? 

Mr.  Calverley :  Same  objection,  your  Honor.  He 
has  made  no  examination  of  this  book  itself. 

Mr.  Margolis:     He  is  examining  it  now. 

The  Court:  I  don't  know  how  he  can  tell  by 
looking  at  that  book  what  the  background  of  the 
people  is. 

Q.  (By  Mr.  Margolis)  :  Let  me  ask  this  ques- 
tion: Can  you  tell  by  examining  the  book,  Doctor, 
whether  you  can  get  a  fair  cross-section  from  it? 

A.     I  cannot,  not  by  examining  the  book. 

Q.     Can  you  tell  by  any  other  method? 

A.  I  am  somewhat  puzzled  as  to  whether  or  not 
I  should  volunteer  information  or  not. 

The  Court:  You  have  been  doing  a  pretty  good 
job  at  it  so  far. 

The  Witness:  Anything  that  I  have  said — let's 
put  it  this  way — I  can  document  very  thoroughly 
from  undisputable  scientific  sources  that  fact.  What 
I  w^as  going  to  do  was  to  comment  on  this  book  by 
saying,  if  you  will  read  an  article  in  the  American 
Sociological  Review  by  Frederick  F.  Steffan,  called 
''Practical  Problems  in  Sampling  Procedure"— 
and  Dr.  Steffan  happens  to  be  a  consultant  to  the 
census  department,  and  he  designed  the  sampling 
scheme  for  the  1940  census  for  getting  additional 
questions — you  will  find  there  a  list  of  what  are 
called  "red  flags,"  things  never  to  take  samples 
from,  and  they  are  telephone  books,  city  directories, 
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blue  books,  Who's  Who,  and  there  is  a  long  list  of 
them.  Now  that  is  an  established  available  scientific 
reputable  information.  I  happen  to  be  basing  my 
answers  upon  that  fact  and  that  knowledge.  It  is 
not  hearsay,  it  is  not  any  personal  opinion.  Any- 
thing I  say  I  can  document  and  I  can  prove  any- 
where that  you  want  to  prove  it  on  a  scientific 
ground. 

Now  if  you  w^ant  those  references  or  if  you  v/ant 
me  to  bring  them  in,  I  have  reprints  of  them  in 
my  files,  and  I  will  be  happy  to  do  so.  But  I  am 
not  giving  you  opinions,  I  am  giving  you  what  any 
competent,  social,  scientific  man  [514]  would  agree 
with. 

The  Court:  And  you  say  you  think  the  compe- 
tence of  every  social  scientist  can  be  established? 

The  Witness:     Yes. 

The  Court:  Do  you  accept  the  witness'  state- 
ment, counsel,  now  or  are  you  offering  him  as  an 
expert  witness  yet? 

Mr.  Margolis:  I  am  offering  the  testimony  as 
it  stands. 

The  Court:  You  are  offering  him  as  an  expert 
witness. 

Mr.  Margolis:  Yes.  I  am  offering  him  as  an 
expert  witness. 

The  Court:     As  an  expert  witness? 

Mr.  Margolis:     Of  course,  your  Honor. 

I  want  to  say  this,  I  think  it  is  a  little  bit  farcical 
to  trace  this  question  of  what  a  blue  book  is.  I 
think  it  is  a  matter  of  common  knowledge  what  a 
blue  book  is. 
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The  Court:  I  have  a  blue  book  at  home,  which 
is  a  roster,  and.  which  is  called  a  blue  book.  It  was 
a  list  of  officials.  That  is  what  I  thought  you  were 
referring  to  originally  when  you  said  the  South- 
west Blue  Book. 

Mr.  Margolis:  The  term  "blue  book"  I  think 
is  commonly  known  and  also  used  in  connection 
with  social  registers.  If  this  is  that  type  of  a  blue 
book  it  can  easily  be  ascertained  by  examining  the 
blue  book. 

The  Court:     Yes,  I  read  the  preface.  [515] 

*     *     * 

Mr.  Margolis:  You  will  find  also  at  the  back 
of  this  book  what  is  known  as  a  club  register. 

The  Court:  Yet  me  see  the  book  a  moment,  will 
you  please? 

(The  volume  referred  to  was  passed  to  the 
Court.) 

Mr.  Margolis:  It  starts  at  page — I  was  going 
to  indicate  the  page  at  which  it  starts  for  the  pur- 
pose of  the  record.  [516] 

The  Court :  I  don't  see  any  occupations  indicated 
here  at  all  except  where  somebody,  for  instance  I 
notice  somebody  is  a  lieutenant,  and  I  notice  that 
he  was  given  here  as  a  junior,  but  the  rest  of  them 
do  not  seem  to  have  any  occupations  at  all.  Tliey 
give  their  children's  names  and  the  chi])vS  they  be- 
long to. 

Mr.  Margolis:  I  think  if  it  cannot  be  concluded 
from  that,  that  it  is  a  social  register  of  the  people 
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in  the  higher  economic  levels,  then  we  are  just  not 
people  with  common,  ordinary  intelligence,  it  seems 
to  me. 

The  Court:  That  is  what  it  says  it  is,  a  social 
register. 

Mr.  Margolis :  Of  course,  your  Honor.  And  also 
if  you  will  look  at  the  names  and  addresses  of  the 
clubs  to  which  they  belong,  we  just  have  to  ])e  blind 
to  reach  any  other  result,  it  seems  to  me,  your 
Honor.  I  think  this  has  reached  a  rather  ridicu- 
lous extreme  when  there  is  any  contention  being 
made  that  that  can  possibly  constitute  a  cross- 
section. 

The  Court:  I  don't  know  that  anybody  con- 
tended that  it  constituted  a  cross-section. 

Mr.  Margolis :  That  is  all  I  am  trying  to  get  out 
of  this  witness  as  an  expert,  is  that  it  does  not,  and 
I  think  that  there  is  a  reasonable  basis  for  it,  and 
to  object  that  there  be  no  reasonable  basis  for  it,  I 
think  is  just  to  blind  [517]  oneself  to  fact  and  say, 
*'I  don't  want  to  see.  I  don't  want  to  know  what  is 
going  on." 

The  Court:  Are  you  suggesting  that  that  is  my 
attitude,  counsel? 

Mr.  Margolis:  No.  I  am  addressing  myself  to 
the  objection.  There  has  been  an  objection,  and  I 
think  I  have  a  right  to  address  myself  to  the  objec- 
tion, and  the  objection  is  on  the  basis  that  I  say, 
which  is  the  type  of  objection  which  says,  '*We  don't 
want  to  know  the  facts,  we  don't  want  the  facts  in 
the  record."     That  is  the  level  of  the  objection. 
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The  Court:  This  is  in  the  record.  This  book  is 
in  the  record  and  it  speaks  for  itself. 

Mr.  Margolis:     I  am  talking  about  the  objection. 

The  Court :  Let  me  ask  the  witness,  did  you  ever 
see  this  book  before  ? 

The  Witness:  I  consulted  it  the  other  day  after 
it  was  here. 

The  Court :     After  it  was  here  % 

The  Witness:  Yes.  I  am  happy  to  add  that  I 
am  not  in  it. 

The  Court:  You  are  no  doubt  discriminated 
against. 

The  Witness:     Undoubtedly. 

The  Court:  Did  you  ever  consult  the  publisher, 
Lenora  King  Berry? 

The  Witness:     I  did  not.  [518] 

The  Court :  Can  you  tell  by  looking  at  this  book 
the  occupations  of  any  of  these  people  ? 

The  Witness:  I  cannot.  I  could  estimate  their 
relative  incomes  in  comparison  with  that  of  the 
average  for  the  country. 

The  Court:  Here  is  a  page — I  don't  know 
whether  it  is  at  random  or  not,  but  I  just  happened 
to  have  it  open — it  says:  "Deborah  Coulter  Sedg- 
wick (Junior)."  Can  you  tell  what  her  occupa- 
tion is? 

The  Witness:     I  cannot. 

The  Court :  There  are  no  clubs  listed,  nothing  at 
all  except  Deborah  Coulter  Sedwick  Jr.,  2203  Seven- 
teenth Street,  Bakersfield;  telephone  2-8483.  Now 
can  you  tell  by  looking  at  that  name  anything  about 
that  person's  economic  class,  status,  age? 
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The  Witness :  I  can  tell  by  looking  at  her  name 
and  the  fact  that  it  is  in  this  l)ook  that  her  average 
income  is  larger  than  the  average  income  in  the 
United  States. 

The  Court :     You  can  tell  that ? 

The  Witness :     You  bet ! 

The  Court:  Are  all  your  opinions  as  you  have 
expressed  them  here  based  upon  the  same  methods 
that  you  have  reached  that  opinion? 

The  Witness:     They  are  not. 

The  Court :     They  are  not  ?  [519] 

The  Witness :     No. 

The  Court:  I  will  sustain  the  objection  and 
strike  his  testimony  concerning  the  Friday  Morning 
Club,  the  Ebell  Club  and  the  other  club,  whatever 
it  was. 

Mr.  Calverley :  The  University  Club  I  think  was 
mentioned. 

The  Court:  I  do  not  think  he  mentioned  that 
just  recently. 

Mr.  Calverley :  The  Los  Angeles  Country  Club,  I 
believe  it  was. 

Mr.  Garrett:  There  is  testimony,  I  think,  your 
Honor,  related  to  the  Ebell  Club. 

The  Court:  The  Ebell  Chib  and  the  Friday 
Morning  Club. 

Mr.  Margolis :  I  trust  that  some  evidence  will  be 
offered  about  the  laborers  that  belong  to  these  clubs 
and  the  operatives  that  belong  to  them  and  who  are 
in  the  blue  book. 
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The  Court:  If  you  are  trying  the  people  in  the 
blue  book,  that  is  one  thing,  counsel;  if  this  is  an 
inquiry  to  ascertain  whether  or  not  the  clerk  and  the 
commissioner  of  this  court  endeavor  to  secure  an 
impartial  jury,  or  used  methods  which  were  not  de- 
signed to  discriminate  against  any  class,  that  is 
quite  another  thing. 

Mr.  Margolis :  Our  point  is  this — I  tried  to  make 
it  clear;  I  want  to  make  it  clear  again — we  are  not 
concerned  with  motive,  we  are  not  concerned  with 
specific  intent ;  we  [520]  are  concerned  with  the  use 
of  a  method  which  is  designed  to  achieve  a  particu- 
lar result,  and  any  time  that  that  method  is  used,  it 
is  our  contention  that  if  that  method  is  designed  as 
one  which  will  lead  to  a  particular  result  which  is 
not  a  cross-section  then  that  method  is  to  be  con- 
demned. 

Mr.  Calverley :  If  the  Court  please,  on  that  point 
I  want  to  make  this  brief  statement  in  support  of 
the  objection  to  this  witness'  testimony.  Appar- 
ently that  statement  of  counsel  is  based  upon  the 
Thiel  case,  which  is  the  only  case  that  discusses  dis- 
crimination as  to  prospective  jurors  on  the  basis  of 
their  economic  status  as  distinguished  from  race  and 
sex.  I  am  reading  from  page  220  of  the  opinion, 
which  is  in  Volume  328  IT.  S. : 

"The  American  tradition  of  trial  by  jury, 
considered  in  connection  with  either  criminal  or 
civil  proceedings,  necessarily  contemplates  an 
impartial  jury  drawn  from  a  cross-section  of 


Allied  Workers,  et  al.  vs.  U.S.A.  2375 

(Testimony  of  William  S.  Robinson.) 

tlie  community  (citing  Smith  v  Texas,  Glasser 
V  United  States).  This  doesn't  mean,  of 
course,  that  every  jury  must  contain  represen- 
tatives of  all  the  economic,  social,  religious,  ra- 
cial, political  and  geographical  groups  of  the 
community.  Frequently  such  complete  repre- 
sentation would  be  impossible.  But  it  does 
mean  that  prospective  jurors  shall  be  selected 
by  court  officials  without  systematic  and  inten- 
tional [521]  exclusion  of  any  of  those  groups." 

I  point  out,  your  Honor,  that  that  is  in  the 
conjunctive,  not  the  disjunctive.  It  must,  be  that 
the  discrimination  is  systematic  and  intentional, 
and  there  is  no  evidence  in  this  record  whatever  of 
any  intentional  exclusion  of  any  of  the  groups  men- 
tioned by  the  court. 

The  Court:  Of  course  coimsel  will  say  that  the 
method  followed  is  bound  to  result  in  discrimination 
and  exclusion. 

Mr.  Margolis:  Let  me  say  this,  your  Honor:  I 
just  want  to  at  this  point  reply  very  brieflly  and  sug- 
gest that  the  word  ''intentional"  has  several  differ- 
ent meanings,  including  specific  intent  and  general 
mtent.  I  thinly  that  a  lawyer  ought  to  understand 
that.  Also  the  rest  of  the  ease  has  to  be  read  and 
the  other  cases  that  have  been  cited  have  to  be  read 
to  understand  in  what  sense  the  word  ''intentional" 
is  used.  I  think  that  I  will  be  able  to  demonstrate 
to  the  Court  the  sense  in  which  it  is  used. 

The   Court:     We  will  get  to  that  point  pretty 
soon,  I  assume. 
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Upon  thinking  a  little  bit  further  about  this,  I 
think  perhaps  this  goes  to  the  weight  of  this  witness' 
testimony  and  all  of  his  testimony.  If  you  still  in- 
sist upon  having  him  express  his  opinion  concerning 
this  book,  I  will  admit  it,  ])ut  I  want  to  say  to  you 
now  that  it  goes  to  the  weight  of  his  testimony  and 
the  entire  testimony  that  he  has  given  [522]  in  this 
case.  If  he  has  no  l)etter  fomidation  for  the  con- 
clusions that  he  is  about  to  express,  or  you  have 
asked  him  to  express  concerning  this  book,  if  he  has 
no  better  foundation  for  the  conclusions  that  he  ex- 
pressed otherwise,  and  you  want  him  to  assume  that 
responsibility,  I  will  admit  it,  counsel. 

Mr.  Margolis :  I  do  not  think  that  is  a  fair  ques- 
tion. That  is  like  asking,  have  you  stopped  beating 
your  wife.  I  do  not  concede  that  I  have  been  beating 
my  wife.  I  do  not  concede,  your  Honor,  that  this 
testimony  is  to  any  extent  limited.  I  do  offer  it  but 
not  with  the  limitation  which  your  Honor  imposes 
upon  it. 

The  Court:  I  am  saying  that  if  you  offer  it  I 
will  admit  it,  but  I  am  stating  to  you  that  I  will 
receive  it  and  it  will  go  to  the  weight  of  his  testi- 
mony. 

Mr.  Margolis:  I  want  to  say  this  again:  The 
testimony  was  originally  offered,  and  the  offer  still 
stands,  and  of  course  if  your  Honor  wishes  to  limit 
it  I  cannot  control  the  manner  in  which  your  Honor 
construes  the  weight  he  gives  to  the  testimony,  but 
I  certainly  do  not  agree  to  the  limitation  or  the  ap- 
proach which  your  Honor  takes.     I  simply  make 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2377 

(Testimony  of  William  S.  Kobinson.) 
an  offer  of  that  testimony  just  as  it  was  made  origi- 
nally.    I  do  not  think  that  it  is  fair  to  place  me  in 
the  position  of  saying,  if  you  offer  that  testimony 
then  I  am  going  to  do  so-and-so. 

The  Court :  I  am  not  saying  that.  I  am  saying 
that  I  will  receive  it  on  that  basis. 

Mr.  Margolis:  I  will  certainly  not  offer  it  on 
that  basis. 

The  Court:  Pardon  me,  counsel.  I  have  been 
endeavoring  to  follow  this  witness'  testimony  very, 
very  closely  for  the  two  days  that  it  has  been  given 
in  the  hope  and  expectation  that  I  would  receive 
something  that  would  aid  me  in  determining  the 
immediate  question  and  would  also  be  of  some  guide 
in  the  matter  of  selecting  juries.  But  here  he  says 
that  he  doesn't  know  anything  about  it  and  he  can 
tell  by  merely  looking  at  a  name  in  a  book  what 
that  person's  economic  status  is. 

Mr.  Margolis:  Let  me  ask  your  Honor  this:  I 
assume  if  you  read  a  name  in  a  book  of  Government 
employees  that  it  will  be  possible  to  tell  something 
about  that  person's  earnings,  is  that  correct,  your 
Honor,  because  a  person  who  is  working  for  the 
Govermnent,  with  the  exception  of  one  man  doesn't 
make  $100,000  a  year.  You  would  learn  something 
from  the  fact  that  that  person's  name,  with  respect 
to  his  earnings,  was  in  that  kind  of  a  book. 

The  Court:  I  wouldn't  be  able  to  learn  from 
readmg  his  name  in  a  book  that  he  was  in  a  different 
economic  class  or  his  income  was  on  a  higher  eco- 
nomic level  than  fishermen. 
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Mr.  Margolis :  You  would  be  able  to  tell  what  his 
earnings  were  within  certain  ranges.  What  this 
witness  has  said  is  that  it  has  been  scientifically 
demonstrated  that  the  [524]  presence  of  persons' 
names  in  social  registers  has  a  direct  relationship  to 
their  income,  that  people  don't  get  into  the  social 
registers  if  they  make  $20  a  week,  for  example. 
There  are  many  people  in  the  United  States  who 
make  $20  or  $25  or  $30  a  week,  but  those  people  are 
not  in  social  registers. 

I  think  not  only  is  the  testimony  proper  and  cor- 
rect, but  that  any  other  conclusion  is  simply  inescap- 
able. I  think  any  other  conclusion  is  one  which 
simply  cannot  be  accepted.  To  think  that  anybody 
would  get  up  before  your  Honor  and  say  that  in  so- 
cial registers  people  who  make  $25  a  week  and  who 
are  drawing  $25  a  week  unemployment  insurance 
are  to  be  found,  I  think  your  Honor  would  find  that 
statement  pretty  ridiculous,  and  it  would  be  ridicu- 
lous. 

The  Court:  Let's  see.  The  basis  of  your  argu- 
ment is  that  the  inclusion  in  here  is  the  excusion  of 
other  classes,  is  that  right? 

Mr.  Margolis:  The  inclusion  in  here  is  of  a  lim- 
ited type  of  persons  in  the  community,  persons  who 
within  the  cross-section  might  be  jDrefectly  com- 
petent and  impartial  jurors,  but  who  when  they  are 
selected  in  a  discriminatory  manner  do  not  give  the 
kind  of  an  impartial  cross-section  of  the  jury  panel 
which  is  required.  That  is  our  contention.  And  I 
say  again  that  for  anybody  even  to  think  for  a  sec- 
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ond  that  an  miemployed  person,  that  a  worker,  that 
a  janitor,  that  for  example  a  colored  janitor  dovm 
here  in  of  these  [526]  buildings,  is  in  that  blue  book 
is  just  ridiculous. 

The  Court:     Has  anybody  said  that? 

Mr.  Margolis :  But  what  this  witness  has  testified 
to  is  precisely  along  those  lines.  If  your  Honor 
agrees  with  my  statement  on  the  point,  then  I  do  not 
see  how  you  can  reach  a  conclusion  that  the  witness' 
testimony  is  as  ridiculous  as  your  Honor  apparently 
thinks  it  is.  If  your  Honor  agrees  with  me  that  it 
would  be  absolutely  ridiculous  for  anybody  to  stand 
here  and  say  that  people  who  make  $20  a  week  are 
in  that  blue  book,  if  your  Honor  agrees  with  that, 
then  the  witness  is  of  course  correct. 

The  Court:  I  haven't  given  any  such  indication 
at  all,  counsel. 

Mr.  Margolis:  Of  course  you  haven't.  Then  your 
Honor  wouldn't  do  it. 

The  Court :  I  have  indicated  to  you  that  I  doubt 
this  witness'  ability  to  read  a  name,  or  her  name,  in 
a  book  with  nothing  but  a  name  and  address  and  the 
fact  that  they  live  in  Bakersfield  and  have  a  tele- 
phone number,  that  he  can  state  what  economic  class 
they  are  in. 

Mr.  Margolis:  He  can  state.  What  the  witness 
testified  to  was  that  he  could  state  within  what  range 
of  income  they  fell,  that  they  fell  above  a  certain 
range  of  income. 

For  example,  all  the  witness  would  have  to  say 
would  be  that  I  am  sure  that  that  person  is  a  mem- 
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ber  of  a  family  which  [526]  has  an  income  of  more 
than  $25  a  week,  and  that  would  be  completely  con- 
sistent with  the  answer  which  he  gave.  There  are 
people  who  do  not  have  an  income  of  $25  a  week, 
and  I  know  many  of  them. 

The  Court:  Counsel,  this  book  is  published  in 
Los  Angeles,  at  3418  North  Broadway,  Los  Angeles. 
I  suppose  that  you  could  probably  get  the  publisher 
of  the  book  here  and  find  out  just  how  the  people  got 
in  here.  But  I  do  not  loiow  that  it  is  that  impor- 
tant because  the  total  number  of  names  that  went 
out  of  this  book  was  1680. 

Mr.  Margolis :  That  is  of  the  names  for  which  we 
have  lists.  There  is  also  some  testimony  that  the 
blue  book  may  have  been  used  earlier. 

The  Court:  A  number  of  years  ago,  and  that  he 
only  got  a  few  himdred  names  froin  it.  There  are 
1680  names — say  he  got  400  at  that  time ;  that  would 
be  2000  names — and  according  to  the  clerk's  testi- 
mony they  have  all  flowed  back  into  the  available  file, 
that  is,  in  something  like  25,000  names. 

Mr.  Margolis:  That  is  1/12  to  start  with,  just 
taking  that  figure. 

The  Court:     2000  is  one-twelfth  of  25,000? 

Mr.  Margolis:  It  is  approximately  one- twelfth, 
your  Honor. 

The  Court:     We  will  recess  until  2:00  o'clock. 

(Whereupon,  at  12:00  o'clock  noon,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
date.)  [527] 
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Los  Angeles,  California,  February  21,  1947; 
2:00  o'clock  p.m. 

The  Court :     Ex  parte  matters  ? 
The  Clerk:     None,  your  Honor. 
The  Court:  U.  S.  v  Local  36. 
Usual  stipulation? 
Mr.  Margolis :     Yes,  your  Honor. 
Mr.  Calverley:     So  stipulated. 
The  Court:     Very  well,  Dr.  Robinson  was  on  the 
stand. 

WILLIAM  S.  ROBINSON 
the  witness  on  the  stand  at  the  time  of  recess,  re- 
sumed the  stand  and  testified  further  as  follows': 

Direct  Examination 

(Continued) 
By  Mr.  Margolis : 

Q.  Doctor,  I  think  before  ihe  recess  there  had 
been  some  mention  of  the  name  of  Sedgwick,  De- 
borah Coulter  Sedgwick  (Junor),  which  appears  on 
page  304  of  Defendants'  Exhibit  U.  Aside  from 
your  general  knowledge  of  what  is.  contained  in 
these  books  and  the  scientific  studies  that  have  been 
made  of  them,  is  there  any  internal  evidence  in  the 
book  which  confirms  your  conclusion  as  the  eco- 
nomic status  of  that  person? 

A.  There  is.  Deborah  Coulter  Sedgwick's 
maiden  name  is  given  as  Coulter,  and  if  you  will 
look,  in  the  book  under  Coulter,  on  page  83,  you  will 
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find  Coulter,  Mr.  and  Mrs.  Joel  [528]  Wright,  and 
listed  as  living  at  the  same  address  as  Deborah 
Coulter  Sedgwick,  and  you  will  find  slightly  lower 
on  the  page  this  notation:  "Country  residence: 
Coulter  Ranch,  Route  3,  Box  714,  Bakersfield. 

In  other  words,  these  people,  who  all  live  at  the 
same  place,  live  in  Bakersfield  but  they  have  a  coun- 
try residence  as  well. 

The  Court:  That  wasn't  known  to  you  when  you 
answered  the  question  before  the  noon  recess,  was  it  ? 

The  Witness :     That  was  not. 

Mr.  Margolis:  I  asked  whether  there  was  any- 
thing confirming  it. 

Mr.  Calverley:  I  move  to  strike  the  answer  on 
the  groiuid  that  there  is  no  foundation  laid  because 
that  doesn't  indicate  that  those  people  own  that 
ranch  or  that  this  particular  Deborah  Coulter  Sedg- 
wick has  any  interest  in  it. 

Q.  (By  Mr.  Margolis) :  Is  there  any  indication 
of  ownership  on  this?  A.     Not  on  this. 

Q.  Did  you  obtain  any  information  on  that  sub- 
ject? 

A.     I  did. 

Q.     What  did  you  obtain  ? 

A,  i  wcrit  to  the  i)ubli(?  library  and  consulted 
the  Bakersfield  city  directory. 

Q.     What  did  you  find?  [529] 

A.  It  stated  that  Joel  Wright  Coulter  is  a 
rancher,  owns  a  ranch. 

The  Court :  That  is  to  say,  he  owns  a  ranch  or  he 
is  a  rancher? 
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The  Witness :  It  says  ranch  owner.  And  it  says 
furthermore  that  he  is  a  householder  and  o\mis  this 
property  at  2203  Seventeenth  Street. 

The  Court:  Do  you  know  whether  his  farm  is  a 
large  farm  or  just  a  potato  patch? 

The  Witness :  It  means  that  she  lives  at  the  same 
place. 

Mr.  Calverley:  Does  it  means  she  owns  any  in- 
terest in  it? 

The  Witness:     Not  at  all. 

Mr.  Calverley :     Then  I  move  to  strike  the  answer. 

The  Court:  I  will  let  the  answer  go  in  as  his 
opinion. 

Q.  (By  Mr.  Margolis)  :  Will  you  finish  your 
answer?  What  does  it  mean? 

A.  It  means  to  me  me  that  this  is  a  person  who 
is  a  rancher,  but  not  a  dirt  rancher,  certainly,  as  he 
lives  in  town,  and  I  don't  think  he  commutes  to  his 
ranch  by  subway  so  he  must  own  an  automobile  cap- 
able of  getting  him  there  and  back.  In  other  words, 
the  usual  rancher  does  not  live  in  town. 

Q.     He  usually  lives  at  the  place  where  he  works  ? 

A.     Yes. 

There  is  a  small  bit  of  additional  evidence — it 
would  have  to  be  verified  but  at  least  there  are  some 
probabilities  [530]  connected  with  it — the  address  is 
2203  Seventeenth  Street,  which  to  me  indicates  that 
it  is  probably  a  corner  house  and  corner  houses  are 
known  to  be  considerably  more  expensive  than  that 
houses  next  door  or  in  the  center  of  the  block. 

The  Court:     Where? 
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The  Witness:  In  any  city.  And  if  you  want 
references  again  I  will  give  them  to  you.  Any 
method  of  selecting  a  sample  of  houses  which  gets 
corner  houses  more  often  is  biased  upward  economi- 
cally than  those  that  are  not  comer  houses. 

The  Court:  Do  you  know  where  Seventeenth 
Street  is  in  Bakersfield  *? 

The  Witness:  I  haven't  the  slightest  idea,  but  as 
I  said  there  are  probabilities — and  this  would  have 
to  be  verified,  but  I  understand  that  in  numbering 
houses  in  California  you  start  the  new  hundreds  at 
every  street. 

The  Court:  But  you  don't  know  where  Seven- 
teenth Street  is? 

The  Witness:     I  haven't  the  slightest  idea. 

The  Court :  You  don't  know  what  the  2200  block 
would  be  like,  whether  or  not  that  is  over  around  in 
the  manufacturing  section  or  out  towards  the  county 
hospital  in  Bakersfield  ? 

The  Witness:     I  haven't  the  slightest  idea. 

The  Court :     Or  out  in  the  oil  fields  ? 

The  Witness:     It  might  be,  I  su])pose.  [531] 

The  Court:  Do  you  know  what  kind  of  a  ranch 
they  own? 

The  Witness :     Not  the  slightest. 

The  Court :  Do  you  know  about  the  ranches  in 
Bakersfield? 

The  Witness:  I  know  that  they  can  afford  to 
own  this  house  in  town  while  operating  a  ranch.  I 
know  that  that  is  highly  unusual. 

The  Court :  The  wife  couldn  't  be  a  school  teacher 
and  have  to  be  in  town  ? 
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The  Witness :  She  would  still  belong  to  this  fam- 
ily and  I  think  this  a  high  economic  class  family, 
and  I  think  their  attitudes  would  be  the  attitudes  of 
the  upper  economic  brackets. 

The  Court :  Have  you  any  way  of  telling  whether 
or  not  the  man  of  the  house  had  ever  worked  as 
ranch  hand,  maybe  saved  his  money  and  bought  a 
farm  ? 

The  Witness:     No,  I  haven't. 

The  Court:  Do  you  think  that  that  would  affect 
his  attitude  or  his  capacity  to  be  an  impartial  juror  ? 

The  Witness:  We  have  gone  into  this  before, 
and  I  don't  think  that  it  would  affect  his  capacity  to 
be  an  impartial  juror.  But  I  merely  was  able  to 
put  him  more  or  less,  at  least  to  my  satisfaction 
and  with  the  classification  which  I  have  already 
given,  in  an  economic  class  and  that  economic  closs 
is  not,  let's  say,  the  lower  third  in  the  nation. 

Q.  (By  Mr.  Margolis)  :  By  the  way,  do  your 
have  any  figures  on  the  average  income  in  the  na- 
tion ? 

A.  The  average  income  for  the  nation,  the 
median  income,  which  is  the  proper  average  to  use 
in  the  circumstances,  has  fluctuated  but  it  is  roughly 
$1500  a  year,  which  is  roughly  $30  a  week. 

Q.  What  do  you  mean  by  median  income  as  dis- 
tinguished from  average? 

A.  Half  of  the  people  have  higher  incomes  than 
the  medium  income  and  half  the  people  have  lower 
incomes  than  the  median  income. 
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The  Court:  How  can  you  tell  tliat  that  is  her 
maiden  name  ?  Can  you  tell  that  by  looking  in  the 
back  of  the  other   Coulters'? 

A.  I  can  tell  by  looking  at  the  Coulter  above  and 
verifying  the  fact  completely  without  question  by 
finding  if  she  is  listed  under  Coulter  in  the  front  of 
the  book  as  well.  It  was  a  guess,  but  you  follow  up 
guesses  to  get  information. 

Mr.  Calverley:  There  is  no  indication,  your 
Honor,  that  the  ranch  is  or  is  not  mortgaged. 

The  Witness:  There  is  no  indication  whatever. 
Could  I  possibly  claiming  whether  I  know  it  is 
mortgaged  or  not? 

Mr.  Calverley :     Yes,  I  think  you  could. 

The  Court:  I  think  you  are  when  you  say  that 
she  is  in  [533]  the  upper  economic  group. 

Q.  By  Mr.  Margolis) :  Do  you  think  that 
the  poor  farmer — let  me  ask  you  this — from  a  statis- 
tical standpoint,  is  there  any  reasonable  probability 
that  a  poor  farmer  with  a  heavily  mortgaged  ranch 
maintains  a  city  residence? 

A.  There  is  very  small  probability.  I  think  any 
normal  person  would  think  there  is  a  small  proba- 
bility that  that  is  true. 

Mr.  Margolis:  At  this  time,  your  Honor,  I  have 
here  some  records  which  we  have  received  from  the 
Registrar  of  Voters,  giving  Los  Angeles  city  pre- 
cincts and  the  Los  Angeles  county  precincts,  and  I 
ask  that  thev  be  marked  in  evidence. 
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The  Court:  Los  Angeles  County  precincts  is  the 
subdivision.  Yes.  These  will  be  marked  in  evi- 
dence. 

Mr.  Margolis:  These  figures  on  here  I  don't 
know  what  they  mean. 

The  Court:  Apparently  somebody  has  revised 
them  to  February  10,  1947. 

Mr.  Margolis:  Yes.  We  were  informed  by  the 
city  registrar  that  that  is  up  to  date  as  of  February 
10,  1947,  and  the  revisions  brought  them  up  to  date 
from  formerly  November  [534]  1946.  The  changes 
are  between  November  1946  and  February  1947. 

The  Court :     Very  well.     Received  in  evidence. 

The  Clerk :     J  J  and  KK  in  evidence. 

Mr.  Margolis :     Which  one  is  J  J,  for  the  record  ? 

The  Clerk :  Los  Angeles  city  precincts  is  J  J ;  Los 
Angeles  County  precincts  is  KK. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Defendants'  Exhibits  J  J 
and  KK  respectively). 

*     *     * 

Q.  (By  Mr.  Margolis) :  Dr.  Robinson,  I  think  v/e 
were  discussing  also  this  morning  the  question  of 
numbering  these  precincts  so  that  a  selection  could 
properly  be  made  from  them.  With  those  lists  in 
front  of  you,  do  you  have  any  additional  comments 
to  make  on  that  subject? 

A.  Yes.  I  thinly  I  might  complete  the  numbering 
in  at  most  an  hour  by  myself  with  a  pen. 

Q.     Will  you  tell  us  what  method  you  would  use  ? 
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A.     Yes.    The  city  precincts  are  nmiibered  there. 

The  Court:  You  would  just  number  that  sheet 
there  ? 

The  Witness:  I  am  sorry,  I  would  not  number 
the  sheet. 

The  Court:  You  are  speaking  now  in  3'our  an- 
swer of  numbering  these? 

The  Witness:     Of  numbering  the  x)recincts. 

The  Court:     These  big  sheets  here? 

The  Witness:  No,  I  am  talking  about  getting 
numbers  for  the  different  precincts  from  this. 

If  you  will  let  me  go  on  I  think  it  will  clarify 
itself. 

The  Court :     All  right. 

The  Witness:  The  city  jDrecincts  are  numbered 
from  1  to  3024,  and  with  one  exception,  one  quali- 
fication which  I  will  come  to  in  a  moment,  I  would 
simply  let  those  precincts  stand  as  they  are  with 
their  printed  number. 

The  Court:  I  understand.  If  you  are  speaking 
about  just  giving  a  number  to  lists  of  precinct  num- 
bers on  a  sheet,  that  is  quite  a  different  proposition. 

The  Witness:     That  is  all  that  is  involved. 

The  Court:  And  number  these  big  sheets  here, 
of  which  there  are  5894. 

Q.  (By  Mr.  Margolis) :  The  numbers  could  be 
placed  opposite  these  numbers  and  then  you  would 
have  a  reference?  [536] 

A.  You  would  have  a  dictionary.  The  A 's  would 
have  to  be  nnmbered  individually  because  there  are 
9  A's,  so  let  the  numbers  stand  but  the  A's  would 
have  to  be  renumbered. 
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I  would  number  these,  and  there  are  simple  ways 
of  doing  this,  so  I  would  munber  the  precincts. 

The  jirecincts  could  then  be  selected  at  random 
from  a  table  of  random  numbers.  I  brought  a  copy 
of  a  table  of  random  numbers  with  me  which  I 
brought  from  my  home,  which  is  approximately 
north  of  Pico  and  east  of  Sepulveda. 

There  are  two  stages  in  the  proceedings  that  I 
envision.  The  first  consists  in  picking,  let's  say,  as 
many  precincts  as  there  are  persons  needed.  You 
say  that  is  roughly  of  the  order  of  a  thousand.  Well, 
I  would  pick  1000  precincts  from  this  list,  using  my 
random  numl^ers,  and  this  list  would  also  serve  as  a 
dictionary  telling  me  what  precincts  in  Los  Angeles 
city  and  in  Los  Angeles  County  to  look  at  in  that 
big  book  of  sheets. 

Then  with  a  small  sheet  of  random  numbers  in 
one  hand  I  could  very  readily,  using  some  kind  of, 
say,  manufactured  key  to  put  over  the  sheets  that 
would  number  them  automatically,  they  are  spaced 
at  equal  intervals,  I  could  then  select  randomly 
within  each  precinct  one  person. 

That  is  all  there  is  to  it. 

The  Court:  This  sheet  of  random  numbers.  Ex- 
hibit V,  that  you  put  in  evidence,  I  took  it  during 
the  noon  recess  [537]  and  tried  to  work  out  some 
process,  but  how  can  there  be  any  assurance  that 
you  will  have  in  this  table  of  random  numbers — 
you  would  use  all  of  these  tables?  You  have  26 
here. 
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The  Witness:  I  would  use  one  with  four  digits, 
unless  there  were  repetitions  of  numbers  in  the  set, 
and  then  you  can  either  throw  out  the  repetition  or 
use  it  as  you  like. 

The  Court:  How  would  you  be  sure  that  you 
would  have  a  representation  of  all  numbers  less  than 
5894? 

The  Witness:  Because  I  should  have  randomly 
picked  from  that  list  of  numbers  under  5000,  and 
whatever  it  is.  It  is  the  randomness  which  insures 
the  representativeness.  In  fact,  it  is  the  random- 
ness which  appears  to  me  to  be  the  definition  of  fair- 
ness in  picking.  Certainly  it  is  the  randomness 
Avhich  is  the  fairness  in  picking  the  jurors  from 
the  wheels. 

The  Court:  And  that  method  of  randomness 
which  you  use  in  making  surveys  of  public  opinion '? 

The  Witness:     Quite  so. 

Q.  (By  Mr.  Margolis)  :  Now  there  is  one  other 
factor  that  I  would  like  to  ask  you  about 

The  Court:  By  the  way,  that  book  you  have 
there,  for  the  j)urpose  of  the  record,  what  is  the 
title  of  it  ?    Who  is  it  published  by  ? 

The  Yfitness:     My  random  numbers'?  [538] 

The  Court:     Yes. 

The  Witness:  It  is  ''Random  Samj^ling  Num- 
bers," arranged  by  L.  H.  C.  Trippett,  Master  of 
Science.  It  is  a  tract  for  computers,  No.  15,  pu]> 
lished  by  the  Department  of  Applied  Statistics  of 
the  University  of  London,  University  College,  Cam- 
bridge University  Press,  1927. 
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Q.  (By  Mr.  Margolis) :  As  I  started  to  say, 
Doctor,  there  is  one  other  factor  that  I  wanted  to 
ask  you  about  in  connection  with  the  method  of 
obtaining  prospective  jurors  that  the  testimony 
shows  has  been  used.  The  testimony  shows  that  a 
number  of  questionnaires  are  sent  out  and  that  only 
part  of  those  that  are  sent  out  are  returned,  and 
that  there  is  no  follow-up  as  to  the  questionnaires 
which  are  sent  out  but  which  weren't  returned.  One 
example  that  was  given  was  that  somewhere  between 
5000  and  6000  questionnaires  were  sent  out  and  that 
of  these  1800  were  returned. 

Even  ,,r;ssuming  that  the  original  5000  or  6000 
questionnaires  which  were  sent  out  were  to  persons 
selected  in  a  perfectly  scientific  way  to  obtain  a 
cross-section  of  the  community,  what  would  be  the 
effect,  in  your  opinion,  of  using  just  those  that  are 
returned  without  any  follow^-up  on  those  that  are 
not  returned? 

A.     The  fact  would  be  to  introduce  a  bias. 

Q.  Could  you  explain  that  and  state  upon  what 
you  base  that?  [539] 

The  Court:     You  mean  a  statistical  bias? 

The  Witness:  Lack  of  representativeness  in  the 
sample. 

Q.  (By  Mr.  Margolis)  :  Will  you  say  why,  and 
state  the  basis  upon  which  your  conclusion  is 
reached  ? 

A.  The  basis  upon  which  my  conclusion  is 
reached  is  a  large  number  of  studies,  some  of  them 
conducted  under  my  direction,  all  scientifically  rep- 
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ntable  and,  let's  say,  varifiable.    A  number  of  such 
studies  were  conducted  by  me  at  the  Office  of  Radio 
Research  in  New  York. 

Q.     What  did  these  studies  show? 

A.  They  show  that  when  you  send  out  question- 
naires in  general  if  you  don't  follow  up  you  get 
roughly  one-third  of  your  questionnaires  back.  What 
was  the  figure  that  was  given  here  ? 

Q.     1800  out  of  5000  or  6000. 

The  Court:  You  say  when  you  don't  send  out 
questionnaires  '^. 

The  Witness :  When  you  send  out  questionnaires 
but  you  don't  send  follow-ups. 

1800  out  of  how  many,  Mr.  Margolis? 

Mr.  Margolis :     Between  5000  and  6000. 

The  Witness:  That  is  a  third.  Roughly  you 
get  a  third  back,  and  the  third  that  you  get  back 
are  biased  economically.  [540] 

Q.     (By  Mr.  Margolis)  :     In  what  way? 

A.  They  are  not  so  much  biased  upwards  and 
downwards  or  in  the  average  as  they  are  in  being 
biased  in  coming  solely  or  in  the  main  from  the 
group  of  proprietors,  managers,  and  officials.  They 
come  also  from  clerical,  sales  and  kindred  persons, 
but  they  do  not  come  from  professional  people  or- 
dinarily, they  are  under-represented  in  professional 
people,  and  they  are  greatly  underrepresented  in 
those  lower  on  the  scale  than  clerical.  Craftsmen, 
foremen,  domestic  services,  operatives  and  protec- 
tive services  are  greatly  underrated  in  questionnaire 
returns. 
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The  Court:  You  are  speaking  generally  now  or 
of  this  particular  sample? 

The  Witness:  I  am  speaking  generally.  It  has 
been  done — I  suppose  studies  of  this  sort  have  been 
made  40  or  50  times  and  the  result  has  never  failed 
to  be  forthcoming  yet. 

The  Court:  In  other  words,  whether  you  are 
sending  out  5000  questionnaires  concerning  soap,  for 
example  ? 

The  Witness :  Well,  they  sent  out  questionnaires 
on  soap  but  I  don't  remember  having  done  it  my- 
self. 

The  T^ourt:  You  spoke  about,  when  you  were 
being  qualified  here,  about  sampling  something  for 
Du  Pont.    What  was  that,  soap?  [541] 

The  Witness:  No.  I  was  not  sampling,  in  the 
first  place;  I  was  devising  an  experimental  design. 

The  Court:     What  was  it  for? 

The  Witness:  I  did  not  send  out  any  question- 
naires. 

The  Court:     What  was  it,  soap? 

The  Witness:     Women's  slips,  I  think. 

The  Court:  All  right.  Now  if  you  had  sent  out 
5000  questionnaires  concerning  women's  slips,  then 
you  would  get  one-third  back? 

The  Witness:  Roughly,  or  you  would  probably 
get  back  few^er  than  that  in  that  particular  case. 

The  Court:     In  that  particular  case? 

The  Witness:  Women  do  not  respond  as  well  as 
men,  in  other  words. 
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The  Court:  I^et  us  take  something  else.  Let  us 
take  something  that  more  men  and  women  are  in- 
terested in. 

Mr.  Margolis:     Cigarettes'? 

The  Court:  There  isn't  a  universal  demand  for 
cigarettes. 

The  Witness:  Why  don't  you  take  something 
where  you  would  tend  to  get  a  large  return? 

The  Court:     You  name  it. 

The  Witness :  Suppose  you  are  conducting  a  sur- 
vey of  opinion.  People  always  like  to  give  their 
opinions  and  there  is  a  natural  tendency  to  send 
their  questionnaires  back.  [542] 

The  Court :  I  don 't  know.  A  lot  of  people  might 
not  want  to  express  an  opinion,  or  they  might  be 
so  biased — there  are  a  lot  of  things  that  prevent 
them  from  expressing  an  opinion  if  they  might 
want  to  buy  something. 

The  Witness:  Biased  persons  always  send  back 
the  questionnaires. 

The  Court:     Let's  take  clothing. 

The  Witness:     All  right. 

The  Court:  That  is,  whether  people  like  wool 
or  cotton  clothing.  Assume  that  you  send  out  a 
questionnaire,  and  that  that  was  the  question  you 
asked,  do  }^ou  like  wool  or  cotton  clothes,  or  shoes, 
to  5000  persons,  your  experience  shows  that  you 
would  get  back  a  third. 

The  Witness:  I  doubt — I  am  not  quibbling,  but 
I  would  like  to  know  whether  that  is  all  you  want 
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on  the  questionnaire,  or  whether  you  are  going  to 
sell  the  questionnaire  with  a  preamble  and  a  reason 
for  asking  it,  and  so  forth. 

The  Court:     What  would  you  suggest? 

The  Witness:  There  is  a  technique  as  to  design- 
ing questionnaires. 

The  Court:  ,J  know,  but  in  this  questionnaire 
here  they  are  just  sent  out  stating  that  your  name 
has  been  selected  for  jury  service,  that  is  all.  Sup- 
pose you  do  not  say  anything  else  but  that  you  have 
been  picked  as  a  person  to  express  your  opinion  as 
to  whether  or  not  wool  or  cotton  is  [543]  best  suited 
to  make  clothing  out  of. 

The  Witness:  You  will  get  25  or  maybe  30  per 
cent  if  you  are  lucky. 

The  Court :  That  is,  you  would  get  back  less  than 
a  third,  in  your  judgment? 

The  Witness :     That  is  right. 

The  Court:  And  of  that  one-third  they  would 
be  divided  into  the  1940  census,  into  the  11  classi- 
fications, they  would  come  back  about  how  ?  Would 
you  state  that  again,  please? 

The  Witness :  They  would  come  back,  you  would 
have  extremely  few  professionals  or  wives  of  pro- 
fessionals answering  your  questionnaire.  Assum- 
ing that  you  had  sent  them  out  in  the  correct  pro- 
portions. 

The  Court:  All  right.  It  was  a  random  selec- 
tion. 

The  Witness:  All  right.  Then  the  answers  of 
professional  people — well,  I  will  put  it  in  this  wav : 
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Those  professional  people  who  get  the  question- 
naire would  t«nd  not  to  return  it.  Those  business 
people  who  get  the  questionnaire  would  be  more 
likely  to  return  it,  and  a  larger  percentage  of  them 
would  return  it,  a  more  large  percentage. 

Clerical  people  who  get  it,  a  smaller  percentage 
would  return  it,  but  still  larger  than  professional. 

But  you  would  be  surprised  how  remarkably  it 
comes  out.  Laboring  people  to  whom  you  send  it 
would  almost  never  return  it.  Machine  operators, 
domestic  service  workers,  they  would  return  it 
rather  sparsely.  [544] 

The  Court:  Craftsmen,  foremen  and  kindred 
workers,  would  they  return  it? 

The  Witness?    Not  as  well  as  clerical  and  sales. 

The  Court :     Operatives  and  kindred  workei's  ? 

The  Witness:    About  as  well  as  craftsmen. 

The  Court:     Domestic  workers? 

The  Witness:     Less  able. 

The  Court:     Protective  and  service  workers? 

The  Witness:  Policemen,  they  are  so  few  it 
makes  no  difference  am^way. 

The  Court:  Service  workers,  domestic  and  pro- 
tective ? 

The  Witness:  All  right.  Service  workers  all 
told,  domestic  and  protective  would  tend  not  to  re- 
turn it.    Domestics  don't. 

The  Court:  I  am  just  reading  your  headings 
here. 

The  Witness :     All  right. 

The  Court:     Farm  laborers. 
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The  Witness:  Farm  laborers  would  almost  not 
at  all.  In  fact,  you  wouldn't  be  able  to  get  the 
questionnaire  to  them.  They  are  itinerant  in  the 
main. 

The  Court:     Laborers  exclusive  of  farm? 

The  Witness :  They  would  return  it  very  sparse- 
ly,  even  if  you  would  get  the  questionnaires  to  them. 

The  Court :  In  about  the  same  proportion,  would 
you  say,  [545]  as  the  1800  came  back  here  in  the 
5000  questionnaires  that  were  sent  to  the  jury? 

The  Witness :  No,  I  don 't  mean  that  all  of  these 
groups  would  return  it;  roughly  one-third  of  the 
questionnaires  would  be  returned.  I  don't  mean  of 
professional  people  that  one-third  would  send  the 
questionnaires  back  or  one-third  of  the  domestics. 

The  Court :     I  understand. 

The  Witness :  But  all  told  about  one-third  would 
send  them  back,  and  that  one-third  would  be  mostly 
from  the  clerical  and  sales  workers,  proprietors, 
managers  and  officials. 

The  Court :  So  that  assume  that  the  5000  names 
which  you  picked  on  this  wool  and  cotton  question 
were  selected  randoml}^  when  j^ou  finally  got  your 
questionnaires  back  to  tabulate  them  you  would 
have  a  large  percentage  of  the  classes  you  have 
indicated  ? 

The  Witness:  A  larger  percentage  of  proprie- 
tors, managers  and  officials,  and  probably  also  of 
clerical  and  sales. 

The  Court:  That  might  account,  might  it  not, 
for  some  of  the  discrepancies  in  j^our  final  figui-es 
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here  on  these  questionnaires  in  connection  with  the 

jury,  wouldn't  it? 

The  Witness :     It  might  account  for  some  of  it. 

The  Court:  I  see.  By  the  way,  do  you  account 
for  that  discrepancy  in  answering  that.  Doctor? 

The  Witness:  I  don't  know.  I  very  often  won- 
dered about  [546]  it.  It  is  partly,  I  think,  a  matter 
of — well,  this  is  the  sort  of  thing  I  do  when  I  ask 
myself  that  question — proprietors,  managers  and 
officials  are  people  who,  when  they  get  mail,  have 
it  put  on  their  desk  and  it  is  opened  for  them,  and 
they  see  it  and  it  is  answered  and  everything  is 
nice  and  routine  about  it.     If  a  laborer  gets 

The  Court:     You  mean  all  of  them  do? 

The  Witness:  No,  but  my  observation  is  that 
people  of  that  sort  are  much  more  tidy  than  I  am, 
for  example.  And  I  suppose  that  people  of  that 
sort  very  often  get  their  mail  at  their  business,  be- 
cause you  need  addresses,  you  see,  to  which  to  mail 
these.  And  craftsmen,  operatives,  domestic  serv- 
ice workers — not  domestic,  laborers — I  should  imag- 
ine get  tlieir  mail  at  home.  I  know  there  is  a  great- 
er likelihood  of  my  answering  mail  when  I  get  it 
at  my  office  than  if  I  get  it  at  my  home,  for  one 
thing.  I  mean  that  is  just  one  reason.  I  can  think 
of  20  reasons. 

The  Court:  You  have  never  made  any  study  of 
the  reasons? 

The  Witness:     There  have  been  studies  made. 

The  Court:  But  studies  on  sociology  and  statis- 
tics, you  have  never  made   any  study  as  to   why 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2399> 

(Testimony  of  William  S.  Robinson.) 
it  is  that  laborers  and  people  like  that  do  not  re- 
spond to  questionnaires'? 

The  Witness:  No,  because  the  reasons  of  that 
kind  are  not  so  important  as  another  and  much  bet- 
r  reason  for  this  [547]  lack  of  reliability  in 
that  you  never  do  get  a  random  sample  of  names, 
or  rarely  a  random  sample,  to  send  your  question- 
naires to  originally  without  too  much  labor  for  the 
people  who  send  questionnaires. 

The  Court:     I  do  not  understand  that  answer. 

The  Witness:  People  who  send  questionnaires 
of  this  kind  are,  in  the  main,  advertising  agencies, 
consumer  research  agencies,  commercial  agencies  of 
one  sort  or  another.  Now  they  are  interested  in  a 
quick  return  on  their  money.  They  want  results 
but  they  don't  care  particularly  if  they  are  too 
good.  Generally  they  are  using  the  information 
they  get  to  sell  services  to  their  clients.  Conse- 
quently they  will  take  any  available  list,  such  as — 
and  usually  it  amounts  to — the  telephone  book  or 
the  city  directory.  They  will  select  some  names 
from  it  and  send  those  cards  out. 

The  list  of  the  people  to  whom  they  send  the  post- 
cards are  already  so  biased  that  the  returns,  that  is, 
the  differential  tendency  of  different  economic 
groups  to  return  the  questionnaires,  that  it  doesn't 
make  any  difference. 

The  Court:  You  mean  even  the  laborers  who  do 
have  telephones? 

The  Witness:  There  are  not  sufficient  of  them 
so  as  to  make  any  difference  whether  a  laborer  tends 
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to  return  the  questionnaire  or  not.    That  is  a  prac- 
tical reason  why  the  matter  has  not  been  studied, 
as  to  why  different  types  of  people  don't  return 
them.  [548] 

The  Court:  Well,  Doctor,  the  matter  of  influ- 
encing new  foods,  in  food  packages  on  the  market, 
which  is  constantly  being  done,  don't  those  people 
endeavor  to  find  out  the  attitudes  or  desires  of  what 
you  ascribe  as  the  lower  economic  groups,  people 
who  weren't  listed  in  the  telephone  book? 

The  Witness:  They  are  not  particularly  con- 
cerned with  it.  I  happen  to  have  done  a  lot  of  that 
work,  and  I  know. 

The  Court:     Why? 

The  Witness:  Well  because  they  can  sell — I 
don't  know  why  but  I  know  that  they  are  not. 

The  Court:  Is  the  appetite  of  the  person  using 
pancake  flour  different  whether  he  lives  in  Beverly 
Hills  or  south  of  Pico  and  east  of  Hoover? 

The  Witness :  It  is  a  well-known  fact  that  the 
poor  person  has  a  relatively  little  choice  of  what 
he  can  buy  compared  to  the  person  with  more 
money,  for  one  thing. 

The  Court:  Well,  as  a  matter  of  fact,  packages 
of  pancake  flour,  of  which  there  are  considerable 
sold,  are  sold  to  everybody. 

Mr.  Margolis:  It  is  a  pretty  expensive  item  on 
a  poor  man's  table. 

The  Witness:  I  loiow  as  a  fact  that  people — 
all  right,  J.  Walter  Thompson  Company,  or  any  of 
the  advertising  agencies — are  concerned  mainly  with 
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finding  the  reaction  of  [549]  people  in  the  upper 

brackets  and  are  not  concerned  with  laborers  in 

particular. 

The  Court:  I  was  just  wondering  if  you  had 
made  any  scientific  study  of  that  or  were  up  to  this 
point  satisfied  with  the  reasons  that  have  Occurred 
to  you. 

The  Witness:  The  reasons  are  immaterial,  I 
would  never  use  a  questionnaire  myself.  What  mili- 
tates against  them  is  the  fact  that  they  don't  return 
them.  It  doesn't  matter  to  me  what  causes  it  if  they 
don't  return  it. 

Q.  (By  Mr.  Margolis)  :  Is  there  any  connec- 
tion-  

A.  Why  should  I  try  to  find  out?  You  can't 
change  people. 

The  Court:  In  other  words,  you  consider  it  bias 
because  they  don't  return  if? 

The  Witness:  That  is  an  objective  fact.  It  is 
objectively  biased. 

Q.  (By  Mr.  Margolis) :  Dr.  RobinsOn,  is  there 
any  connection  between  the  testimony  which  you 
have  been  giving  and  the  facts  j^ou  have  given  in 
your  testimony,  the  opinions  that  you  have  been 
giving  in  your  testimony,  and  the  reliability-  of  post- 
card polls'?  '    : 

A.  Well,  the  connection  is  that  those,  csird  polls, 
as  is  rapidly  learned  by  people  who  try  to  forecast 
elections  with  them,  are  notoriously  unreliable.  [550] 

Q.     Just  one  or  two  more  questions. 
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The  Court:  Well,  tliey  are  getting  a  little  worn 
out.  That  is  one  of  the  reasons  they  are  getting 
unreliable,  isn't  it? 

The  Witness:     Why  should  they  wear  out? 

Q.  (By  Mr.  Margolis) :  Have  they  ever  been 
reliable  ? 

A.  Yes.  Postcard  polls  were  reliable  before 
1932,  that  is,  nationwide  political  polls  based  on 
postcards  or  sending  in  clipped  coupons  were  relia- 
ble, before  the  economic  conflict,  let's  say,  became 
apparent  in  the  Presidential  elections  in  the  United 
States.  I  mean  before  the  depression.  The  Liter- 
ary Digest  did  fine  before  the  depression.  The  in- 
stant economics  came  into  it,  postcard  polls  went  out 
because  they  were  economically  biased  in  their  re- 
turns. 

Q.  Now,  Doctor  you  computed  probabilities  with 
regard  to  the  exhibits  which  are  in  evidence  here — 
I  don't  remember  the  exact  numbers  but  all  of  the 
exhibits 

The  Court :     They  begin  with  W-2  and  run  to  II. 

The  Clerk:     Not  in  evidence. 

Mr.  Margolis:  Which  are  in  for  identification 
only;  yes. 

Q.  You  also  testified  concerning  the  probability 
with  relation  to  some  figures  which  I  gave  you 
separately  and  which  I  stated  I  had  taken  out  of 
the  case  of  Smith  v  Texas.  [551] 

A.     That  is  correct. 

Q.  I  want  to  know  whether  there  was  any  dif- 
ference in  the  method  that  you  used  in  the  two  in- 
stances. 
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A.  The  method  was  precisely  the  same  in  the 
two  instances. 

Q.  Now  this  last  question,  Doctor :  At  one  stage 
of  the  proceedings  you  stated  that  you  had  never 
seen  a  group  of  sampling,  or  a  selection,  that  was 
so  far  froilf  a  cross-section  as  the  selection  with 
which  you  were  dealing  here,  that  you  were  sur- 
prised at  it. 

A.     That  is  correct. 

Q.  Now  that  you  know  the  sources  from  which 
these  questionnaires  were  obtained,  the  method  of 
obtaining  these  persons,  are  you  still  surprised? 

A.  No,  I  am  not  surprised.  In  fact,  it  would 
be  mathematically  impossible  to  get  a  cross-section 
with  that  procedure. 

Mr.  Margolis :     Cross  examine. 


Cross  Examination  ^ 

By  Mr.  Calverley: 

Q.  Dr.  Robinson,  I  believe  you  testified  in  the 
beginning  [552]  of  your  testimony,  or  near  the  be- 
ginning of  it,  in  connection  with  your  testimony 
about  that  time  you  gave  the  illustration  of  placing 
a  certain  number  of  black  and  white  marbles  in  a 
drum  and  drawing  them  out  at  random  as  a  pro- 
cedure similar  to  the  modus  operandi  that  is  used 
here,  is  that  right? 

A.  I  don't  know^  that  I  compared  it  to  any  other 
process.  I  was  trying  to  give  an  idea  of  what  ran- 
dom selection  from  an  urn  or  driun  consisted  in. 
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Q.  And  from  the  numbers,  if  you  know  how 
many  marbles  are  placed  in  the  drum  and  what  col- 
ors they  are,  you  can  predict  within  a  certain  per- 
centage of  what  ones  will  be  drawn  out  were  they 
picked  out  in  that  manner,  is  that  right? 

A.     That  is  correct. 

The  Court:  That  is  assuming  all  of  the  marbles 
to  be  of  the  same  weight  and  size? 

Mr.  Calverley:     That  is  right. 

The  Court :     Is  that  correct  % 
■  The  Witness:     That  is  correct. 

Q.  (By  Mr.  Calverley) :  Now  of  course  that 
would  be  dependent  upon  the  fact  that  the  marbles 
were  distinguishable  as  between  black  and  white  ? 

A.    That  is  correct. 

Q.  Now  if  an  individual  was  picking  out  those 
marbles  [553]  and  he  was  to  determine  whether  or 
not  they  were  black  and  white,  if  he  had  defective 
vision  in  determining  color,  that  would  make  that 
testimony  unreliable,  wouldn  't  it  ? 

'  A.  I  believe  that  the  distinction  between  black 
and  white  is  not  one  which  color-blindedness  makes 
any  difference  to. 

Q.  Supposing  the  individual  has  a  type  of  de- 
fect in  his  vision  whereas  he  cannot  distinguish  be- 
tween the  two  with  any  accuracy. 

A.  I  am  afraid  I  can't  conceive  of  such  a  situa- 
tion.   You  mean  a  blind  man  ? 
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Q.  Supposing  some  of  these  marbles  were  gray 
in  color  and  it  is  a  matter  of  opinion  wlietber  yon 
call  them  black  or  white. 

A.     My  marbles  were  black  and  white.-  ""  "  ■ 

Q.  I  am  assuming  the  situation  in  which-a  num- 
ber of  whif^  marbles,  a  number  of  black'  marbles 
and  a  number  of  gray  marbles  were  put  in,  and  you 
had  to  compute  from  that  type  of  a  mixture  of  mar- 
bles, knowing  how  many  were  put  in  aiid  [554]  that 
the  gray  marbles  would  have  to  be  distinguished  as 
between  black  and  white,  could  you  conduct  such 
an  experiment?  i-     -    ^ 

A.  That  is  not^ — it  could  be  conducted,  but  it  is 
not  to  within  probabilities.  -  '» 

Q.  It  would  be  extremely  urt'reliaMe  because  you 
couldn  't  determine  which  were  black  and  \^hieh  were 
white,  at  least  as  to  some  of  them t   '■'■'■    ^  • ' 

A.  I  think  it  would  not  only  be^tmreliable,  it 
would  be  silly.  '    ;^;::  :.    t  ciW      ; 

■'  Q.  All  right.  In  picking  Out  this  rriepi^e^entative 
sample  of  questionnaires  that  yoii  have  testified  to 
here,  that  sample  consists  of  appr^xiftiately  a,  thoti- 
sand,  doesn't  it?  '  ^^ 

A.     Which  sample?  "   •     '■:;  v.r::i    !■ 

Q.  All  of  those  exhibits  which  are  Vin 'front  of 
you  which  constitute  the  questionnaires  of  prospec- 
tive jurors  which  are  in  evidence  here  and  from 
which  the  individuals  under  your  supeiVision  made 
their  computation. 

A.  I  am  not  sure  how  many  there  are  in  it;  I 
think  it  is  a  matter  of  record  or  I  can  c<[>uht  them, 
if  you  like. 
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The  Court:     It  is  about  a  thousand. 

The  Witness:     All  right.     I  just  don't  know. 

Q.  (By  Mr.  Calverley)  :  Now  who  determined 
from  those  1000  questionnaires  what  the  prospective 
juror's  occupation  was  from  those  questionnaires? 

A.     Some  clerks  did  so  under  my  direction. 

Q.     How  many?  A.     In  the  main,  one. 

Q.     Who  was  he?  A.     Mr.  Jack  Tenner. 

Q.     And  how  many  others? 

A.     I  think  he  did  most  of  it.    I  am  not  sure. 

Q.    All  right. 

A.     I  know  that  my  directions  were  given  to  him. 

Q.     Do  you  know  of  any  others  who  did  it? 

A.    No. 

Q.  Do  you  know  whether  there  were  two  or  five 
more  or  ten  more?  A.     No. 

Q.  Did  he  tell  you  how  many  were  working 
under  his  direction?  A.     No. 

Q.    Who  is  Mr.  Tenner? 

A.    An  employee  of  Katz,  Gallagher  &  Margolis. 

Q.  Do  you  know  whether  or  not  he  is  associated 
with  any  labor  union  or  what  class  of  society  he  is 
in? 

A.     I  haven't  the  slightest  idea. 

Q.  Do  you  know  whether  or  not  he  had  any 
prior  experience  in  statistical  work  of  any  sort? 

A.    I  believe  that  he  had  not.  [556] 

Q.  Now  I  believe  you  testified  that  as  to  the 
grand  jury,  prospective  grand  jury  panel  of  Febru- 
ary 1946,  that  you  had  instructed  him  to  operate 
from  those  cards  by  telephone  calls,  is  that  right? 
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A.  Not  exclusively  by  telephone  calls.  If  you 
will  recall,  first  the  city  directory  and  then — what? 

Q.     Telephone  calls? 

A.     All  right.     That  was  the  last  resort. 

Q.  Do  yon  know  how  many  calls  he  made  in 
connection  with  getting  the  information  which  is 
the  basis  of  your  computation  I 

A.  No,  but  I  can  find  out  if  you  want  me  to  con- 
sult the  yellow  sheets.  The  source  of  the  informa- 
tion for  each  individual  is  listed. 

The  Court :     Do  you  want  him  to  do  that  ? 

Mr.  Calverley:     I  think  it  is  a  good  idea,  your 

Honor,  if  they  are  available  there. 

*     *     * 

Q.     (By  Mr.  Calverley) :   Here  is  X-1  to 


A.     Shall  we  take  one  at  random?  [557] 

Q.    You  might  just  take  one  at  random. 

A.    Here  is  one  at  random. 

Q.    W-1? 

A.  W-1.  Do  you  want  me  to  give  the  name  of 
the  individual? 

Q.     Yes,  you  might  give  it. 

A.  Bernice  Fitzmier  Baumgardt,  and  the  jury 
commissioner's  record  says  she  is  a  housewife.  That 
is  the  source  of  the  information. 

The  voters'  register  says  that  in  1946  Howard 
D.,  her  husband,  was  a  dentist.  Therefore  she  was 
classified  under  dentists  and  ultimately  got  into  the 
professional  and  semi-professional  group. 

You  will  find  similar  kind  of  things  for  each  one 
of  these. 
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Q.  You  haven 't  made  any  computation  as  to  how 
many  or  how  much  of  this  information  was  ob- 
tained by  telephone  call  and  how  much  was  obtained 
from  the  city  directory,  is  that  right? 

A.  No,  but  a  small  proportion  was.  The  ques- 
tionnaires are  relatively  complete.  The  only  impor- 
tant groups  of  people  for  whom  information  was 
collected  by  telephone  was  housewives  and  retired. 
In  the  main,  information  on  employed  people,  their 
record  is  on  the  questionnaire. 

Q.  Did  you  examine  any  substantial  portion  of 
these  [558]  questionnaires  to  determine  whether  or 
not  the  answer  to  question  No.  5  was  complete  or 
satisfactory  ? 

A.  The  answer  was  copied  for  my  benefit  on 
the  sheets  and  I  looked  at  those  answers  as  copied. 

The  Court:  You  didn't  look  at  the  question- 
naires yourself,  did  you  ? 

The  Witness:  No.  I  looked  at  a  few  but  not 
systematically  at  all.  The  words  written  were  copied 
on  the  sheets. 

Q.  (By  Mr.  Calverley) :  In  connection  with 
those  telephone  calls,  you  do  not  know  how  Mr. 
Tenner,  or  whoever  the  clerks  were  who  worked 
with  him,  whom  they  talked  to  on  tlie  other  end  of 
the  line,  do  you? 
.   A.     No,  not  in  any  specific  case. 

Q.  They  may  have  talked  to  a  10-year-old  boy, 
as  far  as  you  know? 

A.  They  might  have  talked  to  a  2-year-old  boy, 
as  far  as  I  know. 
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Q.  You  just  took  their  word  for  what  took 
place,  what  information  they  received? 

The  Court:  You  don't  have  any  statistics  on  the 
number  of  2-year-old  children  that  can  answer  the 
telephone,  do-jfou? 

The  Witness:  I  do  know  this,  I  do  know  that 
we  have  these  results  simply  to  save  the  Court's 
time.  We  have  these  results  given  by  employed 
persons  and  then  we  have  them  separated  [559] 
given  for  the  persons  where  we  needed  to  go  to 
supplementary  courses  for  information,  and  the  re- 
sults are  the  same. 

I  am  perfectly  willing  to  go  ahead  and  answer 
these  questions,  but  as  I  have  told  you  already  the 
employed  people  in  a  great  majority  of  the  cases 
gave  their  occupation  on  the  questionnaire  and  they 
were  taken  directly  from  that.  The  rest  of  the  peo- 
ple are  but  a  drop  in  the  bucket  and  in  any  case 
two  series  show  exactly  the  same  results. 

Q.  (By  Mr.  Calverley)  :  You  have  testified  that 
you  are  a  professor  of  sociology. 

A.    An  assistant  professor. 

Q.     Assistant  professor  of  sociology? 

A.    Yes. 

The  Court:     Whereabouts,  by  the  way? 
The  Witness:     University  of  CaHfornia  at  Los 
Angeles. 

*     *     * 

Q.  (By  Mr.  Calverley):  In  connection  with 
your  studies  in  sociology,  you  have  studied  human 
psychology,  is  that  true? 

A.     That  is  correct. 
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Q.  Have  you  observed,  in  connection  with  your 
studies  any  tendency  on  the  part  of  human  beings 
to  exaggerate  the  type  of  emploj^ment  that  they  are 
engaged  in  when  they  are  required  to  answer  it  in 
one  or  two  words'?  [560] 

A.  Not  particularly,  especially  on  official  rec- 
ords from  some  official  agency  of  the  Government. 

Q.  Have  you  observed  a  tendency,  let  us  say, 
of  a  stenographer  who  works  in  a  bank  calling  her- 
self a  banker? 

A.     I  have  never  observed  that;  no. 

Q.  Assuming  that  an  answer  to  one  of  those 
questionnaires,  that  the  answer  to  question  No.  5 
was  ''telephone  emploj^ee."  Where  would  you  class 
such  a  person. 

A.  We  would  get  more  information  or  classify 
it  as  unknown. 

Q.  Suppose  he  says  "works  for  Southern  Pa- 
cifier' 

A.  We  wouldn't  know  whether  he  was  a  vice 
president  or  a  locomotive  engineer  and  we  would 
try  to  find  out  or  else  classify  him  as  unknown.  That 
gives  the  industry  but  not  his  occupation. 

Q.     Supposing  a  person  put  down  "artist?" 

A.  We  would  classify  him  under  professional 
and  semi-p]-ofessional  as  an  artist. 

Q.  He  might  be  a  tonsorial  artist  though,  is  that 
true  ? 

A.  I  doubt  it.  He  would  say  he  was  a  barber. 
Tonsorial  artist  is  only  a  phrase  in  situations  of 
this  sort,  in  courtrooms. 
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Q.  Now  referring  to  the  summary  of  occupa- 
tions of  September  1946  petit  jurors  according  to 
classification  utilized  in  1940  census [561] 

A.  If  you  are  going  to  question  me  on  that,  may 
I  have  it? 

Q.  I  believe  there  are  a  number  of  them  before 
yon. 

A.  Excuse  me.  Summary  of  occupations  of  Feb- 
ruary 1946  grand  jurors. 

Q.     Of  the  September  1946  petit  jurors. 

The  Court:     That  is  AA-2. 

The  Witness:     I  have  it  here. 

Q.  (By  Mr.  Calverley)  :  Now  with  reference 
to  Class  A,  that  is  professional  and  semi-profes- 
sional workers,  can  say  as  to  that  classification 
whether  or  not  members  of  labor  unions  are  repre- 
sented in  that? 

A.  I  should  think  that  there  are  very  likely  mem- 
bers of  labor  unions  in  the  professional  and  semi- 
professional  classification.  I  don't  know  whether 
there  is  a  labor  union  for  veterinarians  or  not. 

The  Court:     There  is  one  for  actors  though? 

The  Witness:  But  there  certainly  should  be 
some.  There  are  for  designers,  draftsmen,  actors, 
artists,  authors  also. 

The  Court:  Chemists,  assayers  and  metallur- 
gists ? 

The  Witness :  There  should  be  some  labor  union 
members  in  that  class. 

The  Court :  Are  there  any  for  college  presidents, 
professors  and  instructors?  [562] 
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The  Witness :     Yes,  there  is  at  least  one  union. 
The  Court:     Civil  engineers? 
The  Witness:    Yes. 
The  Court:     Electrical  engineers'? 
The  Witness:     I  think  so. 
The  Court:     Mechanical  engineers'? 
The  Witness:     I  am  not  sure. 
The  Court:     Technical  engineers'? 
The  Witness:     I  am  not  sure. 

*•     *     * 

The  Court:  Musicians  and  music  teachers'? 
The  Witness:  They  certainly  have  a  union. 
The  Court:     Osteopaths'? 

The  Witness:  I  don't  know  about  the  osteo- 
pathic union. 

*     *     * 

The  Court:     Physicians  and  surgeons'? 

The  Witness :     They  have  definitely  a  union. 

The  Court:     Social  and  welfare  workers? 

The  Witness :  Probably  they  don 't,  but  I  am  not 
sure.  [563] 

The  Court:     Teachers'? 

The  Witness:     Teachers  have  a  union. 

The  Court:     Trained  nurses  and  student  nurses? 

The  Witness:     Well,  I  think  they  do. 

The  Court:     Veterinarians? 

The  Witness:  I  have  already  indicated  I  don't 
know  that,  but  I  suppose  there  is  a  veterinarians' 
society. 
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The  Court :  Other  professional  workers.  Would 
that  be  people  working  for  these  people? 

The  Witness:     I  suppose  so. 

The  Court:  -Then  there  would  likely  be  unions 
there  among  them? 

The  Witness:  I  am  willing  to  admit  that  there 
are  very  likely  to  be  large  numbers  of  union  mem- 
bers among  them. 

The  Court:  Let's  go  down  the  list.  Dancers, 
showmen  and  athletes'? 

The  Witness:     I  think  there  are  unions. 

The  Court:     Designers  and  draftsmen. 

The  Witness:     I  am  certain  there  are. 

The  Court:     Surveyors. 

The  Witness:  I  don't  know  specifically  as  to  a 
surveyors'  union,  but  probably  there  are  some  sur- 
veyors who  are  union  members. 

The  Court:     Other  semi-professional  workers. 

The  Witness:  Undoubtedly  there  are  union 
workers  there.  [564] 

That  classification  is  not  relevant  to  this  one,  I 
am  afraid. 

The  Court:  Well,  semi-professional  occupations 
as  given  in  this  Dictionary  of  Occupational  Titles 
that  I  referred  to  some  time  ago,  put  out  by  the 
Department  of  Labor — and  incidentally  while  they 
list  29,000  occupations  there  are  only  7000  of  them 
catalogued  or  key-numbered  here. 

Do  you  mean  to  say  that  the  census  wouldn  't  have 
followed  that? 
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The  Witness:  I  mean  just  that.  It  may  in  some 
classifications  and  subclassifications  a^ree  with  that, 
and  may  not.  It  is  a  matter  to  be  determined  sim- 
ply by  comparison  each  time.  That  is  for  the  use 
of  the  United  States  Employment  Service. 

The  Court:  Well,  they  have  semi-professional 
workers  here.  What  were  included  in  the  census 
classification  ?    For  instaHce,  they  have  aviators. 

The  Witness:     Aviators  are  semi-professionals. 

The  Court:  They  have  airplane  pilot,  aviator, 
instructor,  and  they  have  unions  for  those"? 

The  Witness:     Oh,  yes. 

The  Court :     Decorators  and  window  dressers  % 

The  Witness:  I  don't  know  whether  there  is  a 
window  dressers'  union  or  not. 

The  Court:  Color  experts  and  interior  decora- 
tors, commercial  artists,  dancers  and  chorus  girls, 
designers,  laboratory  technicians,  draftsmen.  [565] 

The  Witness :     You  have  some  of  them  already. 

The  Court :  Cameramen,  radio  operators  and  the 
like  are  included  in  this  book  under  that.  Were 
they  included  by  the  census,  do  you  know? 

The  Witness :  In  the  main  they  would  be  in  this 
group  also;  yes. 

The  Court:  So  that  there  are  unions  for  all  of 
those. 

The  Witness:     Yes,  they  are: 

The  Court:  So  that  under  A,  your  testimony  is 
that  there  are  unions  for  everything  except  archi- 
tects, clergymen,  college  professors 
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The  Witness:  I  have  not  testified  to  that  fact. 
Where  I  have  known  I  have  sug-gested  it. 

The  Court:  You  don't  know  of  any  union  for 
architects  ? 

The  Witness :  That  is  right.  There  is  the  Ameri- 
can Institute  of  Architects.  Do  you  want  to  con- 
sider them  as  a  union  ? 

The  Court:  I  don't  know.  It  is  what  your  opin- 
ion is  now,  whether  you  consider  it  a  union  or  not. 
Do  you  consider  it  a  union? 

The  Witness:  I  consider  the  professional  socie- 
ties a  union.  But  this  is  a  court.  I  don't  know 
what  the  legal  definition  would  be. 

The  Court :  What  the  nature  of  the  union  would 
be  or  not?  [566] 

The  Witness :  If  the  American  Medical  Associa- 
tion is  a  union,  so  is  the  American  Institute  of  Ar- 
chitects. 

The  Court:  Then  there  would  be  unions  for 
everything  except  perhaps  the  clergymen. 

The  Witness:  That  is  right.  They  have  synods 
which  are  miions,  I  suppose. 

Q.  (By  Mr.  CalverlejO  '  Referring  now  to  Class 
C 

A.     Are  we  going  to  leave  out  B? 

The  Court :     Farmers  and  farm  managers. 

Q.  (By  Mr.  Calverley)  :  I  will  make  inquiry  as 
to  B,  farmers  and  farm  managers.  I  don't  know 
of  any  unions  in  connection  with  that  group  myself. 
Do  you? 

Mr.  Margolis:     The  Associated  Farmers. 
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The  Witness:  There  is  the  farmers'  union,  isn't 
there  ? 

The  Court:     Yes,  there  is  a  farmers'  union. 

Q.  (By  Mr.  Calverley)  :  Referring  to  Class  C, 
there  seems  to  be  quite  a  few  union  groups  there. 

A.  I  think  you  will  find  union  groups  scattered 
almost  completely  throughout  every  one  of  those 
specific  occupations,  and  in  fact  rather  than  waste 
time  I  am  quite  willing  to  grant  it.  [567] 

*     *     * 

Q.  (By  Mr.  Calverley)  :  Referring  to  Class  C, 
are  there  a  number  in  that  group  that  are  members 
of  labor  unions'? 

A.     There  seem  to  be;  yes. 

The  Court:     Let's  take  them  specifically. 

Conductors,  railroad? 

The  Witness :     Yes. 

The  Court:  Postmaster  and  miscellaneous  Gov- 
ernment officials? 

The  Witness:  I  don't  think  so,  unless  the  Gov- 
ernment is  a  union. 

The  Court:  Other  specified  managers  and  offi- 
cials'? You  don't  know  what  that  breakdown  in- 
cluded in  the  census,  do  you? 

The  Witness :     No. 

The  Court:  Proprietors,  managers,  and  officials, 
mining,  construction,  manufacturing,  do  you  know 
about  that? 

The  Witness:  I  shouldn't  believe  that  proprie- 
tors in  the  main  would  be  members  of  unions.  I 
suppose  managers  might.  [568] 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2417 

(Testimony  of  William  S.  Robinson.) 

The  Court:  Managers  of  eating  and  drinking 
places,  retail  trade,  finance,  insurance  and  real  es- 
tate? 

The  Witness :  Well,  managers,  as  I  say,  I  believe 
might  be  union  members,  and  officials  also. 

The  Court:  Business  and  repair  services,  per- 
sonal services,  what  did  that  breakdown  include  in 
the  census,  do  you  know? 

Mr.  Margolis :  I  think,  your  Honor,  if  you  want 
to  get  some  accurate  information  on  this  we  can  get 
the  Department  of  Labor  Monthly  Review,  which 
will  give  you — I  don't  think  that  this  witness  claims 
to  know  all  of  the  trade  unions,  where  as  the  Depart- 
ment of  Labor  does  have  it. 

The  Witness:     I  just  stipulated  that  I  don't. 

Mr.  Margolis :  The  Monthly  Review  will  give  us 
accurate  pictures,  if  that  is  what  you  want. 

The  Witness :  If  you  insist  on  my  guessing,  I  am 
perfectly  willing  to  guess,  but  I  am  telling  you  that 
I  am  guessing. 

The  Court :  This  is  a  cross  examination.  Counsel 
is  entitled  to  pursue  whatever  line  of  inquiry  he 
desires. 

The  Witness:     Then  my  answer  is  I  don't  know. 

Mr.  Margolis:  If  your  Honor  please,  I  am  not 
placing  this  as  an  objection,  I  am  merely  making  a 
suggestion.  If  counsel  wishes  to  take  advantage  of 
it,  he  may.  [569] 
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Q.  (By  Mr.  Calverley)  :  Dr.  Robinson,  in  all 
of  the  11  major  headings  or  major  classes  of  pros- 
pective jurors,  or  rather  types  of  employment  or 
classes  of  economic  groups  which  have  been  includ- 
ed in  your  sample,  would  3^ou  say  that  labor  unions 
are  represented  in  all  of  those  classes'? 

A.  I  think  so  except  I  am  not  sure  about  do- 
mestic service  workers. 

Q.  Well,  would  you  say  that  this  method  of  se- 
lection of  prospective  jurors  could  be  a  good  or  a 
fair  one  or  a  poor  one  in  so  far  as  members  of  the 
labor  unions  are  concerned? 

A.     Which  method  of  selection? 

Q.  That  was  employed  here  in  this  district  by 
the  jury  commissioner  and  the  clerk. 

A.  No,  I  would  not  say  that  it  would  represent 
proportionately  or  representatively  membership  in 
labor  unions. 

Q.  Well,  from  your  examination  you  couldn't 
tell  that,  could  you? 

A.     I  can  say  that  it  would  not. 

Q.  But  you  don't  know  how  accurate  or  how 
good  it  would  be? 

A.     Well,  I  do. 

Q.     What  would  you  say  in  that  regard  ? 

A.  If  I  might  be  allowed  a  small  preamble,  my 
reason  for  classifying  individuals  in  these  occupa- 
tional groups,  I  [571]  think  I  stated  before  was  not 
because  I  wanted  to  know  how  many  there  were  in 
the  different  occupations  but  because  membership 
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in  those  occupational  groups  related  to  social  and 
economic  attitudes  and  particularly  attitudes  about 
labor  unions. 

The  Court :  Now  answer  the  question.  You  said 
that  is  the  preamble. 

The  Witness:  It  has  been  established,  I  think, 
or  if  you  assume  that  it  has  been  established,  that 
these  groups  are  disproportionately  represented  in 
the  panels  and  juries,  then  there  is  additional  evi- 
dence w^hich  would  show  that  opinions  as  to  labor 
unions  are  not  correctly  represented,  and  so  forth. 

4f         *         * 

Q.  We  are  not  assuming  that  there  has  been  any 
incorrect  or  inadequate  system  here  employed,  but 
the  mere  fact  that  one  group,  economic  group  is 
overweighted  in  the  selection  system  that  wouldn't 
mean  that  there  was  a  scarcity  of  labor  union  mem- 
bers where  you  have  labor  union  members  in  that 
particular  group  to  a  great  extent. 

A.     It  might  mean  it. 

Mr.  Margolis:  Just  a  moment.  I  object  to  that 
as  assuming  facts  not  in  evidence.  For  example, 
the  largest  group  here  is  proprietors,  managers  and 
officials. 

The  Court:     This  is  cross  examination.  [572] 

Mr.  Margolis:  I  object  on  the  ground  the  ques- 
tion assumes  facts  not  in  evidence.  There  is  an 
assumption  in  the  question,  your  Honor,  that  to  a 
great  extent  proprietors,  managers  and  officials  are 
members  of  labor  unions.  I  think  that  fact  is  not 
in  evidence. 
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The  Court:     The  objection  is  overruled.     Read 

the  question  again. 

*     *     * 

The  Witness:  If  you  have  labor  union  members 
in  that  group  to  a  great  extent,  if  it  is,  let's  say, 
a  majority  or  a  great  proportion  of  them  are  labor 
union  members,  and  a  great  proportion  of  other 
groups  are  not  labor  union  members,  or  if  the  pro- 
portions in  the  two  groups  are  different  in  their 
labor  union  membership,  then  there  would  be  a  dis- 
I)roportion  in  the  representation  of  the  labor  union 
membership  in  the  group  selected,  if  that  can  pos- 
sibly make  sense. 

Q.  (By  Mr.  Calverley)  :  I  notice  that  in  Class 
D,  referring  to  classification  [573]  8,  telegraph  op- 
erators; 12,  hucksters  and  peddlers  and  13,  news- 
boys, there  are  people,  are  there  not,  in  the  classi- 
fications commencing  with  D  and  continuing  to  K 
inclusive  in  the  lower  income  brackets  % 

A.  There  are  people  in  D  and  lower  classifica- 
tions in  the  lower  income  brackets. 

Q.  In  other  words,  aren't  people  in  the  lower 
income  brackets  included  in  other  classifications 
than  K? 

A.     Oh,  yes.    What  is  K? 

Q.  That  is  laborers  except  farm  and  mine,  which 
include  fishermen. 

A.  Yes.  In  making  this  list,  so  as  to  have  it 
progress  from  A  to  K  in  two  respects,  in  economic 
or,  let's  say,  in  income,  if  you  like,  or  more  par- 
ticularly economic  status,   and  in  social   status  as 
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well,  and  in  general  the  progression  is  downward 

from  A  to  K.    Is  that  what  you  want  to  know  ? 

Q.     That  answers  the  question. 

You  testified  that  people  in  the  upper  income 
brackets  have  certain  attitudes.  What  do  you  mean 
by  that? 

A.  I  will  quote  you  a  result,  let's  say,  from  the 
Fortune  poll  which  classifies  people  by  their  levels 
as  given  here.  It  groups  the  population  of  the 
United  States,  or  rather  the  sample,  which  is  a  good 
sample,  into  two  classes,  professional  and  business, 
and  that  means  our  classes  A  and  C,  that  is,  profes- 
sional and  semi-professional  workers,  and  [574] 
proprietors,  managers  and  officials,  and  then  it  has 
a  second  class,  which  is  the  remainder  of  all  those 
people  except  farmers,  which  are  excluded  from 
this  particular  tabulation. 

In  February  of  1944,  in  the  business  and  profes- 
sional class,  that  is,  classes  A  and  C,  65  per  cent  of 
that  class  thought  that  labor  unions  had  **gone  far 
enough  and  ought  to  be  curbed." 

The  percentage  thinking  the  same  thing  in  the 
remainder,  that  is,  the  so-called  w^age  earning  class, 
in  that  class  32.2  per  cent  of  the  persons  thought 
that  unions  had  *'gone  far  enough  and  ought  to  be 
curbed." 

That  is  an  example  of  what  I  mean  when  I  say 
that  the  people  in  these  different  economic  classes 
have  different  social  attitudes. 

Q.  Are  you  familiar  with  the  method  that  was 
used  in  the  Fortune  poll  ? 
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A.  I  am,  and  I  am  familiar  with  the  policy  of 
Fortune  Magazine  which  might  not  be  called  favor- 
able to  labor  miions. 

Q.  Now  is  it  recognized  in  sociology  that  there 
are  certain  attitudes  based  upon  religion  in  the 
community  ? 

A.  That  is  true.  Religion  is  one  of  what  is  called 
the  background  factors,  or  a  general  determinator 
of  one's  attitudes. 

Economic  status  is  another.  Even  age  is  one. 
There  are  a  number  of  others  as  well.  [575] 

May  I  add  another  sentence? 

Q.     Yes. 

A.  By  determiners,  it  is  not  meant  that  these 
are  cogs;  it  is  meant  if  you  find  people  of  different 
religious  and  different  economic  levels  you  find  dif- 
ferent attitudes  among  them,  that  is  all. 

Q.  You  testified  that  this  method  of  selection 
employed  here  in  the  District  Court  in  obtaining 
the  names  of  prospective  jurors  was  not  conducive 
to  obtaining  a  cross-section  of  the  community,  is 
that  right*? 

A.     That  is  right. 

Q.  What  do  you  mean  by  a  cross-section  of  the 
commimity  ■? 

A.  I  mean  a  sample  or  a  group  of  picked  per- 
sons in  which  the  proportions  of  the  different  oc- 
cupations and,  let's  say,  religions  or  everything 
else,  should  be  represented,  let's  say,  within  random 
errors,  or  let's  say  adequately  represented,  in  ordi- 
nary  terminology.      A   miniature    cross-section   in 
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which  there  may  be  some  discrepancy  between  the 
picked  group  and  the  group  from  which  it  is  sup- 
posed to  be  picked,  but  not  glaring,  consistent  dis- 
crei3ancies,  and  particularly  discrepancies  which  are 
persistent  in  regard  to  what  a  statistician  would 
call  Chi  and  which  would  tend  to  overemphasize  one 
group  and  tend  to  underestimate  another  group  over 
and  over  again,  [576] 

Q.  Do  you  think  it  would  be  possible  to  obtain 
a  cross-section  of  a  community  such  as  this  with  a 
population  of  over  SVo  millions  and  give  considera- 
tion to  the  economic  groups  that  are  contained  in 
the  summaries  which  are  marked  for  identification 
here  in  the  11  major  economic  groups  and  give  con- 
sideration to  these  religious  groups  that  I  shall  now 
mention:  Roman  Catholics,  Methodists,  Presbyter- 
ians, Congregationalists,  members  of  the  United 
Brethren  Church,  Christian  Scientists,  Jews,  both 
Orthodox  and  Unorthodox,  Jehovah's  Witnesses, 
Baptists,  members  of  the  Church  of  the  Four- 
square Gospel,  Universalists,  Unitarians,  Seventh 
Day  Adventists,  Lutherans  and  Russian  Molokans? 

A.     I  do. 

Q.  Do  you  think  that  you  could  devise  a  system 
which  would  give  a  representative  group  of  the  eco- 
nomic classifications  that  you  have  mentioned,  those 
religious  classifications  and  these,  what  we  may  term 
social  classifications  or  semi-political:  Benevolent 
and  Protective  Order  of  Elks,  Independent  Order 
of  Odd  Fellows,  Loyal  Order  of  Moose,  Masonic  or- 
ders, Knights  of  Columbus,  B'Nai  B'Rith,  Society 
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for  the  Advancement  of  Colored  People,  Daughters 
of  the  American  Revolution,  Veterans  of  Foreign 
Wars,  American  Legion,  American  Veterans  of 
World  War  II,  Reserve  Officers  of  the  Naval  Serv- 
ices, Alumni  Association  of  the  University  of  South- 
ern California  and  the  Alumni  Association  of  the 
University  of  California?  [577] 

A.     I  do. 

Q.  Do  you  think  you  could  devise  a  system  that 
would  represent  a  cross-section  of  this  community 
including  the  economic,  religious,  social  groups  that 
I  have  just  mentioned,  and  also  include:  Republi- 
cans, Democrats,  Prohibitionists  and  Communists'? 

A.  I.  do.  And  the  stipulation  always  is  that 
these  are  chosen  from  an  available  list  such  as  the 
list  of  the  voters'  registry,  which  I  take  it  is  as- 
sumed in  all  this. 

The  Court:  Is  the  voters' register  assumed  in  all 
this  to  be  the  basis  of  your  questions'? 

Mr.  Calverley:  No,  your  Honor.  I  am  asking 
him  what  method  he  would  use  to  obtain  all  i-of 
these. 

The  Court:  You  are  asking  him  whether  or  not 
he  could  devise  a  method? 

Mr.  Calverley:  That  is  right.  I  am  not  assum- 
ing that  the  voters'  register  is  necessarily  a  good 
test.  He  said  it  was  faulty  when  he  originally  took 
the  stand. 

The  Witness :     It  is  the  best  that  is  available. 

Q.  (By  Mr.  Calverley)  :  While  we  are  on  that 
question 
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A.  May  I  say  one  more  thing,  because  I  am 
not  trying  to  hedge. 

Q.     That  is  all  right.  [578] 

A.  There  is  another  question,  that  of  practical- 
ity, which  is  involved  to  me.  I  could  do  these,  I 
could  get  these  if  you  would  give  me  sufficient  help 
and  a  field  force  to  do  it  with,  but  I  don't  think  it 
would  be  economical. 

The  Court :  Do  you  think  you  could  do  it  if  you 
were  a  jury  commissioner? 

The  Witness:     No,  I  couldn't. 

The  Court :  And  had  to  do  it  in  your  spare  time 
and  were  allowed  only  $15  every  six  months  f 

The  Witness :     No. 

The  Court:  And  also  were  a  clerk  of  a  multiple 
court  understaffed  at  present? 

The  Witness:  I  have  to  appear  to  hedge  again. 
What  is  required,  if  you  can  use  the  voters'  regis- 
ter, and  it  is  an  empirical  matter  to  determine  how 
representative  the  voters'  register  is,  how  represen- 
tative it  is  with  respect  to  religion,  race,  political 
preference,  education  or  anj^thing  else  that  you  like; 
it  is  an  empirical  matter  to  be  determined  in  each 
case  and  could  be  determined  with  relatively  little 
expense,  though  it  might  take  some  time.  But  on 
those  properties  of  individuals  for  which  the  vot- 
ers' register  is  a  good  source,  the  clerk  could  do  it. 

Now  I  don't  know,  and  it  is  an  empirical  matter, 
just  how^  far  off  the  voters'  register  is  on  each  one 
of  these  things.  I  know  that  it  is  better  than  any 
other  available  [579]  list,  but  if  you  are  talking  now 
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about  practically  picking  a  group  that  will  repre- 
sent all  of  those  things,  that  means  to  me  picking 
it  from  voters'  registry.  It  would  be  a  matter  for 
me  to  investigate  myself  to  determine  which,  for 
those  criteria  of  classification  you  have  given  me, 
religion,  age,  sex,  race,  certain  political  parties,  that 
would  be  all  right  when  picked  from  the  voters'  reg- 
ister. It  is  obvious  there,  or  at  least  if  not  obvious 
you  could  make  a  good  case  for  it  but,  as  I  say,  I 
doii't  have  the  information,  specifically  detailed  in- 
formation, to  answer  those  questions,  if  you  are  ask- 
ing for  the  answers  of  a  practical  man  who  is  going 
to  pick  on  $15  a  year,  let's  say,  a  list  of  jurors. 

The  Court:  Before  you  get  to  the  question,  let's 
pursue  your  inquiry  further  and  include  the  differ- 
ent nationality  groups. 

The  Witness:  I  was  going  to  add  some,  your 
Honor. 

Mr.  Calverley:  I  was  going  to  do  that,  your 
Honor. 

The  Court:  Let's  do  that  before  we  get  off  on 
the  voters'  register. 

The  Witness:     Then  let's  go  back  to 

The  Court:     Just  a  moment. 

Q.  (By  Mr.  Calverley)  :  Dr.  Robinson,  it  is  rec- 
ognized in  sociology,  is  it  not,  that  there  are  various 
nationality  groups  and  particularly  in  large  com- 
munities? A.     That  is  correct.  [580] 

Q.  That  have  political  and  social  significance. 
Isn't  that  true?  A.     That  is  true. 
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Q.  And  I  think  you  could  devise  a  system  that 
would  include  all  the  groups  that  I  have  heretofore 
mentioned  and  would  include  Irish- Americans,  Ger- 
man-Americans, Franco-Americans,  Italian-Ameri- 
cans, Polish- Americans,  Spanish- Americans,  Mexi- 
can-Americans, Hungarian-Americans,  Czecho-Slo- 
vakian  -  Americans,  Russo  -  Americans,  Chinese- 
Americans,  Japanese-Americans,  Armenian-Ameri- 
cans, and  also  include  Chinese  and  Indians. 

The  Court :     And  Mexican- Americans. 

Mr.  Calverley :     I  mentioned  them. 

The  Witness :  I  do,  and  I  have  done  so  in  a  com- 
parable situation. 

Q.  (By  Mr.  CalverlejO :  Do  you  think  you 
could  also  include  in  that  system  a  system  that 
would  result  in  a  fair  cross-section  of  this  commu- 
nity by  also  including  this  factor,  and  that  is  the 
geographical  factor  and  include  the  following  com- 
munities: Glendale,  Pasadena,  Long  Beach,  May- 
wood,  Lynwood,  Huntington  Park,  West  Los  An- 
geles, Santa  Monica,  Chatsworth,  Downey,  Pomona, 
Beverly  Hills,  Torrance,  Inglewood,  Culver  City, 
Burbank,  Arcadia,  Walnut  Park,  Ocean  Park,  San 
Marino,  San  Gabriel,  [581]  Manhattan  Beach,  Re- 
dondo  Beach,  San  Pedro  and  Alhambra? 

A.  I  do.  And  furthermore  any  method  which 
would  give  representation  on  the  other  factors  that 
you  have  mentioned  would  necessarily  involve  geo- 
graphical positions  as  it  is  essential  before  deter- 
mining' so. 
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I  might  add,  what  you  have  asked  of  me  has  been 
asked  of  the  political  pollsters  and  has  been  done 
by  the  political  pollsters  who  are  still  surviving  to 
this  day. 

Q.     Well,  now  you  couldn't 

Ai    For  the  United  States  as  a  whole. 

Q»  You  couldn't  get  any  grand  jury  of  23  per- 
sons that  would  represent  all  of  those  elements, 
could  you?  A.     That  is  true. 

Q.     You  could  not  do  that  ? 

A.     That  is  true. 

Q.  And  what  would  be  the  probability  of  ever 
getting  a  grand  jury  that  represented  all  of  these 
groups-  that  I  mentioned  % 

"  A.;  That  is  a  question  I  can't  answer  because  I 
would  be  glad  to  tell  you  why  I  can't  if  you  want 
to  know. 

Q.     Yes.    I  would  be  glad  to  know. 

A.  Obviously  no  23  people  can  represent  so  many 
subcategories,  the  number  of  subcategories  of  dif- 
ferent kinds  of  people  which  are  involved  in  your 
lists,  I  suppose,  in  the  millions,  because  if  you  give 
me  nine  divisions  for  religion,  [582]  let's  say,  and 
four  divisions  for  education — which  you  didn't  give 
but  which  ought  to  be  included — then  that  means 
36  subdivisions  of  both  properties  together.  When 
you  j:(^t  through  multiplying  nine  by  four,  by  the 
number  of  categories  in  each  of  those  major  prop- 
erties which  you  gave  me,  you  Avould  have  a  very 
number.  So  it  is  obvious  that  23  people  can't  be 
scattered  over  a  million  or  two  or  three  categories 
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and  fit  into  each  one.  What  is  required  is  not  that 
they  should  represent  but  that  they  should  be  ran- 
domly selected  from  those  categories,  the  millions, 
so  that  each  person  in  each  category  shall  hayea 
chance  of  being  included  in  any  grand  jury  that  is 
picked.  So  that  the  method  of  picking  shall'  not 
exclude,  shall  not  make  it  impossible,  for  a  certain 
kind  of  person  to  get  into  the  grand  jury.    That  is 

all  that  is  required. 

*     *     * 

The  Court:  Can  I  count  on  that  as  being  the 
law  that  the  Supreme  Court  is  finally  going  to  agree 
on? 

The  Witness:  I  am  a  statistician,  not  a  lawyer, 
and  I  am  telling  you  what  is  required  for  random- 
ness or  representativeness  in  a  method  of  picking  a 
sample  from  a  population.  Please  don't  ever  make 
the  mistake  of  assuming  that  I  know  anything  about 
law.  I  know  nothing  whatever.  I  am  only  a  statis- 
cian,  as  well  as  being  a  Democrat,  but  apart  from 
that  I  am  a  statistician.  [583] 

Q.  (By  Mr.  Calverley) :  You  used  the  term 
''variability  of  different  distribution."  What  did 
you  mean  by  that? 

A,  I  think  I  was  referring  to — I  am  not  sure, 
I  think  I  was  talking  about — oh,  I  think  that  I  had 
been  asked  the  question  of  whether  or  not  there  was 
more  variation  among  the  ages,  let's  say,  than 
among  the  races  or  among  some  other  properties  or 
set  of  properties  in  different  regions  or  communi- 
ties.    I  think  the  question  was  something  of  this 
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sort,  whether  there  was  more  variation  in  the  ages 
in  Los  Angeles  County  than  there  was  in  the  occu- 
pations in  Los  Angeles  County.     I  think  that  ,is 
where  I  used  the  term  in  describing  the  question. 

Q.  Does  that  term  mean,  in  trying  to  get  a  cross- 
section  of  all  of  these  various  groups,  that  you  would 
have  variations  interspersed  throughout  your  com- 
putations? In  other  words,  you  might  have  rich 
Catholics,  poor  Catholics  and  Catholics  in  all  oc- 
cupations, and  then  you  might  have  Catholics  that 
were  members  of  the  Veterans  of  Foreign  Wars  and 
those  who  were  not? 

A.  Yes.  I  don't  quite  see  the  meaning  of  that 
question,  but  perhaps  I  will  answer  it  as  it  appears 
to  me  and  see  if  that  is  what  you  want. 

To  begin  with,  there  is  no  question  of  picking, 
let's  [584]  say,  persons  in  terms  of  their  specific 
properties,  that  is,  the  method  I  envision  is  a 
method  of  picking  randomly  from  a  total  group. 
Now  it  may  involve  controls  in  that  it  may  involve 
picking  the  right  proportion  of  persons  from,  say, 
Burbank  or  other  areas — it  doesn  't  matter  what  they 
might  be — but  the  essential  element  to  it,  which 
guarantees  in  the  long  run  the  representativeness 
and  the  statistics  which  guarantees  the  fairness  of 
the  sample,  is  that  all  persons  living  or  eligible,  let's 
say  eligible  for  jury  service,  or  all  members  of  the 
population,  however  you  want  to  define  it,  shall  have 
a  chance  to  be  included,  or  let's  say,  that  the  sample 
shall  be  picked  at  random  and  that  statistically  at 
random  using  random  numbers  or  some  other  device 
shall  be  picked  from  the  total  group. 
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In  other  words,  that  there  shall  not  be  some  pig- 
eonholes with  covers  on  the  top  into  which  you  can- 
not reach  to  pick  out  cases.  That  is  all.  That  will 
insure  that  there  will  be  rich  Catholics  in  the  long 
run  in  the  right  proportion,  and  poor  Catholics, 
many  more  of  them  because  more  Catholics  are  poor, 
in  the  right  proportion,  and  every  other  possible 
combination  of  the  millions  of  combinations  of  cate- 
gories or  properties  in  the  right  proportions. 

Q.  Let's  assume  that  you  have  a  community  in 
which  it  is  almost  entirely  composed  of,  let  us  say, 
Armenians.  Now  you  would  have  to  let  that  com- 
munity be  represented  by  one  race  exclusively, 
wouldn't  you?  [585] 

A.  You  mean  you  have  a  sub-community,  so  to 
speak,  a  little  area  out  here  somewhere  and  there 
are  only  Armenians  in  if? 

Q.     That  is  right. 

A.  Well,  I  would  have  to  let  that  area  be  rer^re- 
sented  by  an  Armenian. 

Q.     Yes? 

A.  Yes,  provided  that  that  area  were  large 
enough  so  that  I  would  pick  a  case  from  it,  or  pro- 
vided that  the  random  method  of  picking  areas  hap- 
pened to  pick  that  area.  It  might  be  in  a  given  sam- 
ple that  there  would  be  no  Armenians. 

Q.  Now  3^ou  testified  that  the  voters'  register 
is  a  good  source  as  a  base  from  which  to  get  the 
data  upon  which  you  base  your  computations. 

A.  I  don't  think  I  testified  to  that.  I  testified 
that  it  was  better  than  any  other  published  or  known 
list. 
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Q.     What  arc  the  faults  with  the  v(>ters'  register? 

A.  The  main  fault  with  the  voters'  register  is 
that — well,  as  far  as  jury  service  goes 

The  Court:  You  might  say  that  there  are  not 
enough  Republicans  on  it. 

The  Witness:  That  is  true.  The  danger — let 
me  put  it  this  way  (and  again  it  is  a  matter  to  be 
determined  specifically  whether  it  is  at  fault  or  not) 
— the  danger  is  that  [586]  the  voters'  register — 
well  that  it  falls  into  defect  in  one  of  two  ways: 
that  the  number — of  just  kill  that.  T^ct  me  start 
over  again. 

If  it  doesn't  include  all  persons  who  are  eligible 
for  jury  service,  let's  say  that  it  does  not  represent 
them  pro])ortionately  as  to  their  numbers,  that  is, 
that  there  be  too  many  people  of  a  certain  kind 
in  the  voters'  register,  j^rovided  the  voters'  register 
does  not  represnt  all  persons  who  a  eligible;  if  the 
votes'  register  is  in  itself  a  sample,  it  might  be  a 
90  per  cent  sample,  of  people  who  were  eligible,  but 
if  it  is  a  biased  sample  or  partly  biased,  so  that  cer- 
tain types  of  people  are  underre})resented  in  the 
voters'  register,  but  those  types  of  })eople  are  still 
eligible  for  service,  as  however  defined  by  the  law, 
then  I  would  say  that  is  a  distinction  into  which 
th('  use  of  the  voters'  register  might  lead  you,  but 
it  could  lead  you  into  no  such  errors,  no  such  dis- 
crepancies, let's  say,  between  distributions  on  the 
picked  people  and  the  total  population  as  are  in- 
volved in  the  exhibits  here. 

Q.     It  would  lead  to  errors,  is  that  right? 

A.     I  don't  know. 
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Q.     You  have  never  made  a  study  of  it? 

A.  Here  is  one  case  where  it  wouldn't:  I  don't 
know  what  the  qualifications  for  a  juror  are,  but 
if  only  registered  voters,  as  I  imagine  is  the  case  in 
some  states,  or  in  some  places,  can  serve  on  juries 
then  it  is  a  perfect  list. 

The  Court:  I  don't  think  there  is  any  state 
where  that  requirement  is  a  requirement. 

Mr.  Calverley:     I  don't  think  so  either. 

Mr.  Margolis:  The  state  of  Texas,  your  Honor. 
Anyone  w^ho  has  paid  the  poll  tax  can  vote. 

The  Court:  Only  those  who  have  paid  the  poll 
tax? 

Mr.  Margolis :     That  is  correct. 

The  Witness:  But  certainly  the  registry  of  vot- 
ers comes  closest  to  being  an  unselected  published 
list  of  the  people  who  I  should  think  would  be  eli- 
gible for  jury  service,  that  is,  people  over  21,  prob- 
ably people  who  are  gainfully  employed,  other  gain- 
fully employed  people,  and  so  forth.  That  is  not 
a  matter  for  me  to  determine  unless  you  want  to 
inform  me  as  to  what  the  qualifications  are. 

My  main  point  is  that  it  gets  around  much  better 
than  any  other  list  such  as  the  city  directory. 

Q.  (By  Mr.  Calverley)  :  I  will  advise  you  at 
this  time  in  connection  with  my  next  question,  to 
be  a  competent  juror  a  person  must  be  a  citizen  of 
the  United  States,  of  the  age  of  21  years,  who 
shall  have  been  a  resident  in  the  state  and  of  the 
county  and  city  for  one  year  immediately  l^efore 
being  selected  and  returned. 


2434  Local  36,  Int'l  Fishermen  cmd 

(Testimony  of  William  S.  Robinson.) 
A.     That  is  for  a  juror?  [588] 

Q.     That  is  for  a  juror. 

*  *     * 

Mr.  Calverley:  I  had  just  gotten  to  the  end  of 
the  statement  to  the  effect  that  a  competent  juror 
must  be  a  citizen  of  the  United  States,  of  the  age 
of  21  years,  who  has  been  a  resident  of  the  state 
and  county  and  city  and  county  for  one  year  imme- 
diately before  being  selected  and  returned.  Also  he 
must  be  in  possession  of  his  natural  faculties  and 
of  ordinary  intelligence  and  not  decrepit.  And  he 
must  be  possessed  of  sufficient  knowledge  of  the 

English  language. 

*  *     * 

Mr.  Calverley:  Well,  the  disqualifications  are 
that  a  person  shall  not  be  convicted  of  any  malfea- 
sance in  office,  or  of  a  felony.  The  next  one  is  that 
he  shall  not  have  served  as  a  juror  or  grand  juror 
for  a  year  and  be  now  serving  as  a  juror  any  place 
else.     That  is  from  the  California  [589]  Code  of 

Civil  Procedure,  Section  198  and  Section  199. 

*  *■     * 

Mr.  Calverley:  The  requirements  for  registra- 
tion, as  I  recall  it  in  California,  is  that  a  person 
be  21  years  of  age  and  be  a  resident  of  the  state 
one  year  and  of  the  county  three  months  and  the 
precinct  30  days.     That  is  my  recollection. 

Ml".  Anderson :     Forty  days. 

Mr.  Calverley:     Is  it  40  days? 

Mr.  Anderson :     And  he  must  be  a  citizen. 
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Mr.)  Calverley:  Must  be  a  citizen  of  the  United 
States. 

The  Witness:  If  you  want  me  to  give  you  now 
a  better  answer  to  your  previous  question,  I  can  do 
it. 

Mr.  Celverley :     All  right. 

The  Witness:  I  should  say  that  the  voters'  reg- 
ister would  be  an  excellent  population  from  which 
to  pick  samples  for  jurors. 

Mr.  Calverley :     All  right. 

Q.  Now  you  testified  that  i^eople  in  the  lower 
income  brackets  have  a  tendency  to  move  around 
more  than  people  in  the  higher  brackets?  [590] 

A.     That  is  true. 

Q.  Now  in  view  of  the  residence  requirements, 
both  as  to  registered  voters  and  to  be  eligible  to 
serve  as  jurors,  wouldn't  those  classes  be  under- 
represented  in  the  voters'  registry? 

A.  It  is  possible  that  they  would  be  underrepre- 
sented  to  some  extent.  They  certainly  v^ould  not 
be  as  underrepresented  as  they  aj^parently  are  in 
the  group  from  which  the  present  juries  have  been 
selected. 

Q.  But  they  wouldn't  have  their  fair  represen- 
tation? A.     I  don't  know  that  they  would. 

Q.  As  far  as  numbers  are  concerned  from  the 
statistical  viewpoint  ? 

A.  I  don't  know.  I  testified  not  that  low  income 
groups  tended  to  move  about  a  lot,  I  said  they 
tended  to  migrate  from  one  section  of  the  country 
to  another.    Once  they  get  where  they  are  going  it 
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doesn't  follow  that  they  move  any  more  than 
wealthy  peoi)le.  The  people  who  migrated  here,  I 
should  imagine,  have  by  now  pretty  well  estab- 
lished themselves  and  I  imagine  that  they  have  es- 
tal:)lished  the  qualifications  for  residence. 

Q,  Well,  the  people  in  the  higher  income 
brackets  tend  to  own  their  own  homes  more,  do 
they  not,  than  people  in  the  lower  income  brackets'? 

A.  Yes.  As  I  say,  there  would  be  some  under- 
representation  [591]  of  the  very  low  income 
brackets,  but  how  much  I  don't  know.  I  only  know 
that  it  would  have  been  relatively  small  in  com- 
parison with  the  apparent  underrepresentation  in 
the  30,000  cards,  or  the  25,000  or  30,000  cards,  what- 
ever it  is. 

Q.  And  it  is  true,  is  it  not,  that  people  in  the 
higher  income  brackets  tend  to — I  will  vdthdraw 
that  question. 

Would  you  say  that  people  in  the  higher  income 
brackets  tend  to  have  higher  intelligence  than  those 
in  the  lower  income  brackets'? 

A.     There  is  no  evidence  whatever  as  to  that. 

Q.  Would  you  say  that  as  a  rule  they  tend  to 
have  greater  knowledge  of  the  English  language 
than  those  in  the  lower  income  brackets*? 

A.  Do  you  want  me  to  guess?  I  don^t  know  of 
any  evidence  but  I  will  guess,  or  tell  you  what  my 
opinion  is  if  you  like.  A.     Yes. 

A.  I  should  think  they  would  be  more  verbal 
and  would  have  a  better  command  of  language,  but 
I  should  think  the  difference  would  be  relatively 
small. 
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Q.  Is  it  true,  is  it  not,  that  people  in  the  higher 
income  brackets  generally  have  better  educations 
than  those  in  the  lower  income  brackets,  is  that 
true  ? 

A.  That  is  true.  There  are  complicating  factors 
in  the  situation,  namely,  that  older  people  who  tend 
to  have  [592]  higher  income  tend  to  have  worse 
education  than  younger  people  because  people 
didn't  go  to  school  as  long  in  the  days  when  they 
were  educated,  but  I  think  it  is  true  in  general. 

Q.  Now  without  referring  to  the  questionnaire 
system  that  has  been  mentioned  here,  mailing  out 
questionnaires,  your  testimony  was  that  people  in 
the  professional  and  semi-professional  workers  class 
and  the  clerical,  sales  and  kindred  workers  class, 
tended  to  answer  the  questionnaires,  or  any  ques- 
tionnaire, more  readily  than  persons  in  other 
■classes  ? 

A.  Yes,  a  larger  proportion  of  them  return  the 
questionnaires. 

Q.  Using  the  questionnaire  system  which  has 
been  employed  in  the  Federal  Court  here  in  obtain- 
ing jurors,  that  would  be  defective  in  obtaining  a 
cross-section  of  the  community,  w^ould  it  not? 

A.     Not  necessarily. 

Q.  People  in  the  low^er  income  brackets,  you 
have  testified,  do  not  tend  to  answer  their  mail? 

A.  Yes,  but  a  municipality  or,  let's  say,  a  court 
has  the  power — let  me  give  you  an  example.  I 
served  as  a  juror  in  the  Suprem.e  Court  of  New 
York,  which  is  the  Superior  Court  here,  and  the 
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court  clerk  told  me  that  his  return  on  questionnaires 
was  much  better  than  mine.    He  got  98.7  per  cent 
of  his  back,  because  it  was  a  misdemeanor  if  people 
didn't  send  them  back.  [593] 

There  is  an  answer  to  the  questionnaire  method. 
It  is  perfectly  all  right  to  use  it  providing  you 
can  slap  people  with  a  fine  if  they  don't  answer. 

Q.  Where  you  have  just  the  volmitary  system, 
just  have  a  person  send  it  in  voluntarily  or  not  at 
all,  you  are  not  going  to  be  able  to  get  certain 
classes,  economic  classes,  fairly  represented  on  the 
panels,  is  that  right? 

A.  I  don't  want  to  appear  to  hedge,  but  to  ex- 
plain. In  the  group  which  you  get  in  there  will  be 
an  underrepresentation  of  the  low  economic  classes. 
Now  if  you  send  out  twice  as  many  questionnaires 
as  you  are  going  to  need  you  can  throw  out  some 
of  your  high  income  people,  that  is,  you  can,  after 
you  get  your  group,  if  there  is  at  least  some  one 
from  each  of  the  economic  classes,  you  can  adjust 
your  group  by  throwing  out  members  at  random 
from  different  classes  to  make  it  match  the  popu- 
lation, which  is  another  device  which  has  not  been 
mentioned  here  before  but  is  perfectly  feasible. 

It  is  one  which  is  often  used.  Collect  a  large 
group  carelessly  but  sufficiently  well  so  you  have 
all  types  of  people.  Then  start  throwing  out  the 
excesses  until  you  have  a  group  which  in  certain 
respects  matches  the  j^opulation. 

Q.  You  mean  that  they  would  have  to  adopt  a 
policy  of  throwing  out  certain  classes  of  question- 
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naires  as  they  come  in,  on  the  basis  of  individuals 

in  a  certain  class? 

A.  Yes,  but  they  wait  until  all  of  them  are  in 
and  [594]  then  if  there  are  too  many  businessmen 
they  pick  them  at  random  to  throw  out  so  as  to  not 
throw  them  out  with  a  bias. 

Q.  You  have  heard  testimony  that  approxi- 
mately two-thirds  of  the  questionnaires  sent  out  by 
the  clerk  were  not  returned,  is  that  true? 

A  And  to  volunteer,  I  would  worry  about  ad- 
justing a  sample  on  that  basis  even  there.  That  is 
too  few. 

Q.  So  far  as  you  know,  those  which  were  not 
returned  may  have  been  in  any  of  these  economic 
classes,  isn't  that  right. 

A.  Yes,  but  I  have  a  pretty  good  idea  as  to  what 
classes  they  were  or  that  they  represented. 

Q.  You  testified  that  the  telephone  directory  is 
not  a  good  source  because  it  represents  too  heavily 
the  higher  income  groups'? 

A.     That  is  right. 

Q.  Have  you  taken  into  consideration  in  that 
statement  the  inability  to  get  telephones  in  this 
area  recently? 

A.  Yes,  and  that  would  make  the  tendency  still 
more  pronounced. 

Q.     Why? 

A.  Because  the  main  people  who  have  come  into 
ihe  area  are  low  income  people  and  they  are  the 
people  Vv'ho  would  not  have  telephones,  even  if  they 
could  afford  it. 
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Q.  Well,  in  your  work  you  are  not  concerned 
particularly  [595]  with  exceptions,  it  that  right, 
to  the  rule? 

A.  Oh,  I  am  more  concerned  with  exceptions 
than  I  am  with  the  cases  which  conform  to  the  rule, 
liecause  it  is  the  exceptions  which  really  give  you 
new  knowledge.  You  can  call  it  the  analysis,  if 
you  like,  of  deviate  cases.  'They  will  tell  you  what 
else  is  involved  in  the  situation  other  than  what 
you  know  already. 

Again  I  must  make  a  distinction.  Here  I  have 
been  talking  about  the  majority,  I  have  not  been 
talking  as  a  social  scientist  trying  to  get  informa- 
tion. It  is  the  odd  case  that  tells  you  more  than 
all  the  rest  of  the  cases  that  behave  according  to 

Hoyle. 

*     *     * 

Q.     What  is  your  age.  Dr.  Robinson  ? 

A.  I  am — if  you  will  allow  me  to  make  a  quick 
calculation — 34. 

Q.     How  long  have  you  lived  in  this  community? 

A.  I  was  born  in  this  community  and  lived  here 
until — I  was  born  here  in  1913  and  lived  here  until 
1936.  That  is  23  years.  I  returned  to  it  merely  this 
last  summer. 

Q.  Have  you  testified  in  connection  with  these 
matters  in  any  other  court  in  this  community? 

A.  Jn  connection  with  these  matters?  I  have 
not  testified  [596]  in  a  court  in  this  community 
over,  exce])t  now. 
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Q.  You  testified  a  while  ago  with  reference  to 
the  average  wage  or  median  wage,  I  believe  was 
the  term  you  used,  of  various  wage  earners  in  the 
United  States. 

A.  And  the  figures  I  gave  were  my  recollection 
vaguely  of  figures  back  some  number  of  years  ago, 
1936,  '37  and  '8. 

Q.  Have  you  made  any  investigation  as  to  the 
w^ages  of  fishermen  in  this  area? 

A.     No,  I  haven't. 

Q.  You  don't  know  whether  their  wage  would 
be  over  or  under  $1500  a  year? 

A.     I  really  haven't  the  slightest  idea. 

Q.  If  a  person,  instead  of  being  employed  as  a 
fisherman  but  owns  several  boats  and  operates  them 
as  a  fishing  business,  how  would  he  be  classified 
economically  ? 

A.  I  think  the  census — if  he  operates  them  on 
shares — classifies  them  as  fishermen.  If  he  owns 
the  boat  but  doesn't  fish,  or  something  of  the  sort, 
then  he  is  a  proprietor.  But  I  am  not  certain.  I 
would  have  to  look  the  matter  up. 

Q.  If  a  fisherman  stated  that  he  was  self-em- 
ploA^ed  in  the  fishing  business,  how  w^ould  he  be 
classified? 

A.  May  I  hedge  again?  Fishermen  would  have 
no  opportunity  particularly  to  say  other  than  what 
the  census  enumerator  asked  them  to  say.  Now 
there  is  a  regular  list  of  questions  [597]  which  are 
asked  by  census  enumerators.  I  have  the  census 
blanks  for  1940  at  my  office  and  I  can  find  from  the 
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files  what  those  questions  were.   I  have  the  instruc- 
tions as  to  the  enumerators  on  the  desk  there.   But 
I  can't  answer  the  question  until  I  know  what  the 
census  enumerator  would  ask  the  fisherman. 

Q.  Well,  if  an  individual  who  was  a  prospective 
juror  put  "self-employed"  on  the  questionnaire, 
how  would  he  have  been  classified? 

A.  Either  as  unloiown,  or  we  first  would  have 
tried  to  get  information  further  to  satisfy  our- 
selves. If  we  hadn't  been  able  to  get  it  we  would 
have  classified  him  as  unknown. 

Q.  If  he  said,  "self-employed,  fishing  business," 
how  would  you  classify  him? 

A.  He  Vvouldn't  have  the  opportunity  because 
either  we  would  use  the  city  directory,  which  I  think 
would  be  quite  specific  if  he  were  in  it,  which  I 
doubt,  or  probably  we  would  have  gotten  to  him 
ultimately  by  a  telephone  call  or  if  we  had  the  time 
in  person  and  we  would  have  found  out  what  he  did. 

Q.  Did  you  instruct  the  individuals  who  exam- 
ined these  questionnaires  where  an  individual  said 
he  was  self-employed  in  a  particular  business  to 
classify  him  or  to  contact  him? 

A.  It  depends  upon  the  individual  business. 
Whenever  there  were  questions  the  matter  w^as 
brought  to  me,  but  a  self-employed  [598]  grocer, 
it  is  obvious  what  he  is,  a  proprietor. 

Q.  Well,  if  a  man  said  "self-employed,  fishing 
business"? 

A.  I  don't  think  there  were  any  there  so  the 
auestion  didn't  arise. 
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The  Court:     Suppose  he  had  said  that. 

The  Witness:     I  have  already  told  you. 

The  Court:     Tell  us  again,  will  you? 

The  Witness:  I  am  sorry.  I  would  have  tried 
to  get  more  information.  Had  I  not  gotten  it  I 
would  have  classified  it  as  unknown,  occupation 
unknown. 

The  Court:  But  he  said  he  was  in  the  fishing 
business. 

The  Witness :  He  gave  his  industry  but  he  didn't 
tell  me  what  his  occupation  was. 

The  Court:     Self-employed. 

The  Witness:  Self-employed  is  not  an  occupa- 
tion. 

The  Court:     It  is  not? 

The  Witness:  It  is  an  occupation  term  and  so 
listed  by  the  census  bureau. 

The  Court:  You  wouldn't  classify  him  as  a 
manager,  by  any  chance? 

The  Witness:  I  w^ould  classify  him,  I  have 
already  stated,  as  unknown. 

Q.  (By  Mr.  Calverley) :  You  don't  know  of 
course  whether  the  subordinates  [599]  carried  out 
all  your  instructions  in  that  regard? 

A.  One  person — I  am  reasonably  convinced  that 
they  carried  them  out. 

Q.  But  you  don't  know  that  as  an  actual  fact; 
you  relied  upon  the  information  they  gave  you? 

A.     That  is  correct. 

The  Court:  Suppose  a  man  said  he  was  self- 
employed  in  the  fishing  business,  wouldn't  you 
classify  him  as  a  proprietor  ? 
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The  Witness :  I  would  not.  I  would  classify  him 
as  unknown,  if  that  was  all  I  had.  For  all  intents 
he  might  be  self-employed  fishing  off  the  end  of  a 
pier. 

The  Court:  What  were  these  people  that  were 
classified  by  you  as  proprietors — just  take  your 
questionnaire  there — proprietors  of  what? 

The  Witness:  Let's  find  some  proprietors  here. 
Let's  see  if  I  can  find  some. 

The  Court :  I  am  referring  now  to  Exhibit  AA-2. 
You  have  Exhibit  AA-1. 

The  Witness :     I  was  looking  for  one. 

The  Court:  Well,  take  AA-2.  That  is  the  one 
I  have  before  me,  so  your  AA-1  would  be  the  list. 

The  Witness:  An  owner  of  a  roofing  business. 
That  is  a  specific  case.  That  is  Victor  LeRoy  Burk- 
hart. 

The  Court:     Can  you  find  his  questionnaire? 

The  Witness:  I  can  if  you  want  me  to  look 
for  it. 

The  Court :  Did  you  classify  it  from  that  infor- 
mation ? 

The  Witness:  Those  are  the  words  which  ap- 
peared on  the  questionnaire.  That  is  the  source 
from  which  I  got  the  information.  I  forgot  to  give 
you  that  the  occupation  designation  came  from  the 
jury  commissioner's  record. 

The  Court :     There  are  86  of  them  here. 

The  Witness:    We  will  go  on. 

Occupation,  jury  commissioner's  record,  manu- 
facturer. 
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The  Court:     You  would  classify  him  as  a  pro- 
prietor, manager  or  official? 

The  Witness:     That  is  right.   And  these  are  all 
proprietors,  managers  and  officials. 

Manufacturer  of  women's  blouses.    That  is  an- 
other one. 

A  manufacturer — another  one. 

A  manufacturer  of  toys.    It  gives  the  name  of 
the  company — in  fact,  I  can't  read  it  here. 

Vice  president  and  sales  manager. 

Treasurer  of  the  Thomas  Manufacturing  Com- 
pany. 

A  manufacturer  of  children's  wear.  ■ 

Manufacturer  of  wool  products. 

A  production  manager  of  some  corporation. 

Owner  of  plastic  manufacturing  and  club  sup- 
plies. 

Vice  president  in  charge  of  personnel  and  labor 
relations  of  Gladding-McBean  &  Company.   [601] 

The  Court:  You  have  indicated  all  those  in  that 
exhibit,  have  you? 

The  Witness:     Yes. 

Retired  food  manufacturer.  He  is  retired  but 
the  occupation  designation  is  given. 

The  Court:  You  don't  need  to  take  the  time 
now  to  go  through  all  of  them. 

The  Witness:     All  right. 

The  Court:  You  might  hand  that  exhibit  to  me 
and  I  will  be  glancing  at  it. 

Q.  (By  Mr.  Calverley)  :  You  made  no  compu- 
tations, Doctor,  as  to  whether  or  not  these  were 
or  were  not  represented  on  the  jury?  A.     No. 
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Q.  In  these  classifications  of  economic  groups,  I 
don't  notice  any  distinction  as  to  whether  or  not 
the  individuals  work  by  the  day  or  the  hour. 

A.     That  is  correct. 

Q.     There  is  no  such  classification,  is  that  right? 

A.  That  is  right.  There  is  no  labor,  as  I  think 
of  the  clasification,  of  day  laborers  but  otherwise 
the  distinction  is  not  drawn.  That  is,  as  far  as 
that  goes,  there  is  a  subclassification  somewhere. 
It  is  not  one  of  the  major  ones. 

It  is  true,  however,  that  among  the  various  groups 
there  [602]  are  possibly  different  proportions  who 
work  by  the  day. 

Q.  In  other  words,  people  who  work  by  the  day 
or  the  hour  may  be  in  any  of  these  classifications'? 

A.  I  haven't  looked  at  them  in  detail — well,  I 
don't  think  a  professional  worker  would  work  by 
the  day  or  the  hour,  and  I  don't  think 

The  Court:     Do  any  of  tliose  in  that  Class  A? 

The  Witness :  Well,  maybe  they  do.  Artists  prob- 
ably do. 

The  Coin't:     Civil  engineer'?    Actors'? 

The  Witness:  As  I  say,  I  haven't  made  a  de- 
tailed study  of  it,  but  I  will  now  do  so  if  you  want 
me  to  answer  the  question. 

The  Court:  Dentists'?  They  work  by  the  piece, 
I  guess. 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Calverley)  :  If  I  understand  your 
answer,  Doctor,  it  is  that  people  may  work  by  the 
day  or  the  liour  in  any  of  these  general  classifi- 
cations. 
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A.  Very  likely  in  any  of  these  classifications. 
Certainly  a  commercial  artist  could  work  by  the 
hour  in  the  professionals,  and  I  suppose  you  could 
find  that  there  are  cases  in  all  of  them. 

Q.  And  labor  could  include  mental  or  physical 
labor? 

A.  That  is  true,  except  most  kinds  of  mental 
labor  occur  in  the  professional  group  and  not  labor, 
if  you  are  [603]  thinking  of  laborers. 

Q.  I  am  referring  to  a  person,  a  laborer,  who 
works  by  the  day  of  the  hour.  They  may  be  found 
in  any  of  those  classifications,  might  they  not? 

A.  I  am  sorry.  I  don't  understand  your  ques- 
tion. 

Q.     I  will  reframe  it. 

Isn't  it  a  fact  that  laborers  employed  by  the  day 
or  hour  might  be  found  in  any  of  these  classifi- 
cations ? 

The  Court:  You  mean  laborers'?  He  has  a  sep- 
arate classification  for  them.  Do  3"ou  mean  any  of 
these  classifications  might  be  paid  by  the  day  or 
hour  ? 

Mr.  Calverley:  That  is  right,  for  work  per- 
formed. 

The  Witness :     That  is  true. 

Q.  (By  Mr.  Calverley) :  What  systems  of  higher 
mathematics  have  you  used  in  making  your  compu- 
tations ?  A.     Here  ? 

Q.     Yes. 

A.  The  actual  computations  involve  nothing 
more  complicated  than — Avait  a  minute.    As  far  as 
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computing  values  of  Chi  square,  which  is  a  figure 
I  computed  and  in  looking  up  the  answer  I  used 
a  table.  It  was  simple  arithmetic.  I  subtracted  one 
in  a  number  from  another,  squared  the  difference, 
divided  it  by  something  else,  and  added  them  all  up. 

As  far  as  the  derivation  of  Chi  distribution  goes, 
or  [604]  the  proximity  to  the  exact  probabilities 
there,  I  did  no  mathematical  derivations  but  I  used 
some  functions  from  analysis,  so-called.  I  used  some 
exponential  functions.  They  are  tabled.  And  I  also 
used  some  logarithms.  I  am  sorry  I  forgot  those. 
But  they  are  well-known  table  mathematical  func- 
tions which  you  look  up  in  a  good-sized  library. 

Q.  You  have  given  some  astronomical  figures 
as  to  the  probabilities? 

A.     That  is  correct. 

Q.  Now  that  means  of  course  that  at  random 
that  particular  type  or  composition  of  a  grand  jury 
would  occur  only  once  in  these  large  numbers  of 
times,  is  that  right  1 

A.  That  is  correct,  except  it  is  even  hard  for  a 
statistician  to  say  it  all  in  one  mouthful.  It  is  a 
probability  of  getting  a  sample  as  divergent  as  the 
one  which  occurred,  or  more  divergent,  a  sample  as 
bad  as  this  one,  as  divergent  from  the  population. 

Q.  How  close  do  you  think  any  system  would 
be  able  to  bring  that  down  to  some  fair  probability, 
let's  say*? 

A.  It  depends  again  upon  what  you  define  as 
your  population.    But  if  you  take  the  registration 
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of  voters  and  randomly  select  as  I  have  indicated 
your  probabilities  will  all — well,  once  in  100  million 
times  you  will  get  a  probability  smaller  than  one 
in  one  hundred.  The  probabilities  will  all  be  large 
numbers,  acceptable  numbers.  [605] 

Q.     They  will  all  be  large  in  a  large  community, 
is  that  right? 

A.  It  doesn't  matter  what  the  size  of  the  com- 
munity is;  there  will  be  numbers  that  are  credible 
numbers.  That  is,  the  probabilities  will  be,  let's 
say,  larger  than — my  difficulty  is  that  the  proba- 
bilities will  have  a  distribution,  that  is,  there  will 
be  certain  numbers  of  different  sized  probabilities 
and  I  am  somewhat — well,  I  am  unable  to  describe 
this  situation  to  you.  But  the  probabilities  will  be 
numbers,  let  us  say,  most  of  them  a  decimal  point 
and  then  some  number  other  than  zero.  They  will 
be  relatively  few  in  which  there  are  one  or  two  or 
three  zeros  before  you  come  to  a  digit  other  than 
zero.  In  fact — well,  all  right.  That  is  about  the 
best  I  can  do. 

Q.  Almost  under  any  system  the  probabilities 
wouldn't  run  over  1  in  10  to  100,000,  under  any 
system,  would  it? 

A.  Only  one  time  in  a  hundred  thousahd  would 
you  get  something  occurring  with,  a  probability  of 
one  in  a  hundred  thousand.  That  is  how  probabili- 
ties are  defined.  For  example,  I  can  give  you  an  ex- 
ample of  a  sample  which  would  have  a  probability, 
let  us  say,  of  .1,  one  tenth.  Well,  that  is  the  kind 
of   sample    or   the   amount    of   discrepancy    which 


2450  LoodL  36,  Int'l  Fishermen  cmd 

(Testimony  of  William  S.  Robinson.) 
would  arise  in  a  random  sampling  one  time  out  of 
ten,  so  you  would  expect  that  to  occur  one  time  out 
of  ten. 

If  you  went  on  doing  this  year  after  year  ulti- 
mately if  [606]  you  did  it  a  thousand  times  you 
would  tend  to  get  once  or  twice  a  sample  which,  if 
diverged  to  the  extent  of  having  a  probability  of 
,001,  or  1  in  1000.  But  you  wouldn't  get  a  run  of 
them  at  least. 

Q.  From  your  computations  can  you  state 
whether  or  not  all  of  the  other  groups  that  I  have 
mentioned,  which  include  racial,  social,  geographi- 
cal, religion,  excluding  the  economic,  would  be  ade- 
quately represented  in  this  x^anel? 

A.  Any  groups,  however  defined,  would  be,  and 
that  follows  merely  from  the  deductible  definition 
of  randomness.  If  you  pick  from  a  total  group  ran- 
domly so  that  the  members  of  the  group  are  ac- 
cessible, all  of  them — in  other  words,  you  have  the 
population — if  you  then  select  members  from  it  at 
random  any  property  you  could  imagine  of  those 
individuals,  including  whether  or  not  they  have 
diseased  tonsils,  will  be  fairly  represented  in  the 
sample  group. 

The  Court:  Does  that  affect  the  person's  eco- 
nomic viewpoint,  if  they  have  diseased  tonsils'? 

The  Witness:  I  don't  know.  It  might  be  pos- 
sible at  that.  Diseased  tonsils  can  tend  to  make 
you  depressed,  and  that  might  make  a  person  a 
Republican. 
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Q.  (By  Mr.  Calverley)  :  You  have  heard  the 
testimony  that  all  of  these  racial  groups  that  I  men- 
tioned, these  hyphenated  American  racial  groups, 
and  these  social  groups  that  I  mentioned,  and  [607] 
the  religious  groups,  were  not  identical  in  obtain- 
ing these  lists?  A.     That  is  correct. 

Q.  Well,  then,  how  do  you  explain  that  the 
names  that  were  drawn  out  of  those  groups  would 
necessarily  be  disproportionate  in  so  far  as  re- 
ligious and  racial  and  social  groups  are  concerned? 

A.  Because  religion,  race  and  social  position  are 
correlated  with  occupation  and  particularly  with 
income  levels,  and  if  something  is  disproportion- 
ate with  regard  to  occupation  it  will  be  dispropor- 
tionate with  regard  to  anything  that  occupation 
makes  a  difference  to  or  that  is  correlated  to  oc- 
cupation. 

Q.  Wouldn't  the  geographical  factor  tend  to 
throw  that  computation  off  as  being  inaccurate. 
You  would  have  to  balance  it  with  the  geographical 
sections  of  the  area.  A.     Balance  what? 

Q.  Well,  you  would  have  to  get  a  fair  cross- 
section  of  the  community.  You  couldn't  disregard 
the  geographical  consideration,  could  you? 

A.  That  is  what  I  said  when  you  asked  about 
geographic  regions.  I  said  if  I  was  controlling  this 
procedure — you  were  asking  me  then  in  general, 
not  sampling  from  the  voters'  register — in  sampling 
from  the  voters '  register  I  would  take  a  purely  ran- 
dom sample,  but  if  you  ask  me  to  go  out  with  [608] 
a  field  crew  to  select  a  random  sample  from  the 
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population,  I  would  first  control  it  geographically, 
that  is,  I  would  get  the  right  number  of  people 
from  the  various  geographi<3  regions  or  I  would 
select  at  random  and  perhaps  with  other  controls 
as  well  within  those  regions. 

Does  that  answer  your  question? 

The  Court:  On  your  previous  answer,  I  don't 
know  that  I  quite  understood  you.  I  understood 
you  to  say  that  by  virtue,  for  instance,  of  the  Sep- 
tember 1946  petit  jury  being  overweighted  with 
i:)roprietors,  managers  and  officials,  so  far  as  what 
you  have  described  as  economic  classes,  it  would 
likewise  be  overweighted  as  to  race  and  religion. 
Did  I  understand  you  correctly? 

The  Witness:  If  that  is  a  correlation,  and  I 
say  there  is  a  correlation  in  general,  between  in- 
come level  and  religion.  If  you  want  to  know  what 
the  occupations  are  I  can  list  them  for  you. 

The  Court:  Then  I  am  to  understand  that  by 
virtue  of  their  having  been  86  of  the  group  on  there 
you  do  not  have  a  proper  representation  of  the 
races  or  of  religion? 

The  Witness:  I  think  that  is  correct.  For  ex- 
ample, the  higher  income  occupations  are  overrepre- 
sented  there. 

The  Court:  In  what  race  are  they  overrepre- 
sented  ? 

The  Witness:  Let's  take  religion  first,  since  race 
is  another  matter.  They  are  underrepresented  in 
Catholics.  [609] 

The  Court:  Proprietors  and  managers  and 
officials  % 
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The  Witness:     Not  the  whole  group,   just  that 

The  Court:  I  am  speaking  of  this  one  classifi- 
cation. Now  you  say  by  virtue  of  that  being  over- 
weighted, it  is  underweighted  in  Catholi-cs,  that  is 
to  say,  that  there  are  less  Catholics  among  .  that 
group  than  others'? 

The  Witness:  There  are  less  Catholics  among 
that  group  than  there  are — again  if  you  want  me 
to  make  a  statement  I  will  have  to  make  it  statis- 
tically. No  single  group  is  underweighted  or  over- 
weighted. The  point  is,  the  whole  distribution  of 
occupations  is  overweighted  in  certain  groups  and 
underweighted  in  certain  others. 

The  Court:     As  to  occupations'? 

The  Witness:  That  is  correct.  Now  there  are 
more  persons  in  this  whole  group  from  high  income 
levels  than  I  should  imagine  are  quite  fair  as  re- 
gards the  total  population.  That  would  mean,  and 
it  may  not  mean  on  this  group  but  in  the  long  run 
if  you  kept  doing  that  you  would  find  that  those 
groups  overweighted  on  the  high  economic  levels 
w^ould  be  underweighted  in  Catholics.  They  would 
have  too  few  Catholics  if  they  have  too  many  high 
income  people.  •     '^  :  •; 

Likewise,  if  they  have  a  large  number^  a;  dis- 
proportionately large  number,  of  high  income  peo- 
ple they  will  have  disproportionately  a  low  num- 
ber of  Mexicans. 

The  Court:  How  about  the  national  derivation, 
would  you  [610]  say  that  this  is  likewise  over- 
weighted as  to  national  derivation '? 
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The  Witness:     I  used  the  term  Mexican  already. 

The  Court:     Only  as  to  Mexicans  then? 

The  Witness:  No,  but  that  is  an  example.  If 
you  want  to  find  out  what  the  express  correlations 
are,  or  the  Irish,  German  and  the  rest,  I  can  find 
them,  but  I  know  in  general  what  those  patterns 
are,  and  that  Negroes,  Mexicans,  the  foreign-born 
in  particular,  tend  to  fall  primarily  in  the  low  in- 
come groups,  and  that  the  native-born  whites  are 
overweighted  in  the  high  income  groups.  So  if  you 
pick  a  high  income  group,  or  a  high  economic 
group,  you  get  too  few  foreign-born,  too  few  Mex- 
icans and  too  few  Negroes.  You  know  that  as  a 
fact,  your  Honor.    Everybody  knows  it. 

The  Court:  I  thought  I  knew  something  before 
this  proceeding  started,  but  I  am  not  quite  sure 
now. 

The  Witness :  Will  you  find  any  Negroes  in  the 
top  5  per  cent  of  the  incomes  in  Los  Angeles 
County  ? 

The  Court:  You  answer  the  question  as  long  as 
you  are  asking  it. 

The  Witness:  You  find  too  small  a  proportion 
naturally. 

The  Court:  Now  on  the  86  here  and  the  44  and 
the  different  classes 

The  Witness:     You  are  referring  to  W-2  now? 

The  Court:    Yes.  [611] 

The  Witness :     I  have  my  WW-2. 

The  Court:     Take  AA-2. 

The  Witness:     AA-2;  all  right. 
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The  Court :  On  the  social  scale,  is  that  what  you 
call  it! 

The  Witness:  This  is  a  scale  of  social  economic 
status. 

The  Court:  This  is  the  social  economic  status. 
Well,  the  lodges  and  clubs  counsel  referred  to  in 
his  question,  would  you  say  by  virtue  of  this  being 
overweighted  that  it  is  overweighted  as  to  them, 
and  if  so  which  ones  ? 

The  Witness:  I  really  wouldn't  say  that  it  was 
necessarily  overweighted  there  for  the  reason  that 
the  club  membership  is  so  small  that  I  don't  want 
to  make  a  statement  about  that. 

The  Court:     You  don't  know! 

The  Witness:  I  will  tell  you  this,  if  you  were 
to  take  a  sample  of  188  cases,  as  this  one  is  of  188 
cases,  you  would  get  in  it  proportionately  more 
club  members  than  there  are  in  the  population. 

The  Court:     Very  well. 

Q.  (By  Mr.  Calverley)  :  What  is  your  compu- 
tation as  to  the  various  religious  groups'? 

A.  I  have  made  no  computations  in  respect  to 
religious  groups.  [612] 

Q.  Your  conclusion  then  that  certain  religious 
groups  are  found  in  certain  economic  classes,  that 
would  vary  with  the  community,  isn't  that  right? 

A.  Yes.  The  proportion  certainly  vary.  In  gen- 
eral it  is  true  that  Catholics  are— perhaps  I  am  giv- 
ing you  a  false  impression  but  these  correlations  are 

not. 

The  Court:     That  is  quite  possible. 
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The  Witness :  I  am  very  much  aware  of  the  fact. 
These  correlations  are  not  very  high.  For  example 
—well,  the  only  one  I  can  remember  is  that  their 
figures  indicate  that  there  is  a  correlation  between 
color  and  illiteracy.  That  is,  Negroes  tend  to  be 
illiterate  much  more  than  whites.  If  you  want  fig- 
ures on  that,  I  can  give  it  to  you.  It  is  one  out  of 
ten  whites  that  is  illiterate  and  one  out  of  four  or 
five  Negoes  is  illiterate.  So  if  you  pick  whites  you 
are  picking  people  for  whom  there  is  a  greater  pro- 
portion of  literacy.  But  the  differences  are  not  very 
marked. 

Q.  Well,  the  fact  that  a  great  many  Negroes  are 
illiterate  and  that  they  are  in  the  economic  bracket, 
that  would  tend  to  reduce  the  proportion  of  laborers 
in  Class  K  who  would  be  eligible  for  jury  service? 

A.  Negroes  are  illiterate,  incidentally,  primarily 
in  the  South,  not  here. 

The  Court:  Then  your  previous  statement  does 
not  balance,  as  to  the  one  you  just  made  previously 
based  upon  the  [613]  proposition  that  the  Negroes 
are  illiterate? 

The  Witness:  It  is  true  for  the  United  States  as 
a  whole,  but  the  percentage  of  Negroes  who  are  il- 
literate will  vary  widely  between  states,  as  religious 
groups  vaiy  widely  between  states  and  areas. 

The  Court:  Have  you  taken  any  statistics  here 
on  the  matter  of  illiteracy? 

The  Witness :  Would  you  care  to  see  the  figures  ? 
They  are  on  the  desk.  I  happen  to  have  finished 
writing  an  article  for  the  Journal  of  American 
Civics  Association. 
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The  Court :     You  have  taken  those  figures  ? 

The  Witness :     I  have  taken  those  figures. 

The  Court:  What  are  the  figures  here  for  il- 
literacy 1 

The  Witness:  I  haven't  the  slightest  idea,  but  I 
have  them  there  if  you  want  to  know. 

Mr.  Margolis:  Is  this  the  article  you  were  talk- 
ing about? 

The  Witness :  Yes.  I  think  that  that  article  has 
embodied  in  it  only  the  divisions  in  the  United 
States,  of  which  there  are  nine  or  ten,  but  I  have 
them  for  California. 

This  article  is  called  "Ecological  Correlations  on 
BehaAdour  of  Individuals."  It  is  completely  irrele- 
vant to  the  NegToes.  They  are  used  just  as  an  ex- 
ample. 

The  Court:     They  are  irrelevant  to  your  article? 

The  Witness:  Yes.  I  will  fuid  you  the  page  on 
which  it  [614]  gives  the  number  of  literate  and  il- 
literate Negroes  and  whites. 

The  Court :     In  Los  Angeles  County  ? 

The  Witness :  No,  I  have  no  figures  for  Los  An- 
geles County. 

The  Court :     You  have  none  ? 

The  Witness:     No. 

The  Court:  Do  you  have  them  for  the  state  of 
California  *? 

The  Witness:  In  my  brief  case  I  have  them. 
Here  I  have  them  only  for  the  Pacific  division. 

The  Court:     The  Pacific  division? 

The  Witness:     Yes. 

The  Court:     Are  they  based  on  the  1940  census? 
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The  Witness:  No,  they  are  based  on  the  1930 
census,  for  a  reason  that  is  given  in  the  article. 

The  Court :     The  1930  census  ? 

The  Witness :     Yes. 

The  Court:  That  wouldn't  be  very  valid  now, 
since  there  has  been  a  large  increase  in  population 
here. 

The  Witness:  The  proportions.  They  are  based 
on  the  1930  census  for  a  reason  given  in  the  article, 
but  if  you  care  to  read  the  figures,  they  are  here. 

The  Court:     Not  for  the  1930  census. 

Q.  (By  Mr.  Calverley)  :  The  illiteracy  of  a 
large  segment  of  any  given  community  [615]  would 
tend  to  make  that  group's  representation  on  any 
]\xvj  panel  disproprtionate,  isn't  that  right? 

A.     Not  necessarily. 

Q.  As  to  the  numbers  of  people  in  that  class,  that 
low  economic  class,  because  they  wouldn't  be  able  to 
answer  any  questionnaires  % 

A.     But  I  am  not 

Q.  You  couldn't  get  results  from  a  source  where 
the  individuals  are  not  only  ineligible  as  jurors  but 
couldn't  comply  with  the  questionnaire  require- 
ments ? 

A.  The  largest  proportion  of  illiteracy  that  I 
know  of  in  any  state  is  about  1  in  5,  which  means 
that  4/5  of  that  group  are  illiterate,  and  all  you  need 
to  do,  if  you  are  picking  people,  is  to  pick  a  few 
more  of  them  and  then  throw  out  those  who  are 
illiterate,  send  a  few  more  questionnaires  to  Negi'oes 
and  to  Negro  areas.  [617] 
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On  the  population  estimates  that  were  given  to 
me  this  morning  by  the  Regional  Planning  Commis- 
sion, they  estimated  3,747,962.  Assuming  that  that 
is  an  approximately  valid  estimate,  and  taking  into 
consideration  that  the  December  27th  registration, 
that  is,  the  present  registration  of  Los  Angeles 
County,  is  1,277,418 — let's  take  the  next  assum]3tion 
that  27%  per  cent  of  them  are  under  21  years  of  age 
— I  have  made  that  calculation,  that  would  be  1,040,- 
689,  which  would  leave  2,707,273  over  21  years  of 
age. 

Then  we  will  take  the  registrations,  1,277,418. 
That  would  indicate  that  there  were  1,529,000  or 
roughly  1,530,000  persons  over  21  years  of  age  in 
Los  Angeles  County  whose  names  do  not  appear 
upon  the  registry  of  voters  lists,  which  is  a  greater 
niunber  than  those  that  are  registered. 

Now  in  view  of  that  would  you  say  that  a  fair 
cross-section  of  the  community  could  be  obtained  by 
the  random  method  of  selection  that  you  have  sug- 
gested confined  only  to  the  voters'  registry? 

Mr.  Margolis:  Just  a  moment,  your  Honor.  I 
want  to  object  to  that  question  because  instead  of 
using  the  large  registration  figure  which  is  available, 
which  is  only  a  few  months  old,  isn't  there  a  larger 
registration  figure  of  1,800,000? 

The  Court :  They  are  not  registered  now.  If  you 
are  going  to  use  this  you  have  to  use  the  present 
list.  [618] 

Mr.  Margolis:  There  is  no  testimony  to  that 
e:ffect.  Any  reasonably  recent  list,  the  largest  reas- 
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onably  recent  list  that  you  could  get  would  certainly 
be  better,  let's  say  a  list  that  is  three  or  four  months 
old  and  it  was  larger  than  a  list  of  today  would  cer- 
tainly be  better. 

The  Court :  Counsel,  I  do  not  think  your  objec- 
tion is  valid  at  all.  The  580,000  people  are  dropped 
because  they  didn't  vote. 

Mr.  Margolis :     That  is  right. 

The  Court :  And  I  think  eveiybody  that  has  lived 
in  this  community  any  length  of  time  knows  that 
there  is  a  great  segment  of  the  people  who  lose  the 
right  to  vote  because  they  move  from  place  to  place. 

In  any  event,  this  is  the  current  registered  voters 
list,  and  I  would  like  an  answer  to  my  question. 

Mr.  Margolis :  I  want  the  record  to  show  my  ob- 
jection. I  object  to  the  question  on  the  ground  that 
it  makes  an  unfair  and  an  unreasonable  assumption. 

The  Witness :  The  answer  is  that  that  is  a  matter 
to  be  empirically  determined  after  studying  the  ad- 
dition of  probabilities  in  the  voters'  register  or  a 
random  sample  from  them  with  a  distribution  of  the 
population.   I  don't  know. 

The  Court :  Well,  if  that  is  the  case  then  how  are 
you  qualified  to  express  an  opinion  on  the  present 
voters'  register?  [619] 

The  Witness:  I  know  it  is  better  than  the  pres- 
ent method  of  selectmg  jurors,  that  is  all.  And  I 
have  given  my  reasons  for  knowing  that  it  is  better. 

The  Court:  I  know,  but  in  connection  with  this, 
your  testimony  here,  I  have  taken  advantage  of  your 
knowledge  and  experience  in  an  endeavor  to  find 
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some  way  which  might  be  a  better  method  of  select- 
ing a  cross-section,  and  you  have  said  the  voters' 
register 

The  Witness :     Is  a  better  method. 

The  Court :     is  a  better  method  than  the  one 

we  have? 

The  Witness :     That  is  right. 

The  Court :  But  there  is  still  more  than  half  the 
people  that  would  not  be  represented  on  the  voters' 
register. 

Mr.  Margolis :  I  object  to  that  assumption,  your 
Honor,  assuming  a  fact  contrary  to  the  actual  facts 
as  to  what  is  available. 

The  Court:  I  am  sorry,  counsel.  Will  you  ex- 
plain that  ? 

Mr.  Margolis:  Yes.  This  assumes  that  the  only 
registry  of  voters  that  is  available  is  the  one  having 
1,200,000  voters,  roughly  that,  whereas  there  is  a 
recent  registry  available  having — I  don't  have  the 
exact  figures — but  having  many  more  than  tliat. 

The  Court :     It  was  the  December  figure. 

Mr.  Margolis :     The  December  1946  figure. 

The  Court :     December  27,  1946.  [620] 

Mr.  Margolis:  And  your  Honor  has  the  exact 
figure  there.  I  don't  have  it. 

The  Court:     It  is  1,861,000. 

Mr.  Margolis:  I  object  on  the  groimd  that  the 
December  1946  figure  of  1,800,000  as  between  De- 
cember 1946  and  February  1947,  that  certainly  that 
December  list  would  be  a  far  more  representative 
list  than  the  one  that  is  available.   I  think  that  any 
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assumption  that  some  500,000  or  600,000  people  have 
moved  is  just  an  assumption  that  has  no  relation- 
ship to  what  we  know  about  what  people  do  here. 

The  Court :  In  connection  with  your  latter  state- 
ment, counsel,  I  do  not  wish  to  be  put  in  the  position 
of  testifying,  ])ut  your  statement  that  it  is  contrary 
to  what  people  know,  you  may  be  interested  in 
knovv^ing  that  I  spent  considerable  time  studying 
voting  statistics,  and  the  movement  of  people  in  Los 
Angeles,  and  when  I  spent  my  time  I  discovered 
that  in  two  years  40  per  cent  of  the  people  moved. 

Mr.  Margolis:  I  think  that  was  at  a  time  when 
the  present  housing  shortage  did  not  exist. 

The  Court:  I  think  that  is  true  too,  but  in  any 
event  your  objection  is  overruled  on  the  ground  that 
this  is  not  a  fair  question.  I  am  only  asking  for  his 
opinion  and  asking  him  to  take  these  assumptions. 

I  still  don't  know  what  the  answer  is. 

The  Witness :  Well,  let  me  put  it  this  way :  It  i^ 
my  [621]  opinion  that  to  use  1,300,000  roughly 
would  be  infinitely  better  than  to  use  30,000.  Is  that 
what  you  mean? 

The  Court:     No,  that  isn't  what  I  mean. 

The  Witness:  You  would  get  in  more  kinds  of 
people. 

The  Court:  That  isn't  what  I  mean  at  all.  How 
can  you  have  a  fair  cross-section  of  a  community 
when  you  have  represented  on  that  list  less  than 
one-half  of  the  population  over  21  years  of  age? 
That  is  the  lono*  and  short  of  it. 
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The  Witness:  You  may  have  a  group  of  10,000 
which  is  a  fair  representation  of  the  whole  commu- 
nity, I  don't  know.  It  is  a  matter  to  be  determined 
how  fairly  they  represent  the  community. 

The  Court:  I  think  you  understand  pretty  well 
what  I  am  driving  at.  You  have  based  a  lot  of  tes- 
timony here  upon  the  proposition  that  the  voters' 
register  was  the  best  method  which  would  be  avail- 
able here? 

The  Witness :     That  is  right. 

The  Court:  Now  any  method  which  would  pur- 
posely exclude  1,529,000,  or  more  than  half  the  pop- 
ulation, or  assuming  that  there  were  583,000,  taking 
the  previous  December  figures,  would  you  say  that 
you  could  obtain  from  that  a  fair  representation  of 
the  population  of  the  county  ? 

The  Witness:  Would  it  not  be  excluding  those 
very  people  who  are  ineligible  because  of  moving,  or 
at  least  a  good  portion  of  them  ?  [622] 

The  Court :  No,  that  does  not  constitute  a  ground 
of  ineligibility. 

The  Witness:  I  understood  that  some  kind  of 
residence  qualification  was  necessary. 

The  Court:  They  have  to  live  in  the  state  more 
than  a  year  before  they  can  vote,  as  I  remember. 

The  Witness :  Residence  of  one  year,  I  have  it  in 
my  notes,  for  jury  service. 

The  Court :     That  is  right. 

The  Witness :  All  right.  Well,  I  can  only  answer 
you  that  it  is  an  infinitely  better  cross-section,  and 
it  must  be,  than  one  based  on  30,000  cases. 


2464  Local  36,  Int'l  Fishermen  and 

(Testimony  of  William  S.  Robinson.) 

The  Court :  Your  only  answer  is  that  it  is  better 
then  the  one  we  have  ? 

The  Witness :  And  it  is  the  best  of  any  that  can 
be  based  on  a  public  or  known  list,  and  that  is  re- 
quired before  you  can  take  a  fair  sample,  unless  you 
want  to  spend  a  lot  of  time  and  a  lot  of  money  get- 
ting the  members  of  your  sample. 

The  Court:  Would  this  be  representative  of  the 
whole  population  of  the  county  so  that  a  fair  cross- 
section  could  be  obtained  ?  That  is  what  I  am  trying 
to  get  your  opinion  on. 

The  Witness:     I  don't  know. 

The  Court:     You  don't  know? 

The  Witness:  Because  I  haven't  found  out.  I 
haven't  studied  it.  It  would  certainly  be  more  repre- 
sentative than  [623]  the  samples  you  now  have. 

The  Court :  I  think  you  have  told  us  that  a  num- 
ber of  times.  What  things  would  you  want  to  find 
out? 

The  Witness:  I  would  want  to  take  a  sample 
from  the  voters'  register  and  send  out  some  inter- 
viewers. 

The  Court :     From  the  voters'  register  ? 

The  Witness :     Yes. 

The  Court:  You  wouldn't  want  a  sample  from 
the  people  who  are  not  on  the  voters'  register? 

The  Witness :  For  the  people  who  are  not  on  the 
voters'  register,  unless  you  want  to  spend  a  great 
deal  of  money  you  have  to  rely  upon  the  census. 

The  Court:  The  census  doesn't  furnish  any 
names  and  addresses. 
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The  Witness:  No,  but  it  tells  you  what  the  dis- 
tribution is  on  certain  important  characteristics; 
the  question  is  of  getting  the  same  distribution  by 
occupation,  by  race  and  by  other  things.  Now  I  may 
take  a  sample  from  the  voters'  register  and  find  the 
race  and  occupation  and  other  things  for  those,  I 
would  say,  1000  people  and  compare  the  distribu- 
tions or  the  percentage  in  various  class  of  those  peo- 
ple with  the  percentages  as  given  for  the  total  popu- 
lation by  the  census,  and  then  I  could  answer  your 

question.  [624] 

*     *     * 

The  Court :  Now  in  connection  with  your  studies 
made  and  represented  here  by  Exhibits  W-2  to  II, 
did  you  make  the  same  kind  of  study  for  the  jurors 
or  any  portion  of  them  which  were  currently  se- 
lected by  the  County,  according  to  Mr.  Janney's 
testimony?  [625] 

The  Witness :     No. 

The  Court:     You  did  not? 

The  Witness:     No. 

The  Court :  When  you  instructed  your  assistants 
to  inquire  into  the  occupation  of  the  various  persons 
whose  occupations  are  not  reflected  in  the  question- 
naire, did  you  instruct  them  to  inquire  into  their 
past  occupations  or  ask  them  how  long  they  had  been 
in  the  particular  business  they  were  engaged  in  ? 

The  Witness:     No.   The  census  does  not  either. 

The  Court:  I  am  not  worried  about  the  census, 
I  am  only  asking  about  what  you  did. 
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Q.  Did  you  make  any  inquiry  at  all  concerning 
any  of  the  persons  whose  occupations  you  classified 
here  concerning  what  their  occupations  were,  if  they 
had  ever  had  any  at  any  time  ? 

The  Witness :     No. 

The  Court:  Now  will  you  take  Exhibit  W-2— I 
think  you  have  the  original  there 

The  Witness:  I  might  add  that  in  the  case  of 
the  retired,  if  you  consider  being  retired  an  occu- 
pation, I  did. 

The  Court :  You  asked  what  they  previously  had 
done*? 

The  Witness:     Yes. 

The  Court:  That  was  a  very  small  percentage 
of  the  people  though?  [626] 

The  Witness:     That  is  right. 

The  Court:  Take  Exhibit  W-2.  You  have  ex- 
pressed your  opinion,  in  response  to  quite  a  num- 
ber of  questions  by  Mr.  Margolis  and  by  myself, 
but  I  do  not  think  that  you  have  stated  on  com- 
plete answer  in  which  you  would  state  your  postu- 
lates and  premises  and  your  reasons  for  your  con- 
clusions. Will  you  take  the  W-2  Exhibit.  What 
are  your  premises'?  What  did  you  start  with? 
What  did  you  take  into  consideration? 

The  Witness:  I  assume  first  that  the  occupa- 
tions will  be  correctly  classified. 

The  Court:  You  made  some  assumptions  con- 
cerning population  first,  didn't  you? 

The  Witness:  The  particular  form  of  reasoning 
I  assumed 
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The  Court:  You  started  out  by  assuming  that 
the  population  of  the  county  as  of  the  1940  census 
was  so  much,  is  that  correct? 

The  A¥itness:     That  is  correct. 

The  Court:  Then  you  started  and  next  assumed 
that  the  census  classification  of  occupations  was  a 
representative  cross-section  of  that  population? 

The  Witness :  Yes.  I  took  the  census  figures  for 
the  percentages  in  the  various  occupations. 

The  Court:  But  in  doing  that  you  assumed  that 
these  headings  were  a  representative  cross-section 
of  the  occupations?  [627] 

The  Witness:  Yes.  In  other  words,  that  they, 
let's  say,  exhausted  the  occupations. 

The  Court:  And  that  they  were  fairly  repre- 
sentative of  the  cross-section  of  the  occupations,  or 
that  these  were  a  cross-section  of  the  occupations? 

The  Witness:     I  see  what  you  mean. 

The  Court:     You  assumed  that? 

The  Witness:     Yes. 

The  Court:  Now  go  on  from  there  as  to  what 
your  assumptions  were. 

The  Witness:  Then  I  assumed  as  a  hypothesis 
to  be  tested,  let's  say,  that  these  23  cases  had  been 
drawn  at  random  from  a  representative  cross-sec- 
tion of  that  population  already  assumed. 

The  Court:     The  23  cases? 

The  Witness :  Yes.  I  am  dealing  with  the  right- 
hand  column  now.  Then  I  computed  the  probability 
of  getting  that  drawing  of  23  cases  on  that  assump- 
tion that  they  were  a  random  selection  from  a  rep- 
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resentative  cross-section  of  that  population.    That 

is  all.   The  probability  turned  out  to  be  very  slight. 

The  Court:  One  of  the  factors  which  was  a  con- 
stant factor,  if  that  is  the  correct  term,  was  that 
the  population  was  the  1940  population'?  [628] 

The  Witness:  That  is  correct.  Then  noticing 
that  the  probability  was  so  very  slight  I  looked  for 
elements,  let's  say,  in  my  chain  of  assumptions 
which  would  make  the  probability  very  small  and 
the  one  to  be  tagged,  so  to  speak  as  the  one,  since 
these  items  were  randomly  selected,  these  23  per- 
sons were  randomly  selected  from  the  cards,  the 
only  alternate  explanation  for  the  great  discrepancy 
is  that  the  list  from  which  they  were  selected  ran- 
domly is  not  representative. 

The  Court:  I  understand.  Let  us  go  back  to 
your  assumptions  again.  In  making  your  mathe- 
matical calculation  that  constant  factor  was  the 
1940 

The  Witness:     Occupational  distribution. 
::..The  Court:     Was  the  occupational  distribution'? 

The  Witness:     Yes. 

The  Court:  In  other  words,  you  had  to  assume 
that  there  was  the  same  number  of  actors  that  they 
gave  there? 

The  Witness:  The  same  proportion;  same  per- 
centage. 

The  Court :     The  same  percentage  ? 

The  Witness:     Yes. 

The  Court:  Then  you  didn't  use  the  1940  census 
aS)  a  constant  factor,  did  you  1 
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The  Witness:  Yes.  I  assumed  that  the  percent- 
age of  professional  workers  remained  the  same  up 
until  1946,  in  other  words,  and  the  percentage  of 
the  business  proprietors,  managers  and  officials  in 
the  population  remained  the  same.  [629] 

The  Court :  Then  you  did  not  use  the  population 
of  1940  as  a  constant  factor,  that  is,  the  total  num- 
ber of  people  in  the  country? 

The  Witness:     No. 

The  Court:     It  was  only  the  percentages? 

The  Witness:  There  is  no  reason  for  using  the 
total  popidation. 

The  Court:  I  am  not  asking  for  the  reason,  I 
am  asking  whether  you  did  or  didn't. 

The  Witness :  No,  I  did  not.  To  be  quite  specific, 
I  did  because  I  divided  the  population  in  a  given 
group  by  the  total  population  of  the  county  to  get 
the  percentage.  [630] 


EDMUND  L.  SMITH 
recalled  as  a  witness,  having  been  previously  duly 
sworn,  resumed  the  stand  and  testified  further  as 
follows: 

Direct  Examination 
(Continued) 

The  Court:  The  first  question  I  have  is  in  con- 
nection with  the  city  directory.  You  said  the.  other 
da}^  that  you  had  a  1942  city  directory.  Why  don't 
you  have  a  subsequent  city  directory? 
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The  Witness:  The  city  directory  I  have  is  lab- 
eled 1941-1942,  and  some  time  ago  inquiry  made 
from  the  company  that  publishes  it,  and  with  whom 
we  have  a  standing  order  for  a  copy,  they  stated 
they  didn't  know  when  they  would  publish  a  new 
one. 

The  Court:  That  is  the  last  one  that  was  i^ub- 
lished  ? 

The  Witness:  That  was  the  last  one  published 
that  I  am  informed  had  been  published. 

The  Court:  The  Administrative  Office  of  the 
United  States  Courts  does,  however,  furnish  you 
with  a  copy  of  the  directory'? 

The  Witness :     Yes.   I  believe  it  costs  ^25. 

The  Court :  Now  did  you  make  some  inquiry 
from. the  registrar  of  voters'  office  concerning  the 
cost  of  the  voters'  lists'? 

The  Witness:  I  did.  I  called  Mr.  Donahue  per- 
sonally [639]  and  inquired  of  him  from  whom  and 
how  much  the  list  of  the  roll  of  voters  from  Los 
Angeles  County  would  cost,  and  he  said  it  could  be 
obtained  from  the  County  for  $930.58. 

The  Court:  Did  he  indicate  whether  or  not  the 
roll  presently  available  has  on  it  names  which  will 
be  excluded  from  voting  after  December  27'? 

The  Witness:     Yes. 

The  Court:     They  do  have  them  on  if? 

The  Witness:  The  last  list  published  as  of  No- 
vember of  last  year  has  a  list  of  names  of  1,861,145 
names,  which  he  stated  was  approximately  70  ]^er 
cent  of  the  registration. 
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The  Court:     70  per  cent  of  the  qualified  voters? 

The  Witness:     I  assume  that  is  what  he  means. 

The  Court:  That  is  the  list  before  dropping  of 
some  500,000  which  were  dropped  in  December? 

The  Witness:  Yes.  That  list  includes  over  half 
a  million  which  have  been  since  dropped.  There  will 
not  be  a  new  printing  of  the  list  until  May  1948. 

The  Court:  And  since  then  there  have  been  ad- 
ditional registrations,  I  suppose? 

The  Witness:  There  have  been  over  100,000  in 
the  city  of  Los  Angeles  new  registrations  not  on 
the  list. 

The  Court:     All  right. 

Now  I  asked  you  to  bring  into  the  courtroom  one 
of  your  boxes  of  cards.  Do  you  have  that  in  front 
of  you?  [640] 

The  Witness:     I  do. 

The  Court :     Now  that  is  not  the  available  box  ? 

The  Witness:     No. 

The  Court :  The  available  box  is  made  up  of  how 
many  boxes  just  like  that  ? 

The  Witness :  There  are  about  nine  or  ten  similar 
boxes  at  the  present  time. 

The  Court:  I  understand  from  your  testimony, 
and  I  am  not  sure  whether  the  record  is  or  isn't  clear, 
but  in  any  event  with  this  box  in  front  of  us  we  can 
clear  it  up.  The  names  on  the  list  submitted  by  the 
jury  commissioner  do  not  get  into  the  available 
box  until  after  they  have  been  summoned  to  serve 
on  a  ju]  y,  and  that  when  he  submits  a  list  of  names 
you  select  cards  at  random  from  your  available  box 
and  put  them  with  his  list  of  names,  sending  out 
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questionnaires,  and  from  there  on  with  the  process- 
ing which  you  have  described.  Now  is  this  the  box 
containing  names  of  his  which  have  not  served  or 
been  summoned  on  juries  as  well  as  the  cards  taken 
by  you  from  the  available  box?  Let's  cut  it  short: 
What  is  that  box  ? 

The  Witness:  This  is  a  working  box  that  I  ob- 
tained a  few  months  ago  prior  to  receiving  index 
cards  which  I  had  ordered  some  six  months  before 
that. 

The  Court:  I  don't  mean  what  is  the  physical 
box,  but  what  is  in  the  box.  Where  do  the  cards  come 
from?  [641] 

The  Witness:  These  cards  in  this  box  are  cards 
that  I  selected  at  random;  a  partial  selection — I 
hadn't  completed  it  yet — of  cards  from  the  available 
box. 

The  Court:     All  of  them? 

The  Witness :  No.  There  were  a  few  cards  which 
had  been  made  up  from  the  jury  commissioner's 
list  prior,  and  erroneously  I  might  say,  to  the 
sending  out  of  questionnaires.  So  those  cards  were 
placed— I  gave  it  to  one  of  the  clerks  and  had 
those  placed— with  the  others  in  alphabetical  order 
for  the  purposes  of  mailing  questionnaires  to  these 
prospective  jurors. 

The  Court :  So  that  that  box  is  the  current  box 
u^on  which  you  are  now  mailing  questionnaires, 
or  will  mail  questionnaires  in  your  next  question- 
naire mailing? 
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The  Witness:  That  is  correct.  I  started  this 
several  months  ago  in  a  contemplation  of  mailing 
questionnaires  because  there  were  only  17  names 
left  in  the  box — no,  at  the  time  of  the  emptying  of 
the  box,  and  these  are  the  cards  to  whom  question- 
naires had  not  yet  been  mailed  and  were  therefore 
not  ready  for  the  box  at  the  time. 

The  Court:     For  the  master  box? 

The  Witness :  Yes,  at  the  time  the  commissioner 
and  the  clerk  placed  the  names  in  the  box  on  Jan- 
uary 2nd  of  this  year. 

The  Court:  Now  before  those  names  get  into 
the  master  box  they  go  through  your  process  of 
either  being  weeded  out  [642]  by  questionnaires, 
summoned,  excuses,  or  they  go  into  the  master  box 
and  from  there  the  jury  is  selected,  and  after  that 
they  go  back  into  your  hold  box  for  two  years  and 
then  into  the  available  box,  is  that  right  ?    . 

The  Witness :  That  hold  box  is  part  of  the  avail- 
able too,  but  considering  the  whole  thing  as  avail- 
able. 

The  Court:     But  you  hold  it  for  two  years? 

The  Witness:  Except  those  that  were  excused 
permanently  or  deceased  and  those  cards  are  tem- 
porarily placed  in  a  leave-out  box  for  discards  and 
other  uses. 

The  Court:  Can  you  tell  from  that  box,  of  the 
cards  there  how  many  of  those  people  originated 
with  the  jury  commissioner  and  how  many  origi- 
nated from  you? 

The  Witness:  Deputy  Clerk  Horn  had  counted 
the  cards  and  I  believe  it  is  closely  approximately 
correct. 
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The  Court:     What  is  the  total  number  of  cards? 

The  Witness:  The  total  number  of  cards  here 
at  present  is  1239. 

The  Court :     Now  he  classified  them  by 

The  Witness:  Prospective  jurors  never  called 
and  never  served,  266.  That  I  would  say  are  the 
cards  referred  to,  almost  all  of  them  are  the  cards 
made  up  from  the  jury  commissioner's  list  and 
which  were  not  used  prior. 

The  Court:  Now  what  are  the  other  classifica- 
tions you  have  in  that  box?  [643] 

The  Witness:  The  others  I  would  say  came 
out  of 

The  Court:     What  are  the  classifications? 

The  Witness:  Jurors  called  and  excused  and 
not  served,  215. 

Jurors  called  and  served  once,  208. 

Jurors  called  and  served  more  than  once,   288. 

Jurors  called  moie  than  once  and  served  only 
once,  262. 

The  Court:  What  was  the  first  classification, 
those  prospective  jurors  never  called? 

The  Witness:     Never  called  and  never  served. 

The  Court:     How  many? 

The  Witness:     266. 

*     *     * 

Cross-Examination 
By  Mr.  Margolis: 

Q.  When  you  made  your  inquiry  of  the  registrar 
of  voters,  Mr.  Smith,  did  you  find  out  whether  you 
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had  to  buy  all  of  the  precinct  lists  or  whether  you 
could  buy  selected  ones  or  whether  it  would  make 
any  difference  in  costs'? 

A.  My  inquiry  was,  on  account  of  the  orders  of 
the  court,  that  it  would  require  the  whole  county 
list. 

Q.  You  didn't  make  any  inquiry  about  buying 
selected  lists'?  [644]  A.     No,  I  didn't. 

Q.  On  this  question  of  new  registration  of 
100,000  people,  as  I  understand  it,  that  new  regis- 
tration would  include  any  of  the  500,000  or  600,000 
who  permitted  their  registration  to  lapse  and  who 
have  re-registered  *? 

A.  That  is  correct.  And  Mr.  Donahue  states 
that  he  estimated  that  there  would  be  out  of  that 
half  a  million  stricken  from  the  rolls  for  non-voting 
approximately  I21/2  per  cent  or  better  re-registered 
either  at  former  addresses  or  at  new  addresses. 


Cross-Examination 
By  Mr.  Calverley: 

Q.  Mr.  Smith,  did  you  observe  whether  or  not 
the  names  which  you  find  in  your  available  box 
are  residence  or  office  addresses? 

A.     They  are  almost  in  all  instances  residence 
addresses. 

Q.     When  you   obtained  lists   yourself   did   you 
look  for  residence  addresses  or  office  addresses? 

A.     Always  residence  addresses. 
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Q.  You  gave  me  a  list  the  other  day  entitled 
"Residence  [645]  Zone  Sections  of  Jurors  Impan- 
eled February  10,  1947."  What  does  that  indicate 
or  what  is  it? 

A.  This  is  a  compilation  of  the  jurors  impaneled 
for  this  term  as  to  mailing  zone  numbers  in  the 
city  of  Los  Angeles  and  the  names  of  outside  cities 
or  towns  near  the  county. 

Q.  Does  this  list  indicate  the  number  of  jurors 
impaneled  from  these  various  zones  and  from  the 
various  outside  cities'?  A.     No,  it  does  not. 

The  Court:     The  number  in  the  master  box? 

The  Witness:  No,  this  is  merely  an  indication 
of  the  territory  or  geographical  distribution  of  the 
residences  of  the  jurors. 

'    The  Court :     Is  that  the  jurors  in  the  master  box 
01"  the  ones  who  have  been  pulled  out  of  the  box? 

The  Witness:  Of  the  ones  who  have,  as  it  states 
here  and  as  the  district  attorney  stated,  the  jurors 
impaneled  for  the  February  term. 

The  Court:     The  jurors  impaneled? 

The  Witness :     Yes. 
■  The   Court:     You  have  made  no   such   compila- 
tion :^ot  those  put  in  the  master  box? 

The  Witness:     Not  of  the  total;  no. 
•    The  Court:     Of  the  800  and  some-odd  that  you 
testified  to  the  other  day?  [646] 

The  Witness :  No.  These  are  only  those  we  got 
after  the  impanelment. 
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Q.  (By  Mr.  Calverley)  :  Then  the  column  on 
the  left  under  the  heading  "Los  Angeles  Zone  Num- 
bers," would  indicate  that  jurors  were  drawn  from 
all  of  these  zone  numbers  underneath  there'? 

A.     That  is  correct. 

Q.  And  this  total  figure  down  here  wouldn't 
mean  anything? 

A.     That  wouldn't  mean  anything. 

Q.  Then  the  column  on  the  right,  "Outside 
Cities,"  that  column  indicates  that  jurors  were 
drawn  from  all  of  those  cities  ? 

A.     That  is  right. 

Q.     On  the  panel  for  the  February  1947  term  ? 

A.     That  is  correct. 

Mr.  Calverley:     We  offer  this  in  evidence,  your 

Honor. 

*** 

Mr.  Calverley:     The  total  at  the  bottom  may  be 
taken  off  as  it  has  no  significance. 
The  Court:     No.  6.  [647] 


Cross-Examination   . 
By  Mr.  Margolis : 

Q.  Is  this  a  list  of  the  outside  cities  in  Los 
Angeles  zone  numbers  for  the  grand  jurors  or  for 
the  trial  jurors  of  the  February  1947  term? 

A.  I  understood  this  was  the  petit  jury,  but  I 
would  have  to  verify  that.  One  of  my  deputies 
made  that  up.  Whether  he  included  the  23  jurors — 
I  don't  believe  he  did. 
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Q.     How  many  i^ersons  does  this  cover? 

A.  That  covers  between,  as  I  stated,  those  who 
were  impaneled  on  the  3rd  of  February,  between 
100  and  150.  Now  some  of  those  jurors  are  avail- 
able now,  a  few  have  been  excused  by  the  judge 
to  report  a  little  later,  but  they  have  been  impaneled 
and  they  are  included. 

Q.  Can  you  get  the  exact  figure,  the  number  of 
persons  who  are  covered  by  this?  Would  that  be 
available  ?  A.     Yes. 

Q.  I  would  like  to  have  that.  Do  you  know,  for 
example,  how  many  persons  in  this  group  came 
from  Beverly  Hills?  A.     No,  I  wouldn't. 

Q.     You  would  have  no  way  of  knowing  that? 

A.     No. 

The  Court:  Isn't  it  indicated  on  there,  their 
mailing  address? 

Mr.  Calverley :  No,  your  Honor.  All  that  it 
indicates  [648]  is  the  sources  from  which  the  panel 
was  drawn,  the  location  of  the  persons.  It  is  just 
for  geographical  purposes  only,  and  as  to  the  num- 
bers it  doesn't  indicate  the  numbers  but  it  says 
that  some  of  them  were  drawn  from  all  of  the 
localities. 

The  Court:     I  see. 

Q.  (By  Mr.  Margolis)  :  From  all  that  appears 
from  this  exhibit,  for  example,  50  people  might  have 
come  from  Beverly  Hills  and  1  person  might  liave 
come  from  zone  34? 

A.  That  is  right.  It  doesn't  indicate  how  many 
came  from  each  geographical  location. 
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Q.  This  is  intended  to  show  just  that  there  was 
one  or  more  people  out  of  a  number  which  are 
going  to  get  on  the  jury  from  each  of  these  geo- 
graphical locations  and  it  doesn't  purport  to  con- 
sider the  extent  to  which  or  the  size  of  the  groups 
from  each  of  these  geographical  districts? 

A.     No,  but  that  can  be  ascertained. 

Mr.  Margolis:  For  what  it  purports  to  show, 
or  for  what  it  is  worth,  I  have  no  objection. 

The  Court:     Exhibit  No.  6. 

(The  document  referred  to  was  received  in 
evidence    and    marked    Government's    Exhibit 

No.  6.)  [649] 

*     *     * 

The  Court:  Before  you  do,  do  you  have  a  re- 
port here  from  the  administrative  office,  Mr.  Smith, 
in  1941? 

Mr.  Calverley:  This  may  be  the  document  that 
the  Court  refers  to. 

The  Witness:  This  is  the  report  that  antedated 
the  report  of  the  Judicial  Conference  Committee 
in  evidence  under  the  green  cover  of  September 
1942. 

The  Court:    What  is  the  date  of  that? 

The  Witness:  This  letter  from  the  Director  of 
the  Administrative  Office  is  dated  February  5,  1941. 

The  Court :     Was  that  brought  to  your  attention? 

The  Witness :     Yes. 

The  Court:     On  or  about  that  time? 

The  Witness:  Yes,  in  connection  with  this  re- 
i3ort  of  1942  which  I  have  had  for  a  long  time. 
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The  Court :  Very  well.  Does  the  government 
want  to  offer  this  in  evidence,  or  does  anybody  want 
to  examine  it? 

Mr.   Calverley:     We   will  offer  it,  your   Honor. 

We  have  no  objection. 

*     *     * 

The  Clerk:     No.  7.  [650] 

(The  document  referred  to  w^as  rex^eived  in 
evidence    and    marked    Government's    Exhibit 

No.  7.) 


Cross-Examination 
By  Mr.  Garrett: 

Q.  The  figures  you  gave,  Mr.  Smith,  they  were 
read  rapidly.  I  didn't  get  all  of  them.  I  got  only 
the  figure  of  266  for  prospective  jurors  never  called 
and  never  served. 

A.     That  is  correct. 

Q.     Is  that  the  first  of  your  figures'? 

A.     That  is  the  first  column. 

Q.  And  to  what  list  of  jurors  does  that  figure 
relate  ? 

A.  It  related  to  those  cards  which  I  stated  I 
commingled  with  the  cards  that  I  took  from  the 
available  box,  available  drawers. 

Q.  Those  were  cards  direct  from  the  jury  com- 
missioner's lists  without  benefit  of  questionnaires, 
is  that  right?  A.     That  is  right. 

Q.     AVhen  was  that  done? 


Allied  Workers,  et  al.  vs.  U.  S.  A.  2481 

(Testimony  of  Edmund  L.  Smith.) 

A.  I  can  ascertain  the  approximate  date — I 
meant  to  have  that  here — by  looking  up  the  date  I 
received  index  cards.  It  would  be  prior  to  that  date. 
I  had  to  make  up  an  improvised  index  because  I 
had  no  index  cards.  I  would  say  within  the  last, 
oh,  it  was  subsequent  to  September  and  prior  to 
December.  It  must  have  been  along  in  November 
or  early  j^art  of  December. 

Q.     1946? 

A.  That  is  right.  I  worked  on  it  in  the  evenings 
and  on  Saturday  afternoons  and  at  odd  times. 

Q.  Now  can  you  give  me  the  second  figure,  the 
one  following  the  266  cards'? 

A.  That  list  is  of  jurors  called  and  excused 
or  not  served,  215. 

Q.     What  was  your  next  number? 

A.     Jurors  called  and  served  once,  208. 

Q.     What  was  your  next  number? 

A.     Jurors  called  and  served  more  than  once,  288. 

Q.     That  is  the  last  one,  isn't  it? 

A.     No,  there  is  one  more. 

Q.     What  is  the  last  one  ? 

A.  Jurors  called  more  than  once  and  served 
only  once,  262. 

The  Court :     Or  a  total  of  1239  names  in  the  box. 

Q.     (By  Mr.  Barrett)  :    There  is  1239  total? 

A.     Yes. 

Q.  Did  you  ask  Mr.  Donahue  whether  he  would 
give  you  a  set  of  those  lists  ?  [652] 

The  Court:     You  mean  free? 

Mr,  Garrett:     Free;  for  free. 
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The  Witness:     No,  I  didn't  because — 


Mr.  Garrett:     Just  a  moment,  please. 

Q.     The  answer  is  no? 

A.     That  is  correct. 

Q.  Isn't  it  a  fact  that  the  County  Clerk,  the 
Clerk  of  the  Superior  Court  of  Los  Angeles  County, 
receives  a  list  of  those,  or  a  set  of  those  free  each 
time  they  are  published? 

A.     That  I  have  no  knowledge  of. 

Q.     Did  you  make  any  inquiry  along  those  lines? 

A.     No. 

The  Court:  Doesn't  the  state  Jaw  require  them 
to  be  furnished? 

Mr.  Garrett:     I  don't  believe  so. 

The  Court:     I  was  under  that  impression. 

Mr.  Garrett :  The  point  I  am  making  is  that  Mr. 
Donahue  would  probably  make  a  charge  if  these 
lists  were  furnished  to  a  private  agency,  such  as  a 
person  who  prepares  mailing  lists,  but  the  situation 
seems  to  be  that  as  to  public  court  officials  requiring 
them  the  lists  are  given  without  charge  by  the 
County  Registrar. 

The  Court:  That  is  the  state  officials,  I  think 
you  mean.  I  took  it  from  Mr.  eJamiey's  testimony 
the  other  day  when  he  broke  down  the  costs,  and 
Judge  Kenny's  questions,  [653]  that  the  idea  was 
that  the  relationship  was  such  that  the  County 
could  get  that  list  that  they  had,  or  even  an  old  one, 
but  it  would  require  the  payment  of  an  approximate 
cost  of  securing  each  name,  vrhicli   as  he  testified 
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was  $2.30  roughly  per  name.   So  I  suppose  the  same 
relation   exists   with   the   comity.    Mayl^e   you   can 
get  them  free, 

Mr.  Kenny:  At  the  appropriate  time  I  want  to 
give  my  views  on  any  impression  that  I  might  have 
given  in  that  testimony. 

Mr.  Garrett:     Just  one  more  question: 

Q.  Is  it  not  a  fact  that  the  list  of  registered 
voters  is  furnished  by  Mr.  Donahue  each  time  they 
are  published,  that  is,  once  about  every  two  j^ears, 
free  of  charge  to  the  Clerk  of  the  Municipal  Court 
for  the  City  of  Los  Angeles'? 

A.     That  I  have  no  knowledge  of. 

Q.  Did  you  make  any  inquiry  as  to  whether  or 
not  any  charge  was  made  for  the  furnishing  of  the 
lists  used  by  the  Superior  and  Municipal  courts 
here? 

A.     I  did  not. 

Q.  Did  you  make  any  inquiry  as  to  whether  or 
not  your  office  could  obtain  the  list  free? 

A.  I  told  him  who  I  was,  what  it  was  for,  and 
assumed,  perhaps. 

Q.  Just  what  was  it  you  told  him?  Will  you 
give  us  the  conversation  just  as  you  recall  it,  Mr. 
Smith,  as  to  what  [654]  each  of  you  said? 

A.  I  said,  "At  the  instance  of  one  of  our  judges. 
Judge  Hall" — I  gave  him  my  name  and  said  first 
that  "I  am  the  Clerk  of  the  United  States  District 
Court  here  and  I  would  like  to  inquire  from  whom 
and  how  much  a  list  of  the  registered  voters  for  the 
Countv  of  Los  Anofeles  would  cost." 


2484  Local  36,  Int'l  Fishermen  and 

(Testimony  of  Edmund  L.  Smith.) 

He  stated  that  they  were  obtainable  from  the 
County  and  not  a  private  printer,  as  I  had  believed, 
and  that  the  list  is  only  as  of  November  of  last 
year,  and  gave  the  number,  1,861,145,  which  he  said 
was  approximately  70  per  cent  of  the  registration 
and  that  upon  my  inquiry  that  it  also  included  the 
half  a  million  or  more  names  stricken  for  not  vot- 
ing, and  that  a  new  list  would  not  be  x>T'inted  until 
May  of  1948;  that  the  present  list  available  does  not 
include  over  100,000  new  registrations  in  the  city  of 
Los  Angeles  since  the  striking  of  the  names,  but  he 
said  that  the  half  a  million  or  more  stricken,  that 
of  that  number  a  great  many  would  re-register  from 
the  same  addresses  or  from  other  addresses  to  the 
extent  of  approximately  12^2  pe^'  cent  or  better. 

The  Court :  Where  did  you  get  this  $580  ?  You 
haven't  said  anything  about  that  yet. 

The  Witness:  I  thought  I  stated  that  in  the  be- 
ginning, that  it  would  cost  $930.58.  [655] 


Cross-Examination 
By  Mr.  Kenny: 

Q.  Mr.  Smith,  did  you  ascertain  from  the  Board 
of  Supervisors  or  any  member  thereof  whether  or 
not  it  is  not  a  fact  that  it  is  their  practice  to  give 
away  copies  of  lists  of  registered  voters  for  gratis 
to  many  worthy  causes,  shall  we  say? 

Mr.  Calverley:  I  am  going  to  object  to  that  as 
immaterial.  I  don't  think  there  is  any  duty  to  go 
around  and  beg  for  these  in  order  to  have  efficient 
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administration  of  the  jury  selection  system  here. 
What  their  practice  may  be  have  been  I  don't  think 
is  material  here  at  all. 

Mr.  Kenny:  Your  honor,  arguing  to  that  objec- 
tion, I  think  it  is  in  an  economy  period  such  as  we 
are  in,  if  the  Federal  Government  can  obtain  these 
lists  free  that  it  should  try  to  do  so.  I  am  merely 
asking  if  Mr.  Smith  exhausted  his  opportunities  of 
obtaining  it  for  free. 

The  Court:  I  do  not  think  he  is  under  any  obli- 
gation, nor  is  any  official  of  the  Government,  to  go 
around  and  beg  for  these  things  of  the  various  offi- 
cials. However,  I  have  let  everything  else  in  so  I 
might  just  as  well  let  that  in. 

Mr.  Kenny:  I  am  not  asking  him  if  he  begged, 
your  Honor.  I  think  your  Honor  and  I  can  take 
judicial  notice  that  you  can  get  it  for  free  if  you 
know  a  member  of  the  Board  of  Supervisors.  [656] 

The  Court:  And  if  they  consider  ,your  promi- 
nent enough  politically  and  it  might  swing  a  few 
votes  in  their  direction,  they  might  give  you  a  list 
that  had  cost  the  County  $1000  or  $923,  whatever 
it  is. 

Mr.  Kenny:  I  think  your  Honor  is  assuming 
something  not  in  evidence.  The  County  already  had 
the  list,  they  had  paid  the  money  for  it,  it  doesn't 
cost  the  County  anything. 

Q.  You  didn't  inquire  of  the  Board  of  Supervi- 
sors whether  or  not  they  would  make  a  list  avail- 
able to  the  Federal  Government? 
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The  Court:  Did  you  make  any  inquiry  of  any 
member  of  the  Board  of  Supervisors? 

The  Witness:  I  did  not.  I  assumed  that  we 
would  have  to  pay  for  it  as  we  do  a  lot  of  other 
tilings.  We  liave  had  experience  in  the  past,  except 
where  Federal  judges  in  the  past  have  been  fur- 
nished, the  same  as  the  Superior  Court  JTidges,  with 
sets  of  the  California  Reports. 

The  Court:     You  mean  free? 

The  Witness:  The  Federal  judges  used  to  get 
them  free.  Now  I  don't  believe  they  get  them  free 
any  more. 

The  Court:     I  can  state  that  they  do  not. 

The  Witness:  For  that  reason,  that  I  assumed 
that  we  would  have  to  pay  for  it,  that  and  other 
analogous  things,  I  didn't  make  the  inquiry.  I 
thought  that  would  come  up  later.  [657] 

Mr.  Kenny:     That  is  all.    Thank  you. 

The  Court :     Thank  you. 

Mr.  Smith,  we  have  proceeded  here  informally. 
Do  you  have  any  statement  you  wish  to  make  to 
clarify  your  testimony? 

The  Witness :     May  I  have  that  report  ? 

Mr.  Margolis:  In  connection  with  that  report, 
your  Honor,  merely  because  it  is  interesting  in  this 
connection,  I  would  like  to  point  out  that  on  page 
2  of  Exhibit  7  of  the  report  from  the  Administrative 
Office  of  t]]«  United  States  Courts,  it  is  stated  that 
in  New  York  the  registry  lists  of  voters  had  at  least 
prior  to  1941  been  the  primary  source  of  names  for 
jurors 
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The  Court:  Do  you  have  any  objection  to  the 
report  ? 

Mr.  Marg'olis :     To  it  being  admitted  in  evidence  ? 
The  Court:     Yes.     If  not,  I  will  admit  it. 
Mr.  Margolis :     I  think  it  is  an  outmoded  method 
of  practice  and  it  ought  to  go  in. 

The  Court :     All  right.    It  is  in  evidence  now. 
Mr.  Calverley:     I  believe  the  witness  wanted  to 
refer  to  that,  your  Honor. 
Mr.  Margolis :     Excuse  me. 

The  Court:  In  other  words,  I  do  not  think  this 
witness  should  make  an  argument.  We  let  Pro- 
fessor Robinson  make  a  few  arguments  but  I  think 
we  ought  to  confine  the  witness'  [658]  testimony  to 
evidentiary  matters.  If  there  is  any  argument  to 
make  on  it  the  United  States  Attorney  I  think  can 
make  it. 

The  Witness:  This  report — I  merely  wanted  to 
identify  it  for  the  purposes  of  the  record — as  stated, 
it  was  sent  out  by  the  Director  of  the  Administrative 
Offices  to  all  United  States  Circuit  and  District 
judges  and  perhaps  to  the  clerks,  if  not  all,  and  in 
it  he  states: 

' '  It  occurred  to  me  that  the  information  might 
be  of  interest  to  many  of  the  District  Courts 
and  call  the  report  to  the  attention  of  the  Ju- 
dicial Conference  of  Senior  Circuit  Judges  at 
its  recent  meeting.  The  conference  authorized 
me  to  send  the  report  to  all  Circuit  and  Dis- 
trict judges.  Accordingly  I  transmit  a  copy  to 
each  of  you  herewith." 
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Referring  to  the  second  paragraph  on  page  2, 
in  explaining  the  system  used,  and  apparently  still 
presently  in  practice  in  the  Southern  District  of 
New  York 

The  Court:  Mr.  Clerk,  the  whole  report  is  in 
evidence  and  unless  there  is  some  particular  or  spe- 
cific thing  there  that  has  a  bearing  on  your  conduct, 
other  than  the  whole  report,  why  I  do  not  think  that 
you  should  start  to  read  from  it.  If  you  do  we  will 
be  reading  back  and  forth  from  that  report  all 
day.  [659] 

Q.  (By  Mr.  Calverley) :  Mr.  Smith,  you  re- 
ceived Government's  Exhibit  7,  did  you  not? 

A.  That  is  not  my  copy.  That  is  one  of  the 
judge's  copies. 

Q.  I  noticed  that  it  states  it  is  the  property  of 
the  chambers  of  United  States  District  Judge  Ben 
Harrison.    Is  that  where  you  obtained  it? 

A.    Yes. 

The  Court:  I  understood  you  to  testify,  how- 
ever, that  you  did  see  it  on  or  about  the  time  it  was 
issued. 

The  Witness:  Yes,  in  connection  with  this  other 
report,  which  it  antedated.  The  other  report  is  in 
evidence,  that  report  of  September  1942  I  believe. 

The  Court :     All  right. 

The  Witness:  There  is  one  statement  I  might 
make.  The  reason  for  using  these  cards,  since  it 
has  been  inquired  by  the  Court,  using  the  available 
drawers,  there  is  a  list  of  jurors  who  mostly  have 
qualified  as  competent  and  have  served  or  not  served 
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under  the  orders,  statutes,  state  and  Federal,  from 
l^rior  juries — involving  lists  of  prior  jury  commis- 
sioners and  clerks  and  under  the  direction  of  this 
court.  It  was  therefore  thought  by  me  that  it  was 
a  good  source  of  competent,  impartial  and  qualified 
jurors  by  eliminating  as  many  as  possible  of  the  in- 
competent and  those  claiming  exemptions.  [660] 

The  Court :     Do  you  have  some  more  questions  ? 

Mr.  Margolis :  Just  a  couple  in  connection  with 
Exhibit  7. 

Q.  You  have  read  and  studied  another  copy  of 
the  documents  Avhich  is  in  evidence  here  as  Ex- 
hibit 7? 

A.  I  have  read  a  lot  in  connection  with  that 
same  thing  and  this  other  report  referred  to  dated 
September  1942.  I  haven't  studied  it,  I  might  say. 
I  have  read  it  in  the  past. 

Q.  Has  this  report  helped  guide  you  in  your 
work  in  the  manner  of  selecting  jurors? 

A.  It  has  helped  guide  me  in  avoiding  a  lot  of — 
and  it  was  discussed,  that  system  was  discussed  at 
the  time  we  inaugurated  the  questionnaires  and  the 
questions  to  be  incorporated  in  that  questionnaire. 

Q.  And  you  have  attempted  generally  to  follow 
the  principles  laid  down  in  this  report,  is  that  right  ? 

A.  Generally  speaking  as  to  the  questionnaire 
and  eliminating  the  personal  interview. 

Q.     How  about  the  other  matters  in  the  report  ? 

A.     The  former  we  haven't  attempted  to  use. 

Q.  How  about  the  matters  as  to  the  type  of  jur- 
ors that  the  report  refers  to  as  desirable? 
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A.  I  don't  agree  with  that  conclusion  and  en- 
tirely with  the  method  at  all.  [661] 

Q.  Now  this  report  says  that  fn  New  York  one 
of  the  greatest  difficulties  with  juries  has  been  that 
due  to  general  economic  conditions  in  New  York 
the  panel  was  overcrowded  with  relief  workers  and 
housewives.  Another  one  was  that  most  of  the  bet- 
ter quality  of  jurors  was  seeking  to  be  excused  be- 
cause of  the  unfavorable  physical  surroundings  in 
which  they  were  required  to  serve  and  because  they 
were  called  at  times  when  it  was  impossible  for  them 
to  leave  their  business  activities.  Have  you  had 
complaints  of  that  kind  from  prospective  jurors  ? 

A.     No. 

Q.     You  haven't  had  that  problem? 

A.     No. 

The  Court:  You  mean  jurors  haven't  com- 
plained about  being  called  away  from  their  busi- 
ness % 

The  Witness:  Oh,  called  away  from  their 
business. 

Q.  (By  Mr.  Margolis)  :  How  about  other  physi- 
cal surroundings  or  perhaps  having  to  associate  with 
undesirable  persons  from  the  standpoint  of  some 
of  the  prospective  jurors  ? 

The  Court :     Does  that  report  say  that  ? 

Mr.  Margolis:  Well,  it  doesn't  but  I  think  it  is 
pretty  implicit  in  the  report. 

Q.  Aside  from  the  report,  have  you  had  any 
complaint  ? 
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A.  That  refers  to  the  condition  prior  to  estab- 
lishing that  jurors'  club  room  that  they  refer  to  in 
there.  I  don't  know  what  the  physical  conditions 
of  the  court  for  the  accommodation  of  jurors  was 
prior  to  that. 

Q.  You  haven't  had  that  problem  here  at  all, 
is  that  right? 

A.     Not  to  that  extent  at  all. 

Q.     Have  you  had  it  at  all? 

A.  Yes,  When  several  juries  have  been  out,  or 
are  w^aiting,  witness  rooms  are  crowded,  jury  rooms, 
or  places  to  accommodate  the  juries.  Of  course  I 
haven't  heard  any  complaints  that  I  recollect. 


ARVIN  H.  BROWN, 

recalled  as  a  witness,  having  been  previously  duly 
sworn,  was  examined  and  testified  as  follows:  [663] 

Direct  Examination 
By  Mr.  Kenny: 

Q.  Mr.  Brown,  do  you  recall  having  been  a  wit- 
ness in  the  case  of  United  States  v  William  H.  C. 
Jackson,  numbered  13999-M,  in  the  records  of  the 
Clerk  of  this  court,  on  the  24th  day  of  July  1939? 

A.  I  can't  identify  it  by  the  name  and  the  num- 
ber or  the  date,  but  I  remember  being  a  witness  in 
the  case. 
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Q.  (By  Mr.  Kenny)  :  I  have  before  me  here  a 
clipping  from  the  Los  Angeles  Examiner  for  the 
following  day,  and  it  might  refresh  your  recollection 
of  the  event  if  I  read  this  to  you.  This  is  the  Los 
Angeles  Examiner  of  January  25,  1939 : 

''Arvin  H.  Brown,  Federal  Jury  Commission- 
er, stated  he  obtained  the  names  of  prospective 
jurors  and  trial  jurors  from  various  sources, 
including  assessor's  lists,  personal  property 
returns,  bank  personnel,  telephone  classified  di- 
rectories, various  clubs  and  the  Blue  Book. 

"  'Isn't  the  Blue  Book  a  social  register'?' 
Irwin  asked  (Irwin  is  Attorney  John  J.  Irwin 
previously  referred  to  in  this  news  account) . ' 

"  'Well,  I  understand  anybody  can  get  in  it 
for  $3,'  Brown  replied." 

Does  that  refresh  your  recollection  of  the  inci- 
dent? 

A.  Yes,  it  does.  I  was  just  going  to  say  that  I 
made  that  statement  in  a  spirit  of  levity  and  hoped 
it  would  be  taken  that  way,  but  I  considered  the 
Southwest  Blue  Book  a  very  fine  publication  in  its 
class.  As  I  testified  here,  I  think  it  would  be  classi- 
fied as  a  social  register. 

Q.  Now,  Mr.  Bro^^Ti,  do  you  recall  any  remarks 
that  were  made  by  Judge  McCormick  at  that  time 
regarding  your  use  of  the  Blue  Book  or  of  club 
registers  ? 

A.     No,  I  don't. 
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The  Court :  Do  you  recall  whether  or  not  he  did 
say  anything'? 

The  Witness:  You  mean  about  the  use  of  these 
things  1 

The  Court:    Yes. 

The  Witness :     I  don 't  recall  anything. 

The  Court :  Did  Judge  McCormick  ever  tell  you 
not  to  use  the  Blue  Book? 

The  Witness :  Oh,  no.  I  think  I  would  have  re- 
membered that  because  I  don't  think  the  judge  has 
ever  suggested  to  me  about  not  using  lists. 

The  Court :  Now  you  testified  the  other  day  that 
you  got  names  in  1943,  and  then  you  testified  you 
had  used  the  Blue  Book  once  before  ?  [665] 

The  Witness:     Yes,  sir. 

The  Court:  But  that  you  didn't  remember  the 
year.  Now  in  view  of  this  question  by  counsel,  is 
your  recollection  now  refreshed  as  to  whether  or 
not  that  is  the  year  you  used  it  or  a  previous  one? 

The  Witness:  No,  I  feel  that  that  was  a  state- 
ment that  I  was  making  covering  my  tenure  of 
office  from  the  beginning  up  to  that  time. 

The  Court :     I  see.    All  right. 

Mr.  Kemiy :     Just  one  other  question,  Mr.  Brown. 

Q.  The  question  I  asked  you  included  the  refer- 
ence to  your  use  of  lists  of  bank  personnel  ? 

A.     That  is  right. 

Q.  Can  you  tell  us  just  what  use  was  made  of 
lists  of  bank  personnel? 

A.     What  use? 

Q.  Yes,  or  what  list  you  obtained  and  what  you 
did  with  it  in  the  practice  during  that  period. 
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A.  I  thought  of  the  idea  of  getting  some  of  the 
tellers  and  employees  of  the  bank  that  would  not  be 
key  figures,  and  I  was  able  to  get  a  list  from  one 
of  the  banks  in  town  covering  that.  I  took  the  list 
to  the  clerk — it  was  Mr.  Zimmerman,  I  believe;  it 
was  before  Mr.  Smith — that  was  quite  a  number 
of  years  ago,  and  turned  it  over  to  him.  [666] 

Mr.  Kenny:     Thank  you. 

The  Court:     Is  that  all? 

Cross-Examination 
By  Mr.  Calverley: 

Q.  Mr.  Brown,  you  testified  that  you  obtained  a 
great  many  of  these  names  from  the  Los  Angeles 
telephone  directory.  I  have  the  current  issue  of 
that  directory  in  my  hand,  November,  1946.  This 
is  the  type  of  directory  you  used  in  making  the 
selections  ? 

A.     It  is,  but  it  might  not  be  that  year. 

Q.  But  it  is  published  by  the  Southern  Califor- 
nia Telephone  Company?  A.     That  is  right. 

Mr.  Calverley:  I  will  offer  this  as  a  Govern- 
ment's exhibit,  as  indicative  of  the  source  from 
which  Mr.  Brown  obtained  the  bulk  of  his  names. 

Mr.  Margolis:     No  objection. 

Mr.  Garrett:  I  am  going  to  object  to  that  offer 
on  the  ground  it  is  incompetent,  irrelevant  and 
immaterial.  I  believe  that  the  use  of  that  directory 
is  apt  to  be  purposely  misleading — or  rather  mis- 
leading without  the  purposely — there  is  no  testi- 
mony that  this  particular  directory  published  at 
the  end  of  1946  was  ever  used.  This  directory  is. 
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as  everyone  knows  and  there  has  been  public  com- 
ment on  it  and  announcements  by  the  telephone 
company  as  a  result  of  it,  [667]  this  directory  is,  as 
everyone  knows,  approximately  one-third  larger 
than  any  telephone  directory  ever  published  in  this 
area  before  it,  or  any  telephone  directory  ever  used 
by  this  witness. 

Your  Honor  will  recall  that  the  telephone  com- 
pany has  announced  that  on  account  of  the  size  of 
this  new  directory  that  it  is  contemplated  that 
district  directories  will  be  used  in  the  future. 

The  Court:  It  is  only  offered  for  the  type,  just 
the  same  as  the  defendants  offered  the  Southwest 
Blue  Book  of  1947  for  the  type.  Is  that  what  your 
purpose  was  in  offering  the  Blue  Book,  Mr.  Mar- 
golis?  It  was  for  the  type,  and  it  wasn't  for  the 
names'? 

Mr.  Margolis:  I  understood  that  to  be  the  pur- 
pose, and  not  to  indicate  the  size. 

The  Court:  It  was  your  purpose  in  the  South- 
west Blue  Book  to  indicate  as  to  the  type  of  the 
book? 

Mr.  Margolis:  Yes.  And  I  stated  I  have  no  ob- 
jection to  the  telephone  directory,  your  Honor. 

The  Court:  All  right.  The  objection  is  over- 
ruled. It  is  admitted  in  evidence. 

The  Clerk:     No.  8. 

(The  telephone  book  referred  to  was  re- 
ceived in  evidence  and  marked  Government's 
Exhibit  No.  8.)  [668] 
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Mr.  Margolis:     *     *     * 

I  want  to  say  that  the  defendants  have  pleaded 
not  guilty,  which  puts  of  course  all  of  the  allega- 
tions of  the  indictment  in  issue,  but  at  this  time 
the  defendants,  for  the  [670]  purposes  of  this  mo- 
tion or  for  the  purpose  of  these  proceedings  gen- 
erally, admit  that  each  of  the  defendants  are 
members  of  the — at  least  I  am  making  this  on  be- 
half of  the  defendants  we  represent — International 
Fishermen  &  Allied  Workers  of  America.  That  is 
not  true  with  regard  to  the  defendant  Mr.  Garrett 
is  representing. 

I  also  want  to  draw  your  Honor's  attention  to 
two  other  things.  At  this  time,  your  Honor  please, 
so  that  the  record  may  be  entirely  clear,  I  want  to 
re-offer  each  and  every  exhibit  and  every  part  of 
every  exhibit  which  has  been  marked  for  identifica- 
tion and  has  been  offered  by  the  defendants  but 

which  has  not  yet  been  admitted  in  evidence. 

*     *     * 

I  assume  that  your  Honor  still  wishes  to  reserve 
ruling  on  the  matter? 

The  Court:     Yes. 

Mr.  Margolis:  I  also  want  to  ask  leave  at  this 
time  to  amend  the  motion  in  certain  particulars.  I 
might  state  that  it  is  amended  from  our  viewpoint 
to  conform  to  the  proof.  At  the  time  that  the  motion 
was  originally  prepared  we  did  not  have  all  of  the 
exhibits  that  we  are  offering  now. 

I  ask  to  amend  the  motion,  or  ask  leave  to  amend 
the  motion,  by  inserting  on  page  2,  line  5,  of  the 
notice  of  motion,  immediately  following  the  word 
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^* laborers"  the  following  words,  "operatives  and 
kindred  workers,  domestic  workers,  service  work- 
ers." That  is  the  end  of  that  insert. 

Then  on  line  6  to  insert  immediately  following  the 
words  "members  of  labor  unions"  the  words 
"Americans  of  Mexican  descent."  That  is  the  end 
of  that  insert. 

Then  on  line  7  of  the  same  page,  immediately  fol- 
lowing the  words  "and  were  excluded  from"  the 
words  "and  that  proprietors,  managers  and  officials 
were  systematically  and  intentionally  favored  in." 

I  offer  these  amendments  either  by  way  of  inser- 
tion or,  if  the  order  is  granted,  I  will  be  glad  to  file 
an  amended  motion  so  that  it  will  not  be  necessary 
to — I  think  that  the  motion  can  be  clear  and  easy  to 
follow,  or  I  can  write  it  in,  if  the  motion  is  granted, 
whichever  the  Court  prefers.  I  do  not  have  at  this 
time  prepared  a  typewritten  amended  motion. 

The  Court:  Well,  ordinarily  I  do  not  see  any 
objection  to  the  granting  of  motions  to  amend.  I 
would  not  want  to  be  understood,  however,  in  grant- 
ing the  motion  to  amend  on  the  groimd  that  it  was 
granted  to  conform  to  the  evidence. 

Mr.  Margolis:  I  understand,  your  Honor.  I 
merely  made  that  statement.  At  the  time  this  motion 
was  prepared  we  did  not  have  all  of  the  information, 
that  we  have  now.  [672] 

The  Court :     Is  there  any  objection  to  it? 

Mr.  Calverley:  Your  Honor,  we  don't  feel  that 
this  motion  to  amend  is  timely  made.  The  motion 
itself  was  filed  late,  and  this  amendment  opens  up 
matters  that  we  received  no  warning  of  before  the 
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motion  was  filed,  and  it  so  happens  that  as  a  result 
of  this  inquiry  that  certain  matters  were  gone  into 
indirectly  that  are  not  mentioned  in  the  motion 
itself. 

The  Court:  Yes.  I  think  there  is  something  to 
that.  You  want  to  add  domestics — what  was  that — 
operatives,  service  workers  and  domestic  workers'? 

Mr.  Margolis:  Operatives  and  kindred  workers, 
domestic  workers,  service  workers.  That  is  on  line  6. 

All  of  these  matters  having  been  gone  into,  I  can't 
sec  how  counsel  can  claim  that  there  is  any  surprise. 

The  Court :  Operatives  and  kindred  workers,  do- 
mestic workers? 

Mr.  Margolis:    And  service  workers. 

The  Court:     And  service  workers. 

Then  members  of  labor  unions,  Americans  of 
Mexican  descent? 

Mr.  Margolis:     That  is  correct. 

The  Court :  What  was  the  other  ?  Systematically 
and  intentionally  discriminated  against  and  were 
excluded  from  the  list  of  persons  ?  [673] 

Mr.  Margolis:  Immediately  after  the  word 
"from"  on  line  7,  your  Honor,  and  that  proprietors, 
managers  and  officials  were  systematically  and  in- 
tentionally favored.  It  is  merely  the  other  side  of 
the  coin. 

The  Court :  Well,  counsel  for  the  Government  in 
asking  his  question  of  both  Mr.  Smith  and  Mr. 
Brown  limited  his  interrogation  to  the  bases  of  your 
allegations  here,  as  I  remember.  He  asked  them 
whether  or  not  they  had  included  in  these  meml^ers 
of  labor  miions.  He  did  not  broaden  out  the  field  as 
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to  the  others.  There  is  testimony  in  the  record  as 
to  what  they  have  done,  whatever  they  have  done  in 
so  far  as  the  gathering  of  the  lists  is  concerned,  but 
in  so  far  as  they  might  be  enabled  to  prepare  to  con- 
trovert whether  or  not  they  systematically  and  in- 
tentionally discriminated  against  operatives  and 
kindred  workers,  service  workers,  domestic  workers, 
and  Mexicans  of  American  descent,  that  is  a  new 
charge. 

Mr.  Margolis:  I  am  perfectly  willing  to  stipu- 
late, your  Honor,  that  both  Mr.  Smith  and  Mr. 
Brown  would  receive,  if  they  were  asked  the  ques- 
tions, that  they  had  no  intention  or  purpose  in  dis- 
criminating against  any  of  the  groups  or  in  favor 
of  any  of  the  groups. 

The  Court:  I  don't  know  that  that  would  cure  it 
in  the  present  state  of  the  record.  For  instance,  as 
to  Negroes  you  asked,  and  I  think  somebody  asked 
Mr.  Brown,  and  also  [674]  about  Japanese,  what  he 
did.  He  went  down  to  a  Negro  preacher. 

Mr.  Margolis:  He  was  asked  what  he  did  about 
Mexicans — I  asked  him  myself — and  he  said  he 
didn't  do  anything  especially  about  them.  He  didn't 
know  of  any  organization. 

Now  the  point  with  regard  to  operatives  and  kin- 
dred workers,  domestic  workers  and  service  workers 
was  all  offered  in  our  exhibits.  Of  course  I  do  con- 
cede that  coiuisel  is  at  a  disadvantage  because  it 
hasn't  been  determined  yet  whether  or  not  those  ex- 
hibits will  be  admitted. 

But  assuming  that  those  exhibits  are  admitted, 
there  certainly  has  been — ^we  have  put  on  proof  on 
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these  points  and,  as  I  understand  it,  there  is  no  in- 
tention, assuming  that  the  exhibits  are  admitted,  to 
controvert  or  to  attempt  to  controvert  those  exhibits 
by  any  other  evidence.  Actually  I  have  done  this  out 
of  perhaps  an  excess  of  caution  in  order  that  the 
motion  may  be  entirely  clear. 

The  word  "laborers"  could  well  be  taken  to  in- 
clude many  of  these  categories.  I  merely  am  using 
the  terms  which  the  census  bureau  has  used  in  order 
that  my  motion  may  conform  with  the  terms  that 
were  used  here.  I  think  actually  that  the  terms  are 
broad  enough  probabily  in  one  sense  to  include  all 
of  these  categories,  yet  they  are  not  the  specific 
terms  where  they  are  used  as  terms  of  art  by  the 
census  bureau  which  have  gotten  in  here  into  evi- 
dence in  that  connotation.  [675]  I  want  my  motion 
to  be  entirely  clear.  I  thinly  if  we  had  not  used  those 
terms  of  art  in  the  census  bureau  that  my  motion 
would  be  clear  as  covering  all  of  these  categories  of 
workers. 

The  category,  members  of  labor  unions,  we  know, 
your  Honor,  that  members  of  labor  unions  are  con- 
centrated, at  least  as  far  as  the  CIO  is  concerned,  in 
the  mass  industries  and  those  are  the  operatives  and 
kindred  workers.  I  don't  think  anybody  would  be 
misled  by  this  original  motion  and  the  original  pur- 
pose of  this,  as  I  say,  is  because  in  the  course  of  this 
presentation  certain  terms  of  art  were  used,  terms 
of  art  used  by  the  census  bureau,  used  scientifically, 
and  I  wanted  the  motion  to  be  entirely  clear  with 
relations  to  those  terms  of  art. 
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Mr.  Calverley:  If  the  Court  please,  we  feel  that 
counsel  is  attempting  to  broaden  this  motion  beyond 
all  justification.  In  so  far  as  any  surprise  is  con- 
cerned, the  classifications  used  by  the  census  was 
brought  out  in  the  testimony  of  the  witness,  and  that 
there  are  people  of  low  incomes  in  many  of  these 
classifications.  They  seem  to  cut  across  classifica- 
tions, and  those  at  the  bottom,  in  Class  K  for  ex- 
ample, do  not  include  all  of  the  low  income  groups 
at  all.  Also  the  membership  in  labor  unions  cuts 
across  the  eleven  major  classes. 

The  Court :  I  think  that  your  motion  as  made  is 
probably  broad  enough  to  frame  the  issues  here  that 
have  been  mentioned.  [676] 

Mr.  Margolis :  I  think  it  is,  your  Honor,  and,  as 
I  say,  just  because  these  terms  have  been  used,  I 
think  that  in  the  event  the  matter  should  ever  go  up 
that  it  would  simply  relate  the  motion  to  the  evi- 
dence and  the  terms  that  have  been  used  and  I  think 
it  would  clarify  the  record.  I  think  it  would  be  of 
assistance  to  everybody. 


The  Court :  I  would  like  to  follow  the  policy  of 
allowing  as  liberal  pleadings  as  can  be  done,  but  I 
think  that  your  motion  is  broad  enough  to  frame  the 
issue,  and  if  this  is  included  it  will  narrow  the 
broader  issues  that  you  have  into  issues  which  the 
Government  would  be  justified  in  asking  permission 
to  re-open. 

Mr.  Garrett:  The  Government  hasn't  put  on 
their  case  yet.  [677] 
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Mr.  Margolis:  The  Government  hasn't  put  on 
their  case.  I  am  making  this  motion  at  the  close  of 
our  case,  not  at  the  close  of  the  Government's  case. 

The  Court:  I  understood  that  the  Government 
was  through.  Have  you  any  witnesses  ? 

Mr.  Calverley:     We  don't  expect  to  call  any, 

Mr.  Margolis:  We  haven't  closed  yet.  It  is  a 
matter  of  the  Government's  own  choice.  The  Gov- 
ernment hasn't  started  yet.  Maybe  the  Government 
will  be  through  before  it  starts.  But  as  far  as  we 
are  concerned,  we  have  not  yet  rested  and  the  Gov- 
ernment will  have  every  opportunity  to  meet  this. 

Mr.  Dixon:  We  understood  that  he  had  rested, 
your  Honor,  subject  to  argument. 

Mr.  Margolis:  I  said  I  had  two  or  three  things 
that  I  wanted  to  do  before  I  rested.  [678] 


JOHN  J.  IRWIN 

called  as  a  witness  by  and  in  behalf  of  the  de- 
fendants, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

The  Clerk:     Your  name? 

The  Witness :     John  J.  Irwin ;  I-r-w-i-n. 

Direct  Examination 
By  Mr.  Garrett : 

Q.  Is  that  a  file  on  the  Jackson  case  before  you, 
Mr.  Irwin? 

A.     It  is,  Mr.  Garrett. 

Q.  While  you  have  it  before  you,  will  you  in- 
spect it,  Mr.  Irwin?    [679] 
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A.  I  looked  it  over  the  other  day  with  you,  Mr. 
Garrett,  last  Friday.  I  am  familiar  with  the  con- 
tents. 

Q.     Will  you  state  your  name  and  occupation  ? 

A.  John  J.  Irwin,  I-r-w-i-n,  attorney  at  law;  ad- 
dress, 5658  Wilshire  Boulevard,  Los  Angeles. 

Q.  Are  you  licensed  to  practice  in  this  court, 
Mr.  Irwin?  A.     I  am,  sir. 

Q.     For  how  long  have  you  been  so  licensed  1 

A.     For  14  years;  1932. 

Q.  Do  you  recall  this  case  of  People  v.  Jackson, 
Mr.  Irwin?  A.    Very  well. 

Q.     Did  you  represent  any  of  the  parties  there? 

A.  I  was  appointed  by  the  court  to  represent 
William  H.  C.  Jackson.  I  might  state  that  that  was 
the  second  case  in  which  I  had  been  appointed  to 
represent  him.  There  were  two  cases. 

The  Court:     Same  man? 

The  Witness :    Yes,  sir. 

Q.  (By  Mr.  Garrett)  :  That  file  shows  you  pre- 
sented a  motion  in  the  form  of  a  challenge  to  the 
trial  panel  in  that  case.  Will  you  inspect  that  mo- 
tion or  challenge  and  see  if  you  can  identify  it  in 
the  file?  [680] 

A.  I  can.  I  looked  it  over  again  and  I  now  look 
at  it  and  that  motion  to  quash  the  indictment,  con- 
sisting of  two  pages,  with  my  signature — it  is  my 
signature — was  prepared  and  filed  by  me  in  this 
court.  It  is  Case  No.  13999-M. 

Mr.  Garrett:  May  it  be  admitted  by  reference, 
your  Honor  ? 

The  Court:    Admitted. 
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Q.  (By  Mr.  Garrett)  :  Now,  Mr.  Irwin,  we  had 
a  conversation,  if  you  will  recall,  concerning  certain 
proceedings  which  were  had  upon  the  hearing  of 
that  challenge  to  the  panel.  I  might  state  for  your 
information  to  Mr.  Kenny  and  I  have  represented 
to  the  Court  that  since  that  conversation  with  you 
we  had  last  Friday,  or  last  Thursday,  we  have  had 
the  notebooks  of  stenographic  records  searched  by 
the  reporter  in  that  courtroom  at  the  time  of  the 
hearing  I  am  referring  to,  Mr.  Gr.  M.  Fox,  and  he 
has  been  unable  to  locate  his  notes  on  that  hearing. 
It  was  before  Judge  McCormick.  The  record  shows 
that  Mr.  Brown,  jury  commissioner,  was  examined. 
Do  you  recall  that,  Mr.  Irwin. 

A.     Very  well,  Mr.  Garrett. 

Q.  Does  the  record  show  whether  or  not  Mr. 
Zimmerman  was  examined? 

A.  I  don't  know,  but  I  recall  definitely  that  he 
did  testify,  as  did  Mr.  William  Fleet  Palmer.  [681] 

Q.  Do  you  have  a  recollection  of  the  testimony 
that  was  given  and  the  observations  of  the  Court  in 
connection  with  the  motion  on  that  day? 

A.  Since  this  happened  so  long  ago,  and,  as 
Court  and  coiuisel  know,  attorneys  have  a  great 
many  matters,  would  it  be  pertinent  to  say  why  I 
recall  this  particularly,  your  Honor? 

The  Court:     No. 

The  Witness :     Shall  I  proceed  directly  ? 

Q.  (By  Mr.  Garrett)  :  You  do  have  a  recollec- 
tion, do  you,  Mr.  Irwin? 

A.     I  do ;  yes,  sir. 
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Q.  Had  you  been  prior  to  the  trial  of  this  case 
in  any  official  position  in  this  Division  ? 

A.     In  this  District,  you  mean? 

Q.     In  this  District;  yes. 

A.  Yes,  sii\  I  was  Assistant  United  States  At- 
torney in  1933  to  1937. 

Q.  And  this  Jackson  case,  the  incidents  of  that 
case  were  how  long  from  your  departure  from  the 
United  States  District  Attorney's  office? 

A.     About  two  years. 

Q.     It  was  two  years?  A.     Yes. 

Q.  For  some  reason  or  other  you  remember  the 
case,  do  you?  [682] 

A.     I  do;  yes,  sir. 

Q.  You  haven't  got  the  benefit  of  the  stenog- 
rapher's notes  here,  Mr.  Irwin,  and  we  would  ap- 
preciate your  telling  us  the  best  of  your  recollection 
just  what  happened  here. 

A.  This  William  Jackson  was  his  true  name.  The 
reason  I  remember  him,  he  was  also  known  as  Haifi 
Tashii^a,  and  he  claimed  to  be  the  prophet  of  the 
Lost  Tribe  of  Israel.  He  was  a  colored  gentleman, 
and  there  was  the  fii'st  indictment  charging  perjury 
in  connection  with  matters  pending  before  the  im- 
migration authorities.  That  was  before  Judge  Holl- 
zer.  He  called  me  and  asked  me,  because  of  the  na- 
ture of  the  matter,  if  I  would  act  in  the  case,  which 
I  did. 

Then  this  indictment  was  returned  charging  him 
with  violation  of  the  Maim  Act,  after  we  acquitted 
Mr.  Tashira  before  Judge  HoUzer.  I  was  appointed 


2506  Local  36,  Int^l  Fishermen  cmd 

(Testimony  of  John  J.  Irwin.) 

in  that  case,  in  this  current  case,  and  after  going 

into  it  in  some  detail  I  decided  to  file  the  instant 

motion. 

I  prepared  subpoenas  duces  tecum  in  support  of 
it,  arranged  for  the  appearance  of  the  jury  commis- 
sioner and  the  clerk,  to  support  the  motion,  and 
there  was  testimoney  had  before  Judge  McCormick. 

Do  I  understand  your  question  as  it  is  now  framed 
comprehends  my  giving  the  substance  of  what  was 
testified  to  at  that  hearing  ? 

Q.     As  you  recall  it,  Mr.  Irwin ;  yes.  [683] 

By  the  way,  before  you  go  into  that,  the  subpoena 
duces  tecum  you  have  referred  to  is  in  the  file  there, 
is  it  not? 

A.  I  see  an  order  granting  the  subpoena  dated 
July  21;  yes,  sir. 

The  Court :    Who  is  it  directed  to  ? 

Q.  (By  Mr.  Garrett)  :  Are  the  papers  required 
by  that  subpoena  duces  tecum,  were  they  produced, 
Mr.  Irwin? 

A.  First  may  I  answer  your  Honor's  question. 
It  was  directed  to  R.  S.  Zimmerman,  Clerk  of  the 
United  States  District  Court,  Arvin  H.  Brown,  jury 
commissioner.  I  had  asked  to  get  certain  other  peo- 
ple, which  Judge  McCormick  declined  and  struck 
out.   Those  were  the  only  two  granted. 

It  is  my  recollection  that  I  asked  for  the  produc- 
tion of  records  showing  the  manner  in  which  the 
jury  panel  was  selected  in  this  District. 

Q.  Now  those  papers,  were  they  produced  in 
court,  as  far  as  you  recall  ? 
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A.  My  recollection  isn't  so  clear  as  to  what  was 
produced  by  way  of  records  as  to  what  the  testimony 
was  of  Mr.  Brown  and  Mr.  Zimmerman.  That  I 
shall  never  forget. 

Q.  Will  you  please  state,  according  to  your  rec- 
ollection, what  that  was  ? 

Mr.  Calverley:  If  the  Court  please,  I  think  this 
is  going  pretty  far  afield.  I  object  to  it  on  the 
ground  it  is  [684]  incompetent,  irrelevant  and  im- 
material. 

The  Court :     What  is  the  purpose  of  it  ? 

Mr.  Garrett :  It  is  testimony,  your  Honor,  please, 
on  precisely  the  same  point  on  which  testimony  had 
been  offered  by  both  of  the  named  witnesses  in  this 
cause  before  you  and  relating  to  the  same  matter. 

The  Court :     Is  it  contrary  to  their  testimony  ? 

Mr.  Garrett :     I  represent  that  it  is. 

The  Court:     All  right.   Objection  overruled. 

*     *     * 

The  Witness :  In  seeking  to  support  the  motion, 
questions  were  propounded  to  Mr.  Brown  and  to 
Mr.  Zimmerman  which  elicited  in  substance  the  in- 
formation that  the  jury  panel  for  this  court  was  se- 
lected by  reference  to  the  membership  lists  of  ath- 
letic clubs,  country  clubs,  particularly  do  I  recall 
reference  to  the  Blue  Book  and  similar  types  of  or- 
ganizations here  in  Los  Angeles. 

Then  I  recall  in  opposition — the  motion  was  de- 
nied— I  recall  in  opposition  Mr.  Palmer  testified 
that  he  had  a  recollection  that  there  had  been  at 
some  time  in  his  service  a  colored  person  on  the 


2508  Local  36,  Int'l  Fishermen  mid 

(Testimony  of  John  J.  Irwin.) 

jury,  and  the  motion  was  denied,  and  I  recall  that 
the  comment  from  Judge  McCormick  was  that  the 
mamier  of  selecting  the  jury  certainly  was  open  to 
criticism  and  should  be  corrected.  [685] 

Mr.  Garrett :     No  further  questions. 

Mr.  Calverley:  If  the  Court  please,  I  move  to 
strike  this  witness'  testimony  on  the  ground  that 
there  hasn't  been  any  impeachment  here  of  any- 
thing that  has  been  heretofore  testified  to. 

The  Court:     No,  there  hasn't. 

Mr.  Garrett:     I  desire  to  point  out 

The  Court:  Have  you  stated  all  of  Mr.  Brown's 
testimony  ?  Is  that  the  only  place  he  testified  he  got 
the  names  from? 

The  Witness :  Let  me  see,  your  Honor.  I  will  try 
and  be  as  complete  as  I  can. 

As  I  recollect,  if  your  Honor  will  recall  my  mo- 
tion was  directly  mainly  because  of  the  colored  situ- 
ation— it  was  a  colored  party — and  my  recollection 
was  that  they  said  that  they  got  them  from  the  clubs, 
he  mentioned  the  clubs,  and  as  I  say,  that  Blue 
Book. 

The  Court:  Did  he  mention  the  telephone  di- 
rectory ? 

The  Witness:  I  believe — let's  see — I  wouldn't 
say  he  did  not.  That  is  as  I  recall  w^hat  he  testi- 
fied to. 

The  Court:  Why  don't  you  refresh  the  witness' 
recollection  with  this  newspaper  article  that  you 
read? 
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Mr.  Garrett:     I  shall  be  pleased  to  do  that,  your 

Honor?  [686] 

*  *     * 

The  Court:  I  think  it  may  be  admissible,  but  I 
doubt  whether  it  is  impeachment.  However,  we 
can't  come  to  that  at  the  present  time.  The  objec- 
tion to  the  testimony  will  be  overruled. 

*  *     * 

Mr.  Garrett :  Your  Honor  suggested  that  I  show 
this  newspaper  article  to  the  witness.  I  would  like 
to  have  his  [687]  unassisted  recollection  first,  how- 
ever, and  I  would  like  to  ask  at  this  time,  your 
Honor,  of  the  witness,  whether  the  witness  has  any 
further  independent  recollection  of  the  statements 
made  either  in  evidence  by  the  witnesses  or  from  the 
bench  by  Judge  McCormick. 

The  Witness:  The  testimony  that  I  have  given, 
Mr.  Garrett,  is  substantially  my  recollection  of  what 
transpired  at  that  time. 

The  Court:  What  did  Mr.  Zimmerman  tes- 
tify to? 

The  Witness:  As  I  recall,  Mr.  Zimmerman  tes- 
tified, your  Honor,  to  the  manner  in  which  Mr. 
Brown  and  himself  got  together  and 

The  Court:  Did  he  testfiy  where  he  got  the 
names  or  did  he  testify  as  to  whether  or  not  he  got 
any  names? 

The  Witness:  It  is  my  impression,  sir,  that  Mr. 
Brown  was  the  one  who  came  up  with  the  names  as 
a  jury  commissioner 

The  Court :     Not  your  impression. 
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The  Witness:  It  is  my  recollection,  sir,  and  I 
could  be  wrong,  that  it  was  Mr.  Brown  who  supplied 
the  names  and  that  he  and  Mr.  Zimmerman  sat  down 
together  and  went  over  the  names  and  from  that 
group  lists  were  selected  which  were  ]3ut  in  and  from 
that  certain  numbers  were  withdrawn. 

Q.  (By  Mr.  Garrett)  :  Now,  Mr.  Irwin,  with 
the  hope  of  eliciting  any  [688]  further  recollection 
that  you  may  have,  I  am  going  to  show  you  a  cur- 
rent newspaper  article  that  we  have  here,  evidently 
taken  from  the  local  press  as  of  July  25,  1939.  I  will 
indicate  that  article,  Mr.  Irwin.  It  is  before  you 
now. 

A.  Are  you  referring  to  what  appears  to  be  a 
book  of  clippings'? 

Q.  Yes,  that  is  right.  We  got  that  from  the 
press  room. 

A.  The  article  entitled  '*  Prophet  Held  for  Trial 
on  Slave  Charge,"  is  that  right? 

Q.    Yes. 

A.     It  appears  to  be  page  81  of  this  book. 

*     *     * 

Q.  Will  you  read  it  over  and  see  whether  after 
reading  it  over  your  recollection  is  refreshed  so  that 
you  are  able  to  testify  to  any  further  evidence  or 
statements  made  at  the  hearing  in  that  case  con- 
cerning which  you  testified  ? 

A.     I  have  read  the  article,  Mr.  Garrett. 

Q.  Does  reading  of  that  article  refresh  your  rec- 
ollection in  any  way"? 
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A.  It  does  to  a  certain  extent,  that  is  to  say, 
that  it  broadens  my  recollection  as  to  the  sources  of 
where  Mr.  Brown  testified  he  got  his  names  from, 
and  this  quote  of  [689]  Judge  McCormick's,  that  is 
not  all-inclusive. 

Q.  You  mean  to  say  that  Judge  McCormick  said 
other  things  besides  those  quoted  in  that  newspa- 
per article*? 

A.  As  I  have  testified,  and  that  is  my  recollec- 
tion. 

Q.  Now  after  reading  that  article  and  refreshing 
your  recollection,  can  you  testify  any  further  as 
to  things  not  mentioned  by  you  before  but  recol- 
lected by  you  now? 

A.  Yes.  I  think  I  should  say,  Mr.  Garrett,  that 
I  do  not  recall,  having  looked  at  this  article,  that 
Mr.  Brown  testified  that  in  addition  to  the  sources 
of  information,  that  names  were  secured  by  refer- 
ence to  the  assessor's  lists,  of  personal  property  re- 
turns, which  I  understand  is  people  who  make  re- 
turns of  securities,  and  so  forth,  bank  personnel, 
telephone  classified  directories — I  have  testified  to 
clubs  and  blue  books.  So  I  think  having  looked  at 
this  I  should  amplify  my  testimony  that  1  do  now 
recollect  that  he  did  say  that  those  various  sources 
of  information  were  referred  to. 

The  Court :  Did  he  say  when  he  got  these  names 
from  the  clubs,  how  recently  prior  to  1939? 

The  Witness:  My  recollection,  your  Honor,  is 
that  it  was  a  continuing  proposition,  that  every  so 
often  they  sat  down.    In  other  words,  some  people 
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died  and  they  had  to  use  those  lists  for  years,  as  I 

understood  it,  from  time  immemorial. 

The  Court:  But  that  he  went  to  the  clubs  and 
just  kept  [690]  on  year  after  year,  or  do  you  recall 
what  he  testified  to  as  to  that  % 

The  Witness:  As  to  how  often  he  referred  to 
them?  I  do  not. 

The  Court:     You  do  not? 

The  Witness:  How  often  he  went  to  them?  No 
sir. 

The  Court:  Does  that  refresh  your  recollection 
about  anything  else  that  Judge  McCormick  said,  or 
is  that  material  to  this  inquiry? 

Mr.  Kenny :  I  think  that  is  the  principal,  at  least 
for  our  clients,  we  think  that  that  is  the  most  ma- 
terial on  the  theory  that  the  jury  commissioner  is 
already  on  notice  of  the  criticism  of  this  court. 

The  Court:  I  think  perhaps  I  can  say  now  that 
any  judge  can  say  tomorrow,  or  as  to  anything  that 
we  could  do,  any  judge  could  sit  down  and  say  that 
the  methods  of  picking  jurors  could  be  improved, 
and  when  the  time  comes  when  no  judge  is  able  to 
say  that  why  then  we  will  have  reached  a  static 
point  in  our  society  that  it  will  break,  whenever 
we  reach  the  point  that  we  can't  improve. 

Mr.  Kenny:  But,  your  Honor,  this  witness  was 
told  that  the  things  he  was  doing  then  could  be  im- 
proved and  he  didn't  improve  them,  he  remained 
static.   That  is  the  point  of  this  testimony. 

The  Court:  We  will  have  to  argue  the  evidence 
in  that  case  later.  [691] 
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Mr.  Garrett:  As  to  the  witness,  your  Honor,  I 
think  I  should  ask  whether  any  further  recollection 
remains  in  his  mind,  and  I  do  ask  that,  Mr.  Irwin, 
beyond  what  you  now  have  told  us. 

The  Witness:  I  have  nothing  to  recollect  except 
what  I  have  added  after  looking  at  this  article. 

Mr.  Garrett :     Your  witness : 

Cross-Examination 
By  Mr.  Calverley: 

Q.  Mr.  Irwin,  do  you  recall  any  testimony  by 
Mr.  Browai  or  Mr.  Zimmerman  as  to  the  portion  of 
names  obtained  from  the  telephone  directory  or 
from  these  clubs'? 

A.  I  do  not,  Mr.  Calverley.  It  was  the  net  re- 
sult that  sticks  out  in  my  mind.  The  exact  propor- 
tions I  do  not  know. 

Q.  Do  you  recall  whether  or  not  Judge  McCor- 
mick  directed  the  jury  commissioner  to  make  any 
change  in  his  method  of  selection  ? 

A.  Thus  far  back  I  wouldn't  want  to  say  posi- 
tively. I  certainly  don't  want  to  quote  Judge  Mc- 
Cormick. 

Q.  To  the  best  of  your  recollection,  that  he  com- 
mented to  the  effect  that  the  method  could  be  im- 
proved because  it  was  subject  to  some  criticism? 

A.  And  that  the  scope  should  be  enlarged,  that 
is  my  [692]  general  impression,  to  include  people  in 
all  classes  and  walks  of  life.  I  noticed  that  at  the 
next  term  of  court  they  had  some  colored  people  on 
the  grand  jury. 


2514  Local  86,  Int'l  Fishermen  and 

(Testimony  of  John  J.  Irwin.) 

Q.  You  testified  to  personal  property  returns, 
having  reference  to  persons  who  had  securities.  Do 
you  recall  any  testimony  as  to  whether  or  not  they 
had  securities  or  just  personal  property  returns  on 
furniture  or  anything  else  that  a  man  might  have? 

A.  I  think  your  question  is  probably  put  better 
than  I  did  it.  I  think  as  it  appears  here  in  this 
quote  it  was  probably  the  exact  way  that  it  was,  as- 
sessor's lists  of  personal  property  returns. 

*     *     * 

Q.  Now  you  have  refreshed  your  recollection  of 
Judge  McCormick's  comments  from  the  comment 
appearing  in  that  newspaper,  is  that  right  ? 

A.  Well,  my  first  testimony  was  my  independ- 
ent recollection,  sir.  I  have  read  that  article  subse- 
quently and  I  agree  that  that  quotation  was  made 
by  Judge  McCormick,  but  as  I  stated  I  don't  think 
that  the  quotation  is  all-inclusive.  It  included  the 
remarks  that  I  have  just  said  to  you,  that  it  should 
be  broadened  and  could  well  be  the  subject  of  criti- 
cism. In  the  instant  case  he  said  that  there  was  no 
discrimination  [693]  and  he  denied  the  motion. 

Mr.  Calverley:  May  we  have  that  quotation, 
your  Honor,  Judge  McCormick's  comments? 

The  Court:  Do  you  want  me  to  read  it,  Mr. 
Calverley  ? 

Mr.  Calverley:     Yes. 

The  Court:  Reading  from  a  portion  of  the 
article  heretofore  identified  by  counsel  and  the 
witness : 
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"After  hearing  testimony,  Judge  McCormick 
said,  'There  has  obviously  been  no  discrimina- 
tion or  exclusion  whatever  in  drawing  the 
names  of  prospective  jurors.  Unless  there 
should  be  something  to  indicate  a  substantial 
deviation  from  the  rights  and  privileges  guar- 
anteed to  all  persons  imder  the  Constitution, 
it  seems  to  me  there  is  no  merit  in  the  defend- 
ant's contention'.  " 

Mr.  Calverley:     That  is  all. 

Mr.  Andersen:  It  is  understood  that  the  dis- 
crimination there  referred  to  Negroes,  your  Honor. 

*  *     * 

Redirect  Examination 

By  Mr.  Kenny : 

*  *     * 

Q.  Now  that  this  has  been  read  in  the  record,  I 
wonder  if  that  brought  to  his  mind  just  what  Judge 
McCormick  said  in  that  connection. 

A.  That  is  right.  After  this  quote  here,  I  recall 
his  stating,  in  substance,  that  he  thought  that  it 
could  well  be  broadened  and  it  might  be  the  subject 
of  criticism  and  that  it  should  be  broadened  to  in- 
clude a  more  general  representation  of  the  citizenry 
of  Southern  California,  something  to  that  effect. 

That  is  my  best  recollection. 

*  *     * 

Mr.  Margolis :     I  renew  my  motion  now  to  amend. 
The  Court:     The  motion  is  denied. 
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Mr.  Calverley:  If  the  Court  please,  there  are  a 
number  of  exhibits  here  that  are  not  in  evidence 
and  we  have  objected  to  their  introduction.  I  am 
referring  to  Exhibits  W-1,  X-1,  X-2,  Y-1,  Y-2,  Z-1, 
Z-2,  AA-1,  AA-2,  BB,  CC-1,  CC-2,  DD-1 [695] 

The  Court :     Down  to  II. 

Mr.  Calverley:  Down  to  II,  as  appearing  on  the 
list  that  the  Clerk  has  given  me.  We  objected  to  the 
introduction  of  those  exhibits  on  the  ground  that 
there  was  a  lack  of  foundation.  We  at  this  time 
move  to  strike  the  testimony  of  the  witness  Robin- 
son on  the  ground 

The  Court:     As  to  those  exhibits? 

Mr.  Calverley :     As  to  these  exhibits,  your  Honor. 

The  Court:     Only  not  limited  to  anything  else. 

Mr.  Calverley:  As  to  these  exhibits  only,  on  the 
ground  that  these  exhibits  are  not  records  kept  in 
the  usual  course  of  business,  they  are  made  by  an 
individual  under  his  direction  who,  he  testified,  was 
employed  by  defense  counsel.  The  figures  contained 
in  these  exhibits  were  not  personally  prepared  by 
the  witness  himself.  He  testified  that  he  relied  upon 
what  was  told  him  by  others. 

Therefore  as  to  these  exhibits,  the  testimony  of 
the  witness  Robinson  would  be  hearsay  based  upon 
hearsay.  For  that  reason  we  feel  that  there  is  a 
lack  of  foundation. 

Also  we  renew  the  ground  previously  stated,  that 
the  witness  did  not  make  any  examination  of  the 
basic  source  from  which  these  names  were  obtained, 
namely,  the  25,000  or  30,000  names  which  remained 
in  the  files  of  the  clerk  from  which  the  names  of 
prospective  jurors  were  drawn.  [696] 
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Also,  if  the  Court  i^lease,  we  believe  that  the  re- 
maining testimony  of  the  witness  Robinson  should 
be  stricken  on  the  ground  that  it  is  incompetent, 
irrelevant  and  immaterial,  in  that  it  is  an  attempt 
to  approach  this  problem  by  a  process  of  deductive 
reasoning,  going  from  effect  to  cause,  which  was 
not  the  procedure  followed  in  the  case  of  Thiel  v. 
Southern  Pacific  Company.  And  it  is  our  view  that 
the  case  of  Smith  v.  Texas  relied  upon  by  the  de- 
fendants in  support  of  this  method  of  approach, 
namely,  the  deductive  approach  to  the  problem,  is 
not  in  point  for  the  reason  that,  as  has  heretofore 
been  indicated.  Smith  v.  Texas  was  a  racial  problem 
wherein  the  Fourteenth  Amendment  to  the  Con- 
stitution was  involved.  In  this  case  and  in  the  Thiel 
case  it  was  simply  a  matter 

The  Court :  One  was  the  equal  protection  clause 
of  the  Fourteenth  Amendment. 

Mr.  Calverley:     That  is  correct. 

The  Court:  There  is  no  equal  protection  clause 
in  the  first  ten  amendments  or  in  the  Constitution 
as  far  as  the  Federal  Government  is  concerned. 

Mr.  Calverley :  And  the  requirement  of  the  Con- 
stitution being  only  that  the  jury  be  impartial.  The 
designation  in  the  Thiel  case  that  a  jury  should  be 
selected  from  a  cross-section  of  the  community  is 
based  upon  good  administrative  procedure  in  the 
Federal  Courts,  inconsistent  with  American  ideals, 
and  not  because  of  the  Constitutional  rights  of  the 
persons  involved,  because  in  that  particular  case  it 
apparently  was  immaterial  that  the  actual  jury  se- 
lected contained  five  individuals  who  were  in  sym- 
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pathy  with  the  economic  group  in  which  the  appel- 
lant belonged.  Therefore  we  feel  that  this  evidence, 
a  deductive  process  of  reasoning,  doesn't  apply 
where  you  do  not  have  a  constitutional  question. 

Now  counsel  has  indicated  that  there  is  a  consti- 
tutional question  involved  in  this  case  because  the 
defendants  are  in  the  class  discriminated  against, 
as  Smith  was  in  Smith  v.  Texas.  But  that,  as  I  have 
indicated  heretofore,  is  an  issue  in  this  case,  because 
in  paragraph  11  of  the  indictment  it  is  contended 
that  they  are  not  laborers  but  are  in  fact  proprietors 
and  independent  businessmen. 

Mr.  Margolis:  Your  Honor,  I  would  like  the  op- 
portunity of  answering  all  of  that  in  the  course  of 
my  argument  on  this  matter  rather  than  take  it  up 
piecemeal  at  this  time.  I  intend  to  go  into  all  of 
those  questions. 

The  Court :  The  question  is  on  the  objection  to  the 
introduction  of  the  exhibits  and  on  the  motion  to 
strike  all  of  the  witness  Robinson's  testimony. 

Mr.  Margolis :  I  suggest,  your  Honor,  that  a  rul- 
ing might  be  reserved  until  we  have  had  an  oppor- 
tunity to  argue  the  whole  matter. 

The  Court:  No,  I  think  I  am  prepared  to  rule 
on  it  now. 

Mr.  Garrett:  May  I  be  heard,  your  Honor,  if 
the  matter  [698]  is  to  be  decided  today  ?  I  am  imder 
a  necessity  of  making  an  appearance,  if  your  Honor 
please,  in  the  Superior  Court  this  afternoon  and  if 
there  is  to  be  a  ruling 

The  Court :  I  think  pretty  nearly  everything  has 
been  said  in  connection  with  the  admissibility  of 
this  testimony  and  of  these  exhibits. 
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Mr.  Margolis:  I  want  to  say,  your  Honor,  that 
I  haven't  even  purported  to  present  the  argument 
which  I  do  have  on  this  matter. 

The  Court:  On  the  admissibility  of  his  testi- 
mony? 

Mr.  Margolis:  Yes,  your  Honor.  I  think  that 
all  of  these  points  which  counsel  has  raised  here  re- 
quire an  extended  discussion  of  the  law.  I  submit 
that  the  analysis  of  the  law  which  has  been  made  is 
just  as  inconsistent  with  the  cases,  when  they  are 
actually  analyzed,  not  merely  a  few  sentences  super- 
fically  read,  and  the  reason  that  I  don't  want  to 
argue  this  objection  separately — although  I  will  do 
so  if  your  Honor  wants  me  to,  or  will  permit  argu- 
ment on  it — is  because  the  presentation  of  this  argu- 
ment requires  an  analysis  of  all  the  cases  on  the  sub- 
ject and  of  the  entire  subject  that  we  are  talking 
about,  and  could  better  be  presented  as  part  of  the 
entire  argument  on  this  subject. 

However,  if  your  Honor  wants  the  argument  on 
it  separately,  I  think  we  should  have  an  opportunity 
to  present  our  argument,  and  I  will  say  that  the  ar- 
gument will  be  fairly  extensive  because  it  will  not  be 
based  upon  reading  one  or  [699]  two  sentneces  from 
one  case,  but  upon  an  analysis  of  all  of  these  cases 
and  what  they  mean  with  relation  to  the  facts  of  the 
cases,  an  analysis  of  both  the  majority  and  the  dis- 
senting opinions  in  these  cases,  and  we  also  take  the 
position,  your  Honor,  that  there  is  a  constitutional 
question  involved  here.  We  are  prepared  to  argue 
that  at  considerable  length. 
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Now  all  of  these  matters  go  to  the  very  heart  of 
the  objection. 

The  Court :  As  I  was  about  to  say,  and  as  I  indi- 
cated at  the  commencement  of  this  hearing,  the 
Supreme  Court  by  its  Thiel  case  and  by  its  opinions 
in  the  Ballard  case  and  the  Glasser  cases,  has  left 
the  matter  rather  up  in  the  air  as  far  as  procedure 
is  concerned  in  the  lower  courts.  The  matter  is  not 
covered  as  to  rules.  There  isn't  any  clear  or  definite 
or  ascertainable  or  easily  ascertainable  standard  as 
to  what  is  relevant  or  material  on  such  an  inquiry 
as  this  in  any  of  the  proceedings  nor  in  any  of  these 
decisions,  nor  is  there  any  statute  which  can  be 
found  upon  the  subject  which  the  Supreme  Court 
followed  or  relied  upon. 

The  basis  of  their  opinion  in  the  McNabb  case, 
which  they  relied  on  in  the  Ballard  case  and  in  the 
Thiel  case  as  w^ell,  was  not  that  there  were  viola- 
tions of  a  rule,  violations  of  a  law,  a  deprivation  of 
any  constitutional  right,  but  merely  in  the  exercise 
of  their  power  of  supervision  over  the  administra- 
tion of  justice  in  Federal  Courts  they  saw  fit  to  con- 
clude in  the  Glasser  case  that  there  was  no  injury 
and  that  the  man  was  not  entitled  to  a  reversal  be- 
cause there  was  an  exclusion  of  a  class,  or  rather  the 
exclusion  solely  of  one  class,  and  they  saw  fit  in  the 
Thiel  case  to  reverse  a  decision  because,  as  they  said, 
there  was  an  exclusion  of  an  economic  class,  and  in 
the  Ballard  case  because  they  said  that  men  and 
women  are  not  fungible. 

In  that  connection,  they  apparently  considered 
that  a  book  was  material  in  their  decision  and  was 
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competent  for  them  to  consider  because  in  connec- 
tion with  their  decision  they  refer  to  a  footnote : 

''The  problem  is  reflected  in  the  discussions 
of  the  androcentric  theory  and  the  gynaecocen- 
tric  theory  in  scientific  literature.  See  War, 
Pure  Sociolo.^y  (1903),  Ch.  XIV;  Draper  et  ah, 
Human  Constitution  in  Clinical  Medicine 
(1944),  Ch.  VI." 

So  I  cannot  find  any  statute  which  gives  them  the 
power  of  supervision  over  the  administration  of 
justice  in  Federal  Courts  in  matters  such  as  this. 
They  have  the  power  to  prescribe  rules,  but  they 
didn't  prescribe  anything  in  the  rules,  although  they 
promulgated  the  rules  after  the  decision  in  the  Glas- 
ser  case. 

Also  I  cannot  find  anything,  there  being  no  stat- 
ute, I  cannot  find  anj^thing  in  that  statute  to  pre- 
scribe a  boundary  where  I  am  to  begin  or  to  leave 
off,  as  to  what  they  will  [701]  consider  or  what  they 
will  not  consider,  as  to  what  is  material  and  what  is 
immaterial.  And  if  these  pamphlets  and  literatures 
on  the  gynaecocentric  theory  and  the  androcentric 
theory  are  material  when  the  case  finally  gets  to  the 
Supreme  court,  I  think  howsoever  slightly  it  might 
have  to  be  regarded  in  so  far  as  the  weight  of  the 
testimony  of  Dr.  Robinson  is  concerned — and  I  have 
serious  doubts  as  to  its  having  any  probative  value 
— I  will  have  to  conclude  that  nevertheless  it  is  ad- 
missible. I  will  therefore  overrule  the  objection  as 
to  the  introduction  of  the  exhibits  and  deny  the 
motion  to  strike  all  of  Dr.  Robinson's  testimony. 
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Now  in  that  connection,  I  am  mindful  of  the 
statement  that  I  again  read  last  night,  where  some 
elderly  man  said  to  a  young  man,  *'When  you  get  to 
be  a  judge,  your  conclusions  will  probably  be  right, 
but  your  reasons  will  be  wrong  so  do  not  state  your 
reasons." 

However,  I  have  practiced  law  too  long  and  I 
would  like  to  give  counsel  the  benefit  of  what  is 
going  on  in  my  mind. 

Mr.  Margolis :  I  wanted  to  ask  this,  your  Honor : 
Does  that  ruling  mean  that  all  of  the  exhibits  that 
have  been  offered  are  now  admitted? 

The  Court:  Every  exhibit  that  has  been  offered 
is  in  evidence.   All  of  the  testimony  is  in  evidence. 

(The   following   exhibits   previously  marked 
for  identification  were  received  in  evidence: 

Defendants'  Exhibit  D, 
Defendants'  Exhibit  E, 
Defendants'  Exhibit  W-1, 
Defendants'  Exhibit  W-2, 
Defendants'  Exhibit  X-1, 
Defendants'  Exhibit  X-2, 
Defendants'  Exhibit  Y-1, 
Defendants'  Exhibit  Y-2, 
Defendants'  Exhibit  Z-1, 
Defendants'  Ebdiibit  Z-2, 
Defendants'  Exhibit  AA-1, 
Defendants'  Exhibit  AA-2, 
Defendants'  Exhibit  BB 
Defendants'  Exhibit  CC-1, 
Defendants'  Exhibit  CC-2, 
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Defendants'  Exhibit  DD-1, 

Defendants'  Exliibit  DD-2, 

Defendants'  Exhibit  EE-1, 

Defendants'  Exhibit  EE-2, 

Defendants'  Exhibit  FF-1, 

Defendants'  Exliibit  FF-2, 

Defendants'  Exhibit  GG-1, 

Defendants'  Exhibit  GG-2, 

Defendants'  Exhibit  HH-1, 

Defendants'  Exhibit  HH-2, 

Defendants'  Exhibit  II, 

Defendants'  Exhibit  J  J, 

Defendants'  Exhibit  KK.)  [703] 


Los  Angeles,  California,  March  12,  1947  ; 
10:00  o'clock  a.m. 

OPINION  OF  THE  COURT 

The  Court:  The  defendants'  motion  to  dismiss 
the  indictment  and  their  challenge  and  motion  to 
strike  out  the  entire  trial  jury  panel  are  both  based 
upon  the  same  grounds.  In  view  of  the  fact  that  the 
February  1946  grand  jury  which  returned  the  in- 
dictment and  the  current  trial  jury  panel  were 
chosen  from  the  names  selected  in  the  same  method 
and  manner  by  the  jury  commissioner  and  the  clerk, 
the  stipulation  that  the  two  motion  might  be  heard 
together  was  approved. 

Briefly  stated,  the  contention  is  that  the  grand 
jury  for  the  February  1946  term  and  the  present 
trial  jury  panel  were  drawn  in  such  manner  that 
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the  grand  jury  was  ''not  an  impartial  grand  jury" 
and  that  the  trial  jury  panel  was  not  "an  impartial 
jury  panel  drawn  from  a  cross-section  of  the  com- 
munity, but  that  certain  defined  groups  of  the  com- 
munity, to-wit :  laborers,  people  working  by  the  day 
or  hour,  members  of  labor  unions  and  Negroes  were 
systematically  and  intentionally  discriminated 
against,  and  were  excluded  from  the  list  of  persons 
to  serve"  as  grand  jurors  and  trial  jurors.  It  is 
further  asserted  that  they  were  deprived  of  their 
right  to  an  impartial  grand  jury  and  an  impartial 
trial  jury  "without  such  exclusion  and  discrimina- 
tion as  against  groups  and  [3*]  classes  of  persons  to 
which  defendants  belong." 

While  it  might  appear  from  the  wording  of  the 
motion  and  the  affidavit  of  one  of  the  counsel  filed 
in  support  of  the  motion  that  there  was  a  willful  and 
deliberate  intent  on  the  part  of  the  clerk  and  the 
jury  commissioner  to  effect  such  an  alleged  discrimi- 
nation, it  should  be  stated  at  this  point  that  after  the 
conclusion  of  the  evidence  and  during  the  course  of 
the  argument  Mr.  Margolis,  of  defendants'  counsel, 
stated  that  the  defendants  did  not  want  anything  in 
the  argument  or  in  the  presentation  of  the  evidence 
to  indicate  that  they  intended  to  impugn  the  motives 
or  the  desires  of  either  Mr.  Brown,  the  commis- 
sioner, or  Mr.  Smith,  the  clerk,  and  that  there  is 
nothing  in  the  record  which  shows  anything  from 
the  standpoint  of  personal  motivation  of  either  of 
them. 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Opinion  of  the  Court. 
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Be  it  also  said  that  counsel  for  the  defendants,  in 
support  of  their  motion,  instead  of  limiting  their 
tactics  to  merely  an  attack  upon  the  methods  used, 
have  very  commendably  sought  to  produce  by  evi- 
dence and  in  argument  suggestions  which  were  cal- 
culated to  aid  the  officials  of  this  court  charged  with 
the  very  difficult  task  of  selecting  jurors,  to  find  a 
better  way  than  the  one  under  assault. 

It  should  also  be  stated  that  this  is  not  a  usual 
proceeding.  So  far  as  I  can  ascertain  from  the  rec- 
ords of  this  court,  of  which  I  take  judicial  notice, 
only  twice  before  has  a  challenge  recently  on  some- 
what the  same  groimds  been  made,  [4]  once  in  1924 
and  once  in  1939.  From  the  records  it  appears  that 
upon  each  of  these  occasions  the  motions  were  de- 
nied and  no  appeal  taken.  Such  proceedings  were, 
however,  before  the  series  of  cases  recently  promul- 
gated by  the  Supreme  Court  beguming  with  the  case 
of  Smith  V.  Texas  (1940)  311  U.  S.  128;  Glasser  v. 
United  States  (1942)  315  U.  S.  50;  Hill  v.  Texas 
(1942)  316  U.  S.  400,  and  its  companion  case  Akins 
V.  Texas  (1945)  325  U.  S.  398,  and  culminating  with 
Thiel  V.  Southern  Pacific  (May  20,  1946)  328  U.  S. 
411  and  Ballard  v.  U.  S.  (December  9,  1946)  91 
L.  Ed.  922,  328  U.  S. . 

The  defendants  contend  that  it  is  the  rationale  of 
those  cases,  not  only  that  the  deliberate  and  inten- 
tional exclusion  by  the  clerk  or  the  jury  commis- 
sioner of  persons  having  common  characteristics  by 
virtue  of  their  employment,  or  their  method,  time  or 
rate  of  pay,  or  religion,  race,  political,  geographic 
location,  or  associations  in  social  intercourse,  is  un- 
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lawful,  but  also  that  the  use  of  a  method  or  system 
of  selection  which,  without  intention  so  to  do  on  the 
part  of  either  of  those  officers,  results  in  the  exclu- 
sion of  any  such  group  having  common  characteris- 
tics is  likewise  unlawful. 

They  further  contend  that  the  use  of  any  method, 
process  or  system  of  selection  which  results  in  the 
over- weighting  by  a  larger  percentage  of  one  occu- 
pation than  another  among  the  actual  jurors  selected 
of  persons  from  one  group  or  "class"  is  likewise  un- 
lawful. The  latter  contention  is  more  clear  [5]  if  it 
is  stated  specifically.  It  is,  that  an  "economic  class" 
(arbitrarily  designated  by  the  defendants  as  pro- 
prietors, managers  and  officials)  constitute  more 
than  50  per  cent  of  the  grand  jury  and  the  trial  jury 
panel  under  attack,  whereas  this  so-called  ' '  economic 
class"  actually  constitutes  but  approximately  15  per 
cent  of  the  population. 

Any  discussion  of  this  problem  necessarily  begins 
with  the  Thiel  case,  which  has  been  much  discussed 
not  only  among  the  members  of  the  bar  but  it  is  a 
matter  of  particular  interest  to  the  trial  judge.  In 
this  connection,  reference  is  made  to  the  address  by 
the  Hon.  Louis  E.  Goodman,  United  States  District 
Judge,  to  the  September  1946  Conference  of  Judges 
of  the  Ninth  Circuit,  and  to  Judge  Harris'  opinion 
in  the  Thiel  case  on  its  remand. 

The  difficulty  in  this  proceeding  has  been  to  inter- 
pret and  apply  the  statements,  conclusions  and  ap- 
parent holdings  of  the  majority  opinion  in  that  case 
to  the  practical  realities  with  which  the  lower  courts 
are  confronted  in  the  actual  trial  of  lawsuits. 


Allied  Workers,  et  al  vs.  TJ.  S.  A.  2527 

It  is  arguable  that  the  Thiel  case,  in  addition  to 
deciding  specifically  that  the  act  of  the  clerk  and  the 
jury  commissioner  was  unlawful  in  "systematically 
and  intentionally"  excluding  men  who  were  paid  by 
the  day,  also  established  several  other  very  broad 
and  far-reaching  propositions,  which  may  be  gener- 
ally stated  as  follows :  [6] 

1.  That  people  who  are  paid  at  different  tim.es, 
that  is,  by  the  day,  or  hour,  or  week  or  month,  or  by 
the  piece  or  otherwise,  are  in  different  "economic 
classes"  than  those  paid  difcerently,  regardless  of 
the  similarity  of  their  work,  personality,  back- 
groimd,  experience,  education,  sex,  race,  religion, 
politics  or  other  common  characteristics.  (In  this 
connection,  it  may  be  noted  that  it  is  argued  that 
that  is  the  whole  tenor  of  the  opinion  and  the  state- 
ment therein  is  particularly  noted  that  "laborers 
who  were  paid  weekly  on  monthly  wages  were  placed 
on  the  jury  lists,"  and  the  analysis  of  the  majority 
opinion  by  Justice  Frankfurter  in  his  dissent  is  also 
noted  in  this  connection.) 

2.  That  women  must  be  regarded  as  being  in  a 
separate  economic  "class"  from  their  husbands,  re- 
gardless of  work,  personality,  background,  experi- 
ence, education,  race,  religion,  politics  or  other  com- 
mon characteristics.  (In  this  connection,  the  whole 
opinion  and  Justice  Frankfurter's  analysis  of  it  in 
his  dissent  is  noted,  and  particularly  the  fact  that 
the  jury  lists  contained  "the  wives  of  daily  wage 
earners.") 

3.  That  persons  of  the  opposite  sex,  and  persons 
who  are  in  one  "economic  class,"  as  a  matter  of  law 
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without  regard  to  the  facts  concerning  an  actual 
state  of  mind,  are  to  be  regarded  as  being  incapable 
of  being  "impartial"  to  a  litigant  who  is  not  of  the 
same  sex  or  in  the  same  economic  group  [7]  or  class, 
regardless  of  similarity  of  work,  background,  ex- 
perience, personality,  education,  race,  religion,  poli- 
tics or  other  common  characteristics.  (In  this  con- 
nection, it  is  to  be  noted  that  the  constitutional  right 
is  to  an  "impartial"  jury,  and  economic  or  other 
class  or  status  is  material  only  as  it  goes  to  aid  in 
securing  such  "impartial"  jury.) 

4.  That  if  the  foregoing  three  i:>ropositions  are 
established  by  the  majority  opinion,  then  the  clerk 
and  jury  commissioner  are  charged  with  the  neces- 
sity of  stratifying  a  community  into  "classes,"  with 
relation  to  their  social  affiliations,  sex,  religion,  race, 
political  affiliation,  geographic  location,  economic 
status  and  occupation,  and  rate  and  time  or  method 
of  payment  for  work  done,  in  order  that  they  may  be 
sure  not  to  devise  a  system  which  may  exclude  per- 
sons of  a  particular  class. 

While  these  propositions  are  not  couched  in  the 
language  used  by  the  defendants  in  their  motions, 
and  are  not  a  complete  statement  of  all  their  points, 
they  are  nevertheless  implicit  to  the  legal  position 
which  they  have  taken  in  making  the  motions,  and 
it  is  necessary  that  these  propositions  be  stated  and 
examined  before  proceeding  further.  The  Thiel  case 
either  marks  a  fundamental  change  in  what  is  meant 
by  the  right  to  a  trial  by  an  "impartial"  jury  as 
guaranteed  by  the  Sixth  Amendment  or  it  is 
but  an  application  of  established  principles  to  the 
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conduct   of   officials    charged    in   the    [8]    Federal 
Courts  with  the  difficult  task  of  selecting  jury  lists. 

It  should  be  stated  at  this  point  that  the  subse- 
quent decision  in  the  Ballard  case  on  December  9, 
1946  (supra)  does  not  aid  in  the  application  and  in- 
terpretation of  the  Thiel  case.  In  the  first  place,  the 
majority  opinion  in  the  Ballard  case,  by  quoting 
with  approval  a  portion  of  the  dissenting  opinon  of 
Judge  Denman  in  the  same  case  in  the  Circuit  Court 
which  suggested  that  the  woman  on  the  juiy  could 
*' rationalize"  the  conduct  of  the  defendant  Mrs. 
Ballard,  and  the  further  statement  in  the  Supreme 
Court  majority  opinion  that  such  quotation  'illus- 
trates that  the  exclusion  of  women  from  jury  panels 
may  at  time  be  highly  prejudicial  to  the  defend- 
ants, ' '  leaves  a  suggestion,  without  a  definite  holding 
to  that  effect,  that  a  woman  religionist  (i.  e.  a  class 
within  a  class)  suffers  actual  prejudice  amoimting 
to  a  denial  of  a  constitutional  right  to  an  "imx3ar- 
tial"  jury  if  women  religionists  (i.  e.  a  class  of  occu- 
pation within  the  broader  class  of  the  same  sex)  did 
not  actually  sit  on  both  the  grand  jury  and  the  trial 
jury.  - 

In  the  second  place,  the  majority  opinion  in  the 
Ballard  case  indicated  that  the  jury  was  selected 
contrary  to  what  was  referred  to  as  "prescribed 
standards"  of  jury  selection,'  and  also  speaks  of  a 
"departure  from  the  statutory  scheme,"  with  no 
reference  whatever  to  any  statute,  rule  or  decision 
where  those  "standards"  are  "prescribed,"  or 
where  any  [9]  "scheme"  much  less  "the  statutory 
scheme"  for  picking  a  jury  which  is  a  '* truly  repre- 
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sentative  cross-section  of  the  community"  is  set 
forth,  or  referred  to,  or  can  be  found.  The  need  of 
such  standards  and  such  scheme,  or  the  impossibility 
of  devising  one  which  can  be  frozen  into  the  lan- 
guage of  a  statute  or  rule,  is  emphasized  by  the  fact 
that  the  defendants  are  challenging  the  panels  in 
this  case  on  the  ground,  among  others,  that  it  does 
not  appear  the  lists  contained  any  persons  who  were 
paid  b}'  the  hour. 

It  is  not  inappropriate  to  note  in  this  connection 
that  the  new  Rules  of  Criminal  Procedure  were 
promulgated  by  the  Supreme  Court  several  years 
after  their  decision  in  the  Glasser  case  (supra  Janu- 
ary 19,  1942)  which  indicated  an  awareness  of  the 
lack  of  any  statutory  scheme  or  prescribed  stand- 
ards in  the  Federal  Courts,  but  that  the  new  Rules 
of  Criminal  Procedure  are  entirely  silent  on  the 
subject. 

It  is  also  not  inappropriate  to  note  that  several 
years  before  the  promulgation  of  the  Rules  of  Crim- 
inal Procedure  the  Supreme  Court  in  the  McNabb 
case  (March  1,  1943)  asserted  for  the  first  time  its 
"supervisory  power  over  the  administration  of 
criminal  justice  in  Federal  Courts"  in  procedural 
matters  without  a  previously  promulgated  rule  or 
statute  governing  such  procedure  to  guide  the  lower 
courts  in  the  first  instance. 

However  cogently  it  may  be  asserted  that  the  four 
arguable  [10]  propositions  above  set  forth  must  be 
spelled  out  of  the  majority  opinion  in  the  Thiel  case, 
case,  I  feel  that  I  must  reject  them.  To  accept  them 
as  binding  authority  upon  the  trial  courts  of  the 
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United  States  would  be  to  attribute  to  the  Supreme 
Court  an  intention,  not  only  to  create  classes  and  set 
one  against  the  other,  but  actually  in  the  adminis- 
tration of  justice  to  create  such  confusion  and  chaos 
as  to  make  it  impossible  for  any  clerk  or  jury  com- 
missioner, or  a  trial  judge  sitting  in  review  of  their 
action,  to  devise  a  method  for  the  selection  of  jurors 
which  would  not  be  the  subject  of  subsequent  suc- 
cessful attack.   To  accede  to  these  arguable  conten- 
tions as  to  the  holdings  of  that  case,  in  addition  to 
the  chaos  in  the  enforcement  of  criminal  statutes  as 
well  as  in  the  adjudication  of  civil  rights,  would  be 
to  eliminate  all  finality  to  any  judgment  depending 
upon  the  verdict  of  a  jury  or  an  indictment  by  a 
grand  jury  until  the  Supreme  Court  determined  in 
each  case  whether  or  not  the  particular  method  or 
process  of  selecting  jury  panels  for  each  jury  ex- 
cluded, or  resulted  in  the  exclusion  of,  what  tlio  Su- 
preme Court  might  conclude  at  that  particular  mo- 
ment of  decision  was  a  separate,  economic,  religious, 
racial,  social,  political  or  geogi^aphic  "class"  of  per- 
sons. 

These  arguable  conclusions  must  be  further  re- 
jected for  the  reason  that  the  Supreme  Court  based 
their  decision  in  the  case,  not  upon  the  ground  that 
there  was  any  substantial  [11]  prejudice  to  the  ap- 
pellant— and  in  this  connection  the  harmless  error 
statute  was  in  the  following  months  in  the  Katteakos 
case  reaffirmed  by  the  Supreme  Court,  not  only  in 
principle  but  actually  in  effect — nor  did  they  base 
their  ruling  upon  a  holding  that  any  rule  of  court  or 
statute  has  been  abridged  or  violated  by  either  the 
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clerk  or  the  jury  commissioner  or  the  court,  nor 
upon  the  holding  that  any  constitutional  right  was 
infringed,  nor  any  constitutional  question  involved, 
but  upon  what  they  referred  to  as  their  "power  of 
supervision  over  the  administration  of  justice  in  the 
Federal  Courts,"  without  reference  to  any  statute 
or  constitutional  provision  which  states  or  outlines 
such  a  power,  so  that  lower  court  officials  in  select- 
ing juries  could  have  recourse  to  such  a  statutory 
source  of  power  to  determine  if  such  a  statute  would 
furnish  some  guide  in  the  classification  of  the  vari- 
ous groups  in  the  communities  or  methods  for  select- 
ing jurors. 

Moreover,  to  so  hold  would  be  against  at  least  the 
rationale  of  the  decision  of  the  Thiel  case  which  re- 
versed the  lower  court's  holding  on  the  ground  that 
it  was  in  violation  of  "the  American  tradition  of 
trial  by  jury."  And  certainly  the  American  tradi- 
tion of  trial  by  jury,  as  well  as  all  other  American 
traditions,  are  based  upon  the  proposition  that 
under  the  law  all  effort  shall  be  made  to  eliminate 
distinctions  and  discriminations  between  any  pos- 
sible groups  and  [12]  prevent  the  formation  of  one 
"class"  or  more  to  set  itself  or  themselves  against 
any  other  "class."  We  are  still  dedicated  to  the 
proposition  that  "all  men  are  created  equal"  as  a 
self-evident  truth. 

Another  reason  why  these  arguable  conclusions 
cannot  be  sustained  is  that  the  Thiel  case  must  be 
interpreted  and  applied  not  alone  in  California,  the 
state  of  its  origin,  but  also  in  all  of  the  other  48 
states,  each  of  which  has  constitutionally  prescribed 
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its  own  set  of  standards  of  qualification,  competency 
and  exemption  for  jury  service,  which  must  be  fol- 
lowed by  the  Federal  Courts  sitting  in  those  several 
states,  under  the  mandate  of  Section  411  of  Title  28. 

And  finally  these  arguable  conclusions  must  be 
rejected  as  the  holding  of  the  Supreme  Court  in  the 
Thiel  case  because  of  their  impossibility  of  applica- 
tion to  the  actualities  of  life,  as  illustrated  in  our 
attempt  to  apply  them  in  this  case.  How  can  a  clerk 
or  jury  commissioner  or  judge  of  a  lower  court  in 
reviewing  the  acts  of  these  officials  know  whether 
or  not  any  "economic"  or  other  group  is  included 
or  excluded  until  they  laiow,  or  have  a  way  of  know- 
ing from  some  statute,  into  what  economic  or  other 
classes  the  community  is  or  should  or  can  be  di- 
vided? The  only  statutory  norms  at  present  are 
those  which  relate  to  political  affiliations,  geographic 
location,  race,  color  or  previous  conditions  of  servi- 
tude, as  set  forth  in  Sections  412,  413  and  415  re- 
spectively [13]  of  Title  28. 

In  this  connection,  the  defendants  engaged  the 
services  of  an  assistant  professor  of  sociology  and 
statistics  who,  with  people  working  under  his  direc- 
tion, undertook  an  analysis  and  a  breakdown  into 
different  "economic  classes"  of  the  grand  and  petit 
jury  panels  beginning  with  the  February  1946  grand 
jury  (which  returned  the  indictment  in  this  case) 
and  continuing  through  the  names  of  the  jurors  who 
were  placed  in  the  master  jury  box  of  the  court  for 
the  term  of  the  current  grand  and  petit  juries.  The 
study  involved  an  examination  of  all  available 
questionnaires   (about  1100),  supplemented  by  in- 
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formation  o])tainecl  from  the  city  directory,  voters* 
register  and  by  personal  telephone  calls.  The  pro- 
fessor was  called  as  an  expert  witness  and  testified 
at  length.  No  effort  was  made  by  the  witness  (or 
otherwise  by  the  defendants)  to  classify  any  of  the 
members  of  any  of  the  jury  panels  according  to  their 
racial,  religious,  social,  sex,  political  or  geographic 
status  or  characteristics,  and  the  defendants,  by  the 
expert's  testimony  and  otherwise,  limited  their  evi- 
dence to  an  attempted  classification  by  "economic'' 
classes,  or  groups. 

The  classification  of  "economic"  groups  used  by 
the  witness  was  limited  solely  to  the  classification 
of  employed  persons  used  by  the  Census  Bureau  of 
the  United  States  for  the  1940  census,  which  is  Ta- 
bles 13  and  16  of  the  pamphlet  entitled  "The  Labor 
Force  for  California  1940  Census."  These  [14]  ta- 
bles apply  only  to  "employed  persons"  and  list  167 
occupations  for  employed  males  and  77  occupations 
for  employed  females.  The  witness  used  only  the 
tables  as  applicable  to  males,  and  in  his  analyses 
placed  all  the  females  on  the  jury  panels  in  the  same 
occupational  classification  as  their  husbands,  unless 
the  questionnaire  indicated  a  different  one.  This 
was  done  on  the  basis  of  his  conclusions  that  wives 
generally  had  the  same  outlook  and  viewpoint  as 
their  husbands. 

The  167  occupational  classifications  of  the  Census 
Bureau  are  reduced  to  12  broad  general  classifica- 
tions, and  the  witness  in  his  analysis  places  all  the 
persons  in  the  panels  in  one  or  the  other  of  these  12 
classifications.    As  against  those  167  occupational 
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classifications,  the  "Dictionary  of  Occupations,"  an 
official  publication  of  the  Department  of  Labor 
(1939  Edition)  lists  29,000  occupations,  of  which 
7000  occupations  are  broken  into  12  very  general 
broad  classifications  which  follow  somewhat  the  pat- 
tern, but  actually  differ  from,  the  12  classifications 
used  in  the  Census  Bureau.  No  data  is  available  of 
which  judicial  notice  can  be  taken,  and  no  evidence 
w^as  offered  as  to  the  classification  or  breakdown 
of  employed  persons  into  the  method  or  time  of  pay- 
ment for  their  work,  whether  by  the  hour,  l^y  the 
day,  by  the  week,  by  the  month  or  by  the  piece.  One 
of  the  grounds  of  challenge  by  the  defendants,  as 
heretofore  indicated,  is  that  persons  paid  by  the 
hour  were  excluded  from  the  grand  jury.  More- 
over, [15]  as  against  the  167  classifications  of  occu- 
pations used  by  the  witness,  I  examined  about  350 
of  the  questionnaires  in  evidence  at  random  and 
listed  about  250  different  occupations  stated  by  the 
jurors  themselves  on  their  questionnaires. 

The  12  general  classes  of  the  1940  census  which 
the  witness  used,  breaks  the  population  as  follows : 

Under  the  heading  "Professional  and  Semi-pro- 
fessional Workers"  there  are  26  occupations  listed. 

Under  the  heading  ''Farmers  and  Farm  Mana- 
gers" there  is  one  occupation  listed. 

Under  the  heading  "Proprietors,  Managers  and 
Officials,  Except  Farm,"  there  are  15  occupations 
listed. 

Under  the  heading  "Clerical,  Sales  and  Kindred 
Workers,"  there  are  17  occupations  listed. 
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Under  the  heading  "Craftsmen,  Foremen  and 
Kindred  Workers,"  there  are  28  occupations  listed. 

Under  the  heading  "Operatives  and  Kindred 
Workers,  there  are  38  occupations  listed. 

Under  the  heading  "Domestic  Service  Workers" 
there  is  one  occupation  listed. 

Under  the  heading  ' '  Farm  Laborers ' '  there  is  one 
occupation  only  listed. 

Under  the  heading  "Protective  Service  Workers" 
there  are  four  occupations  listed. 

Under  the  heading  ' '  Service  AVorkers,  Except  Do- 
mestic and  [16]  Protective"  there  are  10  occupa- 
tions listed. 

Under  the  heading  "Laborers,  Except  Farm  and 
Mine"  there  are  26  occupations  listed. 

It  is  to  be  observed,  and  it  is  imjDortant  in  the 
analysis  of  the  testimony,  that  of  the  12  categories 
only  "Domestic  Service  Workers"  and  Farm  Labor- 
ers" are  limited  to  one  occupation  except  for  the 
category  "Farmers  and  Farm  Managers."  All  the 
others  list  numerous  occupations. 

The  reporter  will  copy  in  the  record  at  this  point 
so  that  my  remarks  will  be  complete  the  classifica- 
tion of  occupations  as  shown  by  Elxhibit  W-2. 

A.     Professional  and  Semi-Professional  Workers 

1.  Actors 

2.  Architects 

3.  Artists  and  art  teachers 

4.  Authors,  editors  and  reporters 

5.  Chemists,  assayers,  and  metallurgists 

6.  Clergymen 
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7.  College    presidents,    professors    and    in- 
structors 

8.  Dentists 

9.  Civil  engineers 

10.  Electrical  engineers 

11.  Mechanical  engineers 

12.  Other  technical  engineers 

13.  Lawyers  and  judges  [17] 

14.  Musicians  and  music  teachers 

15.  Osteopaths 

16.  Pharmacists 

17.  Physicians  and  surgeons 

18.  Social  and  welfare  workers 

19.  Teachers  (n.e.c.)  (including  county. agents) 

20.  Trained  nurses  and  student  nurses 

21.  Veterinarians 

22.  Other  professional  workers 

23.  Dancers,  showmen  and  athletes 

24.  Designers  and  draftsmen 

25.  Surveyors 

26.  Other  semi-professional  workers 

B.  Farmers  and  Farm  Managers 

C.  Proprietors,  Managers,  and  Officials,  except 

farm 

1.  Conductors,  railroad 

2.  Postmaster,  and  misc.  government  officials 

3.  Other  specfied  managers  and  officials 

4.  Props.,  mgr.,  and  officials   (n.e.c.)   by  in- 

dustry : 

a.  Mining 

b.  Construction 
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c.  Manufacturing 

d.  Transportation,  communication  and 
utilities 

e.  Wholesale  trade  [18] 

f .  Eating  and  drinking  places 

g.  Retail  trade,  except  eating  and  drink- 
ing places 

h.  Finance,  insurance  and  real  estate 

i.  Business  and  repair  services 

j.  Personal  services 

k.  Miscellaneous  industries  and  services 

D.     Clerical,  Sales  and  Kindred  Workers 

1.  Baggagemen,  express  messengers  and  rail- 

way mail  clerks 

2.  Bookkeepers,    accountants,    cashiers,    and 

ticker  agents 

3.  Mail  carriers 

4.  Messengers,  except  express 

5.  Office  machine  operators 

6.  Shipping  and  receiving  clerks 

7.  Stenographers,  typists  and  secretaries 

8.  Telegraph  operators 

9.  Telephone  operators 

10.  Other  clerical  and  kindred  workers 

11.  Canvassers  and  solicitors 

12.  Hucksters  and  peddlers 

13.  Newsboys 

14.  Insurance  agents  and  brokers 

15.  Real  estate  agents  and  brokers 

16.  Other  sales  agents  and  brokers 

17.  Other  salesmen  [19] 
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E.     Craftsmen,  Foreman  and  Kindred  Workers 

1.  Bakers 

2.  Blacksmiths,  forgemen  and  hammermen 

3.  Boilermakers 

4.  Cabinetmakers  and  pattern  makers 

5.  Carpenters 

6.  Compositors  and  typesetters 

7.  Electricians 

8.  Inspectors  (n.e.c. :  most  inspectors  in  man- 
ufacturing are  classified  as  operatives) 

9.  Locomotive  engineers 

10.  Locomotive  firemen 

11.  Machinists,  millwrights  and  tool  makers 

12.  Masons,  tile  setters  and  stonecutters 

13.  Mechanics  and  repairmen,  and  loom  fixers 

14.  Molders,  metal 

15.  Painters  (construction,  paperhangers  and 

glaziers 

16.  Plasterers  and  cement  finishers 

17.  Plumbers  and  gas  and  steam  fitters 

18.  Printing    craftsmen,    except    compositors 

and  typesetters 

19.  Rollers  and  roll  hands,  metal 

20.  Roofers  and  sheet  metal  workers 

21.  Shoemakers  and  repairers  (not  in  factory) 

22.  Stationary      engineers,      cranemen,      and 

hoistmen 

23.  Tailors  and  furriers  [20] 

24.  Other  craftsmen  and  kindred  workers 

25.  Foremen 

a.     Construction 
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b.  Manufacturing 

c.  Transportation 

d.  Miscellaneous 

F.     Operatives  and  Kindred  Workers 

1.  Apprentices 

2.  Attendants,  filling  station,  parking  lot  and 

airport 

3.  Brakemen  and  switchmen,  railroad 

4.  Chauffeurs,  truck  drivers  and  deliverymen 

5.  Conductors,  bus  and  street  railvray 

6.  Dressmakers    and    seamstresses    (not    in 

factory 

7.  Firemen,  except  locomotive  and  fire  de- 

partment 

8.  Laundry  operatives  and  laundresses,  ex- 

cept private  family 

9.  Linemen  and  servicemen,  telegraph,  tele- 

phone, power 
10.    Mine  operatives  and  laborers 
:•  ,     11.     Motormen,  railway,  mine,  factory,  etc. 

12.  Painters,   except   construction   and   main- 

tenance 

13.  Power  station  operators 

14.  Sailors  and  decks  hands,  except  U.  S.  Navy 

15.  Welders  and  flame-cutters 

16.  Other    specified    operatives    and    kindred 

workers  [21] 

17.  Operatives  and  kindred  workers  (n.e.c.)  by 

industry : 

a.    Manufacturing 

Food  and  kindred  products 
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Tobacco  manufacturers 

Cotton  manufacturers 

Silk  and  rayon  manufacturers 

Woolen  and  worsted  manufacturers 

Knit  goods 

Other  textile-mill  products 

Apparel  and  other  fabricated  textile 
products 

Lumber,  furniture  and  lumber  prod- 
ucts 

Paper,  paper  products,  and  printing 

Chemicals,  and  petroleum  and  coal 
products 

Rubber  products 

Footwear  industries,  except  rubber 

Leather  and  leather  products,   ex- 
cept footwear 

Stone,  clay,  and  glass  products 

Iron  and  steel  and  specified  metal 
industries 

Nonferrous  metals  and  their  prod- 
ucts 

Machinery 

Automobiles  and  automobile  equip- 
ment 

Transportation    equipment,    except 
automobile  [22] 

Other  manufacturing  industries 
b.     Nonmanufacturing      industries      and 
services 
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G.     Domestic  Service  Workers 
H.     Protective  Service  Workers 

1.  Firemen,  fire  department 

2.  Guards  and  watchmen 

3.  Policemen,  sheriffs  and  marshals 

4.  Soldiers,  sailors,  marines  and  coast  guards 

(Excludes   commissioned   officers,   profes- 
sional and  clerical  workers,  and  craftsmen) 

I.     Service  Workers,  Except  Domestic  and  Protec- 
tive 

1.  Barbers,  beauticians  and  manicurists 

2.  Boarding  house  and  lodging  house  keepers 

3.  Charwomen,  janitors  and  porters 

4.  Cooks,  except  private  family 

5.  Elevator  Operators 

6.  Housekeepers,  stewards,  hostesses,  except 
private  family 

7.  Practical  nurses  and  midwives 

8.  Servants,  except  private  family 

9.  Waiters  and  bartenders 

10.     Other    service    workers,    except    domestic 
and  protective 

J.     Farm  Laborers 

K.    Farmers,  Except  Farm  and  Mine 

1.  Fishermen  and  oystermen 

2.  Longshoremen  and  stevedores 

3.  Lumbermen,  raftsmen  and  woodchoppers 

4.  Other  specified  laborers 

5.  Laborers  (n.e.c.)  by  industry: 
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6.  Construction 

7.  Manufacturing 

a.  Food  and  kindred  products 

b.  Textiles,  textile  products  and  apparel 

c.  Lumber,   furniture  and  lumber  prod- 

ucts 

d.  Paper,  paper  products  and  printing 

e.  Chemicals,    and    petroleum    and    coal 

products 

f .  Leather  and  leather  products 

g.  Stone,  clay  and  glass  products 

h.  Iron  and  steel  and  not  specified  metal 
industries 

i.      Nonferrous  metals  and  their  products 

j.      Machinery 

k.  Automobiles  and  automobile  equip- 
ment 

1.  Transportation  equipment,  except  auto- 
mobile 

m.    Other  manufacturing  industries 

8.  Nonmanufacturing 

a.  Railroads    (including   railroad  repair 

shops) 

b.  Transportation,  except  railroads 

c.  Communication  and  utilities 

d.  Wholesale  and  retail  trade. 

e.  Personal  services  [24] 

f.  Other   manufacturing   industries   and 
services. 

To  accept  this  breakdown  as  a  reasonable  classi- 
fication as  to  economic  status  would  compel  the  con- 


2544  Local  36,  Int^l  Fishermen  cmd 

elusion  that  everybody  listed  under  one,  for  ex- 
ample, "Professional  and  Semi-prof essiional  Work- 
ers," had  the  same  viewpoint  and  mental  attitude 
toward  life  as  every  other  one.  It  would  com- 
pel the  Court  to  say  that  a  dancer  (a  chorus  girl  on 
Main  Street  perhaps)  had  the  same  viewpoint  and 
mental  attitude  towards  life  as  a  clergyman,  re- 
gardless or  race,  religion,  education,  personality, 
background  or  geographic  location.  Or  that  a  stu- 
dent nurse,  working  for  a  pittance,  is  in  the  same 
economic  class  as  an  actress  making  ten  if  not  hun- 
dreds of  thousands  of  dollars  a  year.  And  the  same 
is  true  of  all  the  other  26  occupations  listed  under 
the  first  heading,  where  the  only  thing  in  common 
in  that  heading  is  that  they  have  had  specialized 
training  in  widely  divergent  fields  for  the  parti- 
cular occupation. 

The  impossibility  of  applying  this  breakdown 
as  a  reasonable  and  rational  one  for  other  than  cen- 
sus purposes  is  illustrated  upon  examination  of  all 
the  subheads  and  occupations  listed.  It  would  re- 
quire the  Court  to  place  in  the  same  economic  group 
or  "class"  a  railroad  conductor  as  the  millionaire 
owner  of  a  national  chain  of  newspapers,  for  in- 
stance, or  as  the  millionaire  owner  of  a  large  oil 
company,  or  as  a  banker  or  one  who  owned  vast 
quantities  of  rental  properties.  It  would  belabor 
the  point  to  continue  the  comparisons,  and  the  fore- 
going is  sufficient  to  demonstrate  that  the  occupa- 
tional classifications  used  by  the  witness  are  com- 
pletely inappropriate  to  determine  what  is  a  truly 
I'epresentative  cross-section  of  the  community  with 
relation  to  any  socalled  ' '  economic  class. ' ' 
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It  is  equally  sufficient  to  demonstrate  that  any 
other  effort  to  stratify  the  community  into  ''eco- 
nomic classes"  in  order  to  ascertain  whether  or 
not  any  economic  class  has  been  excluded,  would 
result  in  the  same  kind  of  a  legal  cul-de-sac.  It  is 
also  sufficient  to  demonstrate  that  the  Thiel  case, 
and  the  Ballard  case  as  well  for  that  matter,  re- 
quired and  intended  no  such  far-fetched  conclu- 
sions or  legal  consequences. 

I  must  and  do,  therefore,  conclude  that  the  Thiel 
case  is  limited  in  its  holding  to  the  proposition  (1) 
that  for  a  jury  panel  to  be  invalid  because  of  dis- 
crimination there  must  be  clear  evidence  of  an  in- 
tent on  the  part  of  the  jury  commissioner  or  the 
clerk,  or  both,  to  prevent  or  exclude,  or  to  devise 
and  use  a  system  or  method  of  selection  which  is 
calculated  and  intended  by  them,  or  either  of  them, 
to  result  in  the  prevention  or  exclusion  of  any  per- 
son or  group  of  persons  from  being  called  for  jury 
service  on  account  of,  and  solely  because  of,  either 
their  economic  status,  occupation,  rate  or  time  or 
method  of  pay,  race,  sex,  religion,  social  affiliation 
or  lack  of  it,  political  affiliation  or  the  location  of 
their  [26]  homes  geographically  in  the  community, 
and  that  (2)  in  California  the  power  to  grant  ex- 
emptions and  excuses  is  a  judicial  power  within 
the  excluded  province  of  the  judge,  and  any  usurpa- 
tion of  that  power  by  the  clerk  or  jury  commis- 
sioner is  unlawful. 

By  such  a  construction  of  the  Thiel  case  it  is  not 
only  possible  to  apply  it  in  the  actual  trial  of  law- 
suits, but  no  radical  departure  is  made  from  previ- 
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ous  holding  of  the  Supreme  Court  on  similar  ques- 
tions, and  as  I  read  the  Thiel  case,  no  radical  de- 
parture was  intended  to  be  made.  In  examining 
these  cases  it  is  found  that  in  those  which  involved 
exclusion  of  Negroes  from  grand  or  petit  juries  in 
state  courts  in  violation  of  the  equal  protection 
clause  of  the  Fourteenth  Amendment,  the  Supreme 
Court  pointed  out  that  a  statute  either  si^ecifically 
excluded  Negroes  or,  if  the  statute  permitted  Ne- 
groes, it  was  so  administered  as  to  amount  to  a 
systematic  and  intentional  exclusion  of  Negroes  by 
those  charged  with  selecting  juries. 

In  Strauder  v.  West  Virginia  (1879)  100  U.  S. 
303,  the  state  law  which  by  its  terms  permitted  only 
white  men  for  jury  service,  was  challenged  as  being 
in  contravention  of  the  Fourteenth  Amendment.  The 
Court  approached  the  problem  by  stating  the  ques- 
tion to  be  not  whether  one  is  entitled  "to  a  grand 
or  petit  jury  composed  in  whole  or  in  part  of  per- 
sons of  his  own  race  or  color,  but  it  is  whether,  in 
the  [27]  composition  or  selection  of  jurors  by 
whom  he  is  to  be  indicted  or  tried,  all  persons 
of  his  race  or  color  may  be  excluded  by  law 
solely  because  of  their  race  or  color,  so  that  by  no 
possibility  can  any  colored  man  sit  upon  the  jury." 
Obviously  under  the  terms  of  the  statute  no  col- 
ored man  could  or  would  be  selected  to  serve  as 
either  a  grand  or  petit  juror,  and  the  Court  held 
the  statute  void  as  being  in  contravention  of  the 
equal  protection  clause  of  the  Fourteenth  Amend- 
ment. 
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The   question   postured   by   the    above   language 
whether  "by  no  possibility  can  a  colored  man  sit 
upon  a  jury"  is  the  same  approach  which  was  taken 
by  the  Supreme  Court  in  Smith  v.  Texas,  with  this 
difference:  In   Smith  v.   Texas  they   extended  the 
inquiry  to  a  determination  whether  or  not  conduct 
of  officials,  under  a  law  which  did  not  exclude  col- 
ored men,  was  such  as  to  evidence  an  intent  on 
tlieir  part  to  devise  a  system  or  method  which  in  its 
operation  would  exclude  any  reasonable  possibility 
of  excluding  colored  men.  In  other  words,  the  Court 
in  Smith  v.  Texas  did  no  more  than  to  extend  the 
Strauder  holding  to  cover  what  was  an  obvious  and 
deliberate  attempt  on  the  part  of  the  officials  in- 
volved to  circumvent  the  holding  of  the  Strauder 
case  and  the  statutor^^  law  of  Texas  by  so  devising 
a  system  of  selection  that  not  only  resulted  in  hav- 
ing so  few  colored  men  called,  but  which  also  '^al- 
most invariably"  resulted  in  a  colored  man  being 
No.  16  on  the  list  of  16,  when  only  the  first  12  who 
were  qualified  on  the  list  were  to  be  selected  for  the 
grand  jury.   While  the  testimony  of  the  jury  commis- 
sioners (only  two  out  of  96  testified,  and  I  suppose 
the  Court  indulged  the  presumption  that  witnesses 
who  could  be  but  were  not  produced  would  be  ad- 
verse)  showed  that  they  did  not  intentionally  ex- 
clude Negroes,  the  Court  pointed  out  that  "chance 
and  accident"  could  not  have  been  responsible  for 
the  only  colored  man  on  the  list  to   "almost  in- 
variably" appear  as  No.  16.    Thus  the  decision  ac- 
tually turned  on  the  fact  that  the  Court  held  that 
there  was  a  systematic  and  intentional  plan  on  the 
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part  of  someone  to  exclude  Negroes.  The  nub  of 
the  decision,  as  I  read  it,  was  not  the  number  or 
percentage  of  Negroes  who  did  or  did  not  appear 
on  the  list,  but  was  the  intent  to  exclude  them. 

In  Smith  v.  Texas  the  Supreme  Court  did  no 
more  than  to  follow  the  pattern  of  inquiry  which 
it  had  previously  followed  in  Neal  v.  Delaware 
(1880)  103  U.  S.  370;  Carter  v.  Texas  (1900)  177 
U.  S.  442;  Norris  v.  Alabama  (1935)  294  U.  S.  587; 
and  Pierre  v.  Louisiana  (1939)  306  U.  S.  354,  were 
challenges  to  juries  sustained  under  the  Fourteenth 
Amendment;  and  in  Gibson  v.  Mississippi  (1896) 
162  IT.  S.  565,  Smith  v.  Mississippi  (1896)  162  U.  S. 
592,  and  William  v.  Mississippi  (1898)  where  chal- 
lenges to  juries  under  the  Fourteenth  Amendment 
were  overruled. 

In  Hill  V.  Texas  (1942)  316  U.  S.  400,  the  Court 
held  that  the  jury  commissioner  "consciously"  ex- 
cluded Negroes  [29]  and  in  Akins  v.  Texas  (1945) 
325  U.  S.  398,  a  companion  case  to  Hill  v.  Texas, 
the  Court  held  against  the  challenge  to  the  jury 
on  the  ground  that  the  evidence  showed  that  the 
jury  commisisoners  did  not  deliberately  and  inten- 
tionally exclude  Negroes.  None  of  these  cases  are 
Contrary  to  what  I  have  set  forth  above  as  the  hold- 
ing of  the  Thiel  case,  nor  the  Glasser  case,  nor  the 
Ballard  case. 

Coming  now  to  the  evidence  in  this  case.  The 
jury  commissioner  has  occupied  that  position  for 
the  past  16  years.  Neither  he  nor  the  clerk  kept 
records  of  the  names  or  the  sources  of  names  sub- 
mitted during  that  period  of  time.    The  commis- 
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sioner  (who,  incidentally,  testified  that  the  maxi- 
mum pay  received  by  him  was  approximately  $15 
a  year,  which  he  has  paid  out,  and  more,  in  having 
girls  copy  lists  of  names)  had  to  rely  upon  his  mem- 
ory, except  that  several  comparatively  recent  lists 
he  had  submitted  were  still  in  the  hands  of  the  clerk 
and  were  made  available  and  are  in  evidence. 

The  definite  testimony  as  to  these  lists  submitted 
by  the  commissioner  goes  back  to  the  February  1944 
list,  since  which  time  he  has  submitted  a  total  of 
6708  names,  of  which  4878  were  taken  at  random 
by  him  from  the  telephone  book,  1068  names  of 
women  at  random  from  the  Southwest  Blue  Book, 
500  names  of  men  from  the  Southwest  Blue  Book 
who  lived  in  Pasadena  and  that  area,  27  names  of 
women  from  the  Friday  Morning  Club,  submitted 
to  him  upon  his  request  by  the  management  of  the 
club,  58  names  of  women  from  the  Ebell  Club  [30] 
submitted  to  him  upon  his  request  by  the  manage- 
ment of  that  club,  69  names  of  women  from  the  Con- 
gress of  Parent-Teachers  Association,  an  organiza- 
tion consisting  largely  of  women  covering  every 
section  and  the  city  and  county,  and  having  for  its 
purpose  the  fostering  of  cooperation  between  par- 
ents and  teachers,  54  names  from  a  Japanese 
preacher  (there  were  12  men  and  12  women  on  that 
list),  and  an  unidentified  number  from  a  list  of 
automobile  owners  which  he  had  borrowed  from 
someone. 

Some  point  was  made  by  the  defendants  concern- 
ing a  list  submitted  by  the  commissioner  of  names 
of  members  of  the  Los  Angeles  Country  Club   (a 


2550  Local  36,  Int'l  Fishermen  and 

golf  and  social  club)  and  of  the  University  Club 
(a  name  which  is  descriptive  of  its  membership) 
and  the  California  Club  (a  social  club  consisting 
largely  of  businessmen,  if  not  entirely),  but  these 
names  did  not  in  total  exceed  a  few  hundred,  and 
were  submitted  by  the  commissioner  at  least  15 
years  ago.  None  from  these  sources  have  been  sub- 
mitted by  him  since.  Of  the  6708  names  submitted 
b}^  the  commissioner  since  1944,  it  turned  out  that 
4104  are  men  and  the  remainder  were  women. 

The  present  clerk,  who  has  been  holding  his  of- 
fice since  1942,  and  prior  to  that  time  was  a  deputy 
clerk  for  many  years,  testified  that  he  followed  as 
near  as  he  knew  the  same  procedure  followed  by 
his  predecessors  since  1924  or  1925. 

In  addition  to  the  names  submitted  by  the  com- 
missioner, [31]  the  clerk  has  a  filing  cabinet  with 
card  index  drawers  which  contain  the  names  of 
25,000  or  30,000  persons.  These  are  referred  to  as 
his  "available  box."  The  cards  have  only  the  name, 
address,  telephone  number  if  there  is  a  telephone, 
and  previous  jury  service  on  them,  and  nothing  else 
except  on  an  old  card  occasionally  an  occupation  is 
listed.  The  names  have  been  collected  by  the  clerk 
and  his  predecessors  from  various  sources  since 
1925.  Practically  all  of  them  are  the  names  of  per- 
sons who  have  at  one  time  or  another  served  on 
juries  on  previous  occasions  and  have  thus  been 
found  to  be  qualified  under  the  California  law,  that 
is  to  say,  they  come  within  the  requirements  of  the 
Code  of  Civil  Procedui-e  of  the  State  of  California, 
Sections  198,  199  and  205,  requiring  that  Ihey  shall 
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be  citizen  over  the  age  of  21,  residents  of  the  State 
and  County  for  one  year  immediately  before  being 
selected,  and  in  i^ossession  of  their  natural  facul- 
ties and  ordinary  intelligence  and  not  decrepit,  and 
]->ossessed  of  sufficient  knowledge  of  the  English 
language  and,  as  prescribed  by  Section  205  of 
the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia, of  "fair  character  and  of  proved  integrity 
and  sound  judgment"  and  have  not  been  convicted 
of  malfeasance  in  office  or  any  other  felony,  and 
have  not  served  upon  any  jury  within  at  least  two 
years  previously. 

The  clerk  of  the  court  has  in  addition  to  the 
names  supplied  by  the  commissioner  added  some 
other  names  to  the  [32]  available  box  of  his  own 
selection  from  time -to  time  such,  as  he  testified, 
some  Chinese  recently,  the  names  of  approximately 
100  persons  of  the  Negro  race,  gathered  for  him 
by  one  of  the  deputy  clerks,  who  is  also  a  Negro. 
In  this  connection,  the  commissioner  also  stated 
that  he  submitted  some  nam.es  of  Negroes  supplied 
to  him  upon  his  request  by  a  Negro  preacher.  No 
particular  point  is  made  by  the  defendants  con- 
(»erning  the  alleged  exclusion  of  Negroes.  As  a  mat- 
ter of  fact,  Negroes  were  on  the  February  1946 
grand  jury,  and  several  of  them  have  appeared  from 
time  to  time  throughout  the  entire  last  year  on  trial 
jury  panels  in  this  court.  I  recall  one  case  where 
two  Negroes  were  selected  and  served  as  among  the 
12  jurors. 

These  two  sources,  that  is,  the  available  box  of 
the  clerk  and  the  lists  submitted  by  the  commis- 
sioner, are  the  sole  sources  of  names. 
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The  procedure  followed,  which  the  clerk  testified 
is  constantly  going  on,  is  that  upon  receipt  of  a  list 
of  names  by  the  commissioner  the  clerk  will  select 
at  random  an  approximate  equivalent  number  of 
names  from  his  available  box.  Since  the  report  of 
the  Conference  of  Senior  Judges  in  1942,  Exhibit 
No.  2  in  evidence,  was  received  in  this  District  ques- 
tionnaires have  been  used  on  the  form  of  Exhibit  B 
and  they  have  been  sent  to  the  names  submitted  by 
the  commissioner  and  the  recently  selected  names 
from  the  clerk's  available  box.  [33] 

Upon  return  of  the  questionnaires,  the  clerk  and 
the  jury  commissioner  go  over  them  together  after 
they  have  been  alphabetically  arranged  and  elimi- 
nate those  who  are  incompetent  to  serve,  that  is  to 
say,  only  those  who  appear  on  the  face  of  the  ques- 
tionnaire either  to  be  under  age,  or  not  citizens,  or 
who  appear  not  to  reside  any  more  in  the  state  of 
California  or  this  District,  or  not  to  have  resided 
within  it  for  for  one  year,  and  those  who  are  prac- 
ticing lawyers.  Neither  the  clerk  nor  the  commis- 
sioner in  any  manner  attempt  to  pass  on  any  ex- 
emptions or  claimed  exemption.  That  is  and  has 
been  left  entirely  to  the  discretion  of  the  senior 
judge  or  the  judge  who  impanels  the  jury. 

Upon  receipt  of  an  order  by  the  senior  judge  to 
put  names  in  the  box,  which  is  usually  in  the  form 
of  Exhibit  A,  tickets  of  exact  size  and  color,  with 
nothing  on  them  except  the  name  of  the  prospective 
juror  who  has  returned  a  questionnaire,  are  typed. 
The  clerk  will  take  a  sufficient  number  of  such 
tickets  to  comply  with  the  order.    Then  he  and  the 
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commissioner  will  each  alternately  pick  up  a  ticket, 
read  the  name  aloud,  and  drop  it  into  what  is  re- 
ferred to  as  the  ''master  box,"  from  which  the 
panels  are  drawn.  The  only  names  discarded  by 
either  the  clerk  or  the  commissioner  upon  this  op- 
eration is  when  one  or  the  other  knows  that  the 
person  whose  name  is  called  has  died  or  has  moved 
from  the  community.  [34]  The  master  box  is  the 
box  from  which  the  panels  are  drawn  when  a  new 
panel  is  required  for  service  in  the  court.  The  draw- 
ing is  done  in  the  presence  of  the  Court,  the  clerk 
and  others,  sometimes  in  chambers  and  sometimes  in 
the  courtroom.  The  venire  is  then  issued  to  the  mar- 
shal, the  persons  are  summoned  to  appear  upon 
a  stated  date  and  hour,  at  which  time  the  senior  or 
impaneling  judge  will  hear  the  excuses  and  grant 
or  deny  them  as  in  his  discretion  should  be  done. 
The  same  procedure  is  followed  for  the  impanel- 
ment  of  the  grand  jury,  and  those  names  are  taken 
from  the  master  box  as  above  described  in  iden- 
tically the  same  fashion  and  originate  from  identi- 
cally the  same  sources. 

When  the  master  box  is  emptied,  the  names  re- 
maining in  it  and  those  excused  temporarily  then 
go  back  to  the  clerk's  available  box.  The  names  of 
all  those  jurors  who  serve  go  into  another  box  of 
records  kept  by  the  clerk,  which  he  calls  the  "leave- 
out  box,"  where  they  are  retained  for  a  period  of 
at  least  two  years,  he  said  usually  longer,  in  accord- 
ance with  the  requirements  that  a  person  sluill  be 
disqualified  under  the  state  law  for  two  years  after 
his  last  jury  duty.   At  the  end  of  two  or  more  years 
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these  cards  are  again  distributed  to  the  available 
box,  where  they  are  subject  to  future  random  se- 
lection by  the  clerk  in  the  manner  above  set  forth. 

'ilie  defendants  contend  that  this  method  or  sys- 
tem of  [35]  selecting  jurors  results  in  the  exdusion 
of  persons  in  the  low  income  groups  which  are  de- 
scribed in  the  motion  as  "laborers,  people  working 
hy  the  day  or  hour,  members  of  labor  unions." 

The  principal  evidence  offered  in  support  of  this 
contention  was  the  analysis  and  classification  of  oc- 
cupations by  the  expert  witness  in  his  testimony. 
His  bias  and  manner  of  testifying  detracted  con- 
siderably from  the  probative  value  of  his  testimony, 
but  even  so,  considering  his  testimony  in  its  most 
favorable  light,  it  does  not  bear  out  this  contention 
or  support  it.  He  used  the  1940  census  classifiication 
as  the  basis  of  his  conclusions.  As  heretofore  in- 
dicated, I  do  not  consider  those  classifications  as 
reasonable  or  appropriate  for  an  inquiry  of  this 
nature,  but  assuming  them  to  be  correct  for  the 
purpose  of  applying  the  expert's  testimony,  his 
opinions  and  conclusions  show  that  of  1103  persons 
selected  for  the  1946  and  1947  panels  for  whom 
information  is  available,  all  of  the  12  classes  w^ere 
represented  except  domestic  workers  and  farm  la- 
borers, and  as  heretofore  noted  those  two  classes 
covered  only  one  occupation.  So  the  effect  of  his 
testimony  is  that  all  the  167  occupations  were  repre- 
sented in  the  panels  except  the  two  just  mentioned. 
Such  a  result  in  this  complex  metropolitan  com- 
munity, with  a  population  of  over  3  million  in  Los 
Angeles  County  alone,  scattered  over  an  area  of 
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over  4400  square  miles,  sustaining  almost  every  con- 
ceivable kind  of  [36]  business,  industry  and  occu- 
pation, cannot  be  said  to  be  so  unfair  as  to  be  il- 
legal under  the  holdings  of  the  cases. 

While  the  expert  testified  that  only  once  in  an 
astronomical  number  of  times  would  a  panel  be 
drawn  with  the  distribution  of  occupations  which 
occurred  on  each  of  the  panels,  grand  and  petit, 
for  1946  and  1947,  the  record  does  not  show  any 
computation  of  probabilities  as  to  the  number  of 
times  281  persons  (the  1946  panel  for  which  in- 
formation is  available)  or  822  persons  (the  1947 
panel  for  which  information  is  available)  would  be 
selected  out  of  more  than  3  million  population,  with 
the  result  that  only  2  out  of  167  occupations  would 
not  be  represented. 

In  speaking  of  distribution  of  occupations,  at- 
tention again  is  called  to  the  fact  that  of  approxi- 
mately 350  questionnaires  sele<?ted  at  random  from 
those  in  evidence  they  show  approximately  250  oc- 
cupations given  by  the  prospective  jurors.  That 
list  of  occupations  is  as  follows : 

Painter 

Camera  Representative 

Retired  on  old  age  pension 

Insurance  agent 

Real  Estate  Appraiser 

Insurance  Manager 

Restaurant  Owner 

Retired 

Stage  and  Property  Hand 

Furniture  Repair  Man 
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Sound  Recorder 

President  of  Trucking  Company 

Manager  of  a  Lumber  Business 

Petroleum  Engineer 

Insurance  Adjuster 

Advertising  Business 

Real  Estate  Broker  and  Notary  Public  (who 
Vs  anted  to  be  excused  because  it  interfered  with  his 
business) 

Manager  of  a  Motion  Picture  Theater,  who  was 
also  a  graduate  lawyer  and  Special  Deputy  Sheriff 

Telephone  Company  Employee 

Investment  Securities  on  a  commission  basis 

Public  Accountant 

One-man  Real  Estate  Loans 

Railway  Accountant  (Retired) 

Investment  Counsel 

Numerous  "housewives"  without  any  other  in- 
dication 

Statements  that  a  parson  is  simply  "in  the  bank- 
ing business"  or  "insurance  business" 

Retired  Florist 

Owner  of  a  bar  and  cafe 

Geologist 

Stationary  Engineer 

Transportation  Foreman,  Telephone  Business 

Produce  Merchant  [38] 

Telephone  Company  Supervisor 

Banking  Business 

Landlord 

Field  Man 

Machinist 
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Guard 

Self-employed 

Housekeeper 

"Write  some  fire  insurance" 

U.  S.  Army  (Retired) 

^'No  business" 

"Not  working" 

Test  Desk  Man,  Telephone  Company 

Ranching 

Electrician 

Auto  Painter 

Lecturer 

"None" 

Locomotive  Engineer 

Sound  Technician 

Electrical  Trouble  Shooter 

Retired  Merchant 

Statistician 

Automotive  Machinist 

Grocer,  Produce  [39] 

Engineer  (Production) 

Produce  Buyer  (who  starts  to  work  at  6:00  a.m.) 

Grip  Man 

Secretary,  Life  Insurance  Company 

Assistant  Camera  Man 

Widow 

Sales  Manager 

Investments 

Telepone  Operator 

Receiving  Clerk 

Baker 

Tank  Truck  Salesman 
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Lead  Man 
Nurse 
Secretary 
Truck  Driver 
"Unemployed" 
Motor  Man 

Liaison  Man  in  Aircraft  Plant 
Branch  Bank  Manager 
Saleslady 
Sound  Technician 
Escrow  Office 

Buyer  in  Department  Store 
Grocer  [40] 

Aircraft  Worker  on  New  Models  for  Test  Flight 
Hardware  Salesman 
Apartment  House  Manager 
Tool  Engineer 
Retired  Citizen 
Oil  Leasing 
Interior  Designer 
Upholsterer 
Market  Research 
Draftsman 
Fire  Insurance 
Adjuster 
Embalmer 
Valuation  Engineer 
Retired  Teacher 

Motion  Picture  Industry,   Technicolor,  paid  by 
the  hours  worked 

Income  from  Real  Estate 
Meat  Cutter 
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Carpenter 

"Not  employed  at  present" 

Dispatcher 

Artist  and  Repertoire  Phonograph  Records 

Traffic  Manager  in  the  Rock  Business 

Flight  Supervisor 

Pullman  Porter  [41] 

Cleaner  and  Presser 

Project  Accountant 

Engineer,  Designer  (Aircraft) 

Non-active  Member  of  the  California  Bar 

Motion  Picture  (with  the  simple  claim  of  ex- 
emption: I  have  to  work) 

Automotive  Mechanic,  self-employed 

Sales  Representative 

Timekeeper 

Experimental  Mechanic 

Mason  (Contractor  who  is  teaching  G.  I.  ap- 
prentices the  brick-laying  trade) 

One-man  Sheet  Metal  Business 

A  widow  doing  clerical  and  stenographic  duties, 
maintaining  home  for  two  minor  sons 

Model 

Contractor 

Tailoring  Cashier 

Business  Manager 

Carpenter 

Stenographer 

Service  Man,  Burglar  Alarm 

Janitor 

Maintenance  Mechanic 

Railway  Postal  Clerk 
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Mechanic 

Automobile  Worker  [42] 

Letter  Carrier 

Plant  Repair  Man 

Clerk 

Radio 

P.  B.  X.  Operator 

Laborer  (K3),  No  telephone 

Painting  Contractor 

Apartment  Housekeeper 

Hay  and  Grain  Dealer 

Receiving  Clerk  in  Grocery  Store 

Music  Composer 

Appraiser 

Traveling  Salesman 

Assistant  to  Manager  of  Credit  Union  at  Film 
Studios 

Stenographer,  Board  of  Park  Commission  of  the 
City  of  Los  Angeles 

Service  Station  Operator 

Saleslady  for  Mausoleum 

Machine  Tool  Maintenance  Man 

Foreman  of  the  Telephone  Company 

Wholesale  Produce  Business 

Retired  Construction  Engineer 

Office  Manager 

Social  Worker 

Consignment  Clerk 

School  Nurse  [43] 

Housekeeper 

Design  Engineer 

General  Foreman 
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Electrical  Salesman 

Vending  Machine  Collecting  and  Service 

Secretary- Accountant 

General  Manager  of  Radio  Station 

Bakery  Wagon  Driver 

Paint  Department  Foreman 

Rancher 

Journeyman  Plumber 

Printer's  Helper 

Office  Work 

Development  Engineer 

Practical  Nurse 

Carpenter  Foreman 

Stenographer 

Furniture  Assembler 

Registered  Pharmacist 

Engineer,  Storage  Battery 

Working  Man  in  Laundry 

Music  Teacher 

Aircraft  Planner 

Motion  Picture  Producer 

Butcher  and  Meat  Cutter  [44] 

Mechanic  and  Welder 

Surveyor 

Repair  Man 

Motion  Picture  Equipment  Repair  Man 

Publicity  Writer 

Auditor 

Commercial  Fishing 

Chemist 

Carpenter 

Structures  Engineer 
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Grocer 

Machinist 

Actor 

Rate  and  Percentage  Clerk 

Janitor 

Architectural  Designer 

Cafe 

Truck  Driver 

Ice  Cream  Manufacturer 

Purchasing  Agent 

Cashier 

Maintenance  Foreman  Air  Terminal 

Foreman  in  Metals  Plant 

Silver  Solderer 

One-man  Auto  Service  Business  [45] 

Barber 

Post  Office  Clerk 

Teacher  of  Chemistry 

Consultant  Forester,  Structural  Pest  Control 

College  Student 

Home  Maker 

Service  Station  Operator 

Pay  Roll  Clerk 

Truck  Crane  Operator 

Carpenter 

Merchant  and  Apartment  Hotel  Operator 

Owner,  pest  Control  Service 

Tool  Designer,  Aircraft 

Rug  and  Carpet  Salesman 

Wholesale  Furniture  Business  Owner 

Ball  Bearing  Engineer 

Garage  Manager 
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Traffic  Crossing  Guard 
Hotel  Operator 
Foreman,  Inspection 
Foreman,  Concrete  Emulsions 
Actor 

Investigator  for  the  District  Attorney 
Credit  Manager 
Jeweler  [46] 
Tool  and  Die  Maker 

Mechanic,  Street  Department,  City  of  Culver  City 
Distributor 

Los  Angeles  Park  Department  Foreman 
Tool  Maker 

Fruit  and  Vegetable  Business 
Grocer 

Distribution  Foreman,  City  Water  Department 
Assistant  Chief  Clerk 
Police  Officer 
Deputy  City  Clerk 
Government  Accountant 
Housekeeper  and  Apartment  Manager 
Shop  Superintendent 
Pharmaceutical  Sales 
Foreman,  Melting  Department 
Deputy  Sheriff 
Contractor,  Ladies  Garments 
Materials  and  Process  Coordinator  of  Army  Air 
Force 

Foundryman 

Welder 

Electrician 

Personnel  Assistant,  Navy  Cost  Inspection 


2564  Local  36,  Int^l  Fishermen  a/nd 

Manager  of  Paint  Company 

Bank  Employee  [47] 

Auto  Electrician 

Clothing  Merchant 

Pilot 

Clerk  of  Textbook  Department  in  School  System 

Civil  Engineer 

Truck  Driver 

Former  Teacher 

Post  Office  Clerk 

Retired  Editor,  Publisher  and  Printer 

Meat  Market  Owner 

Many  Retired 

Numerous  Housewives 

Many  left  space  blank 

*     *     * 

Now  that  list,  of  course,  does  not  include  a  perfect 
cross-section  of  the  community  by  occupation,  but  it 
does  seem  to  me  to  be  a  fairly  liberal  distribution 
for  that  number  of  persons  and  does  not  include,  by 
any  means,  an  examination  of  all  the  questionnaires. 
It  cannot  be  said  that  those  occupations  do  not  cover 
people  who  are  paid  by  the  hour  or  who  are  paid  by 
the  day.  Unions  cut  across  many  of  those  occupa- 
tions, if  not  most  of  them,  and  it  was  conceded  that 
unions  cut  across  all  the  167  occupations  included  in 
the  Census  Bureau  classification  which  was  used  by 
the  expert  witness.  Who  can  say  if  any  other 
method  were  used  [48]  that  the  result  obtained 
would  not  be  an  exclusion  of  some  occupational 
groups,  or  a  more  or  a  different  disproportionate 
distribution  of  occupations  than  existed  on  the  1946 
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panel  or  exists  on  the  1947  panel*?  And  if  all  occu- 
pations were  represented,  wliich  in  the  practicalities 
of  life  is  actually  impossible,  unless  the  number  of 
juries  is  going  to  be  increased  far  beyond  12  and 
actually  to  mob  size,  would  not  then  someone  make 
a  classification  of  the  religions  of  those  selected,  or 
their  social  connections,  or  their  sex,  or  their  race, 
or  their  geographical  location,  and  come  up  with  a 
statistical  abstract  which  showed  disproportionate 
distributions  or  exclusions  of  any  of  the  multitude 
of  religions  represented  in  this  community,  or  a 
disproportionate  distribution  or  exclusion  of  any 
group  which  might  be  classified  by  any  other  com- 
mon characteristic?  Proportional  representation  is 
not  possible,  nor  is  it  permitted  or  required  under 
the  law.  The  defendants  concede  that  exact  mathe- 
matical proportional  representation  is  not  required, 
but  assert  that  disproportional  distributions  in 
which  a  particular  occupational  group  is  not  repre- 
sented is  invalid.  If  proportional  representation  on 
a  panel  is  not  required,  then  disproportional  repre- 
sentation is  not  invalid,  unless  it  is  the  result  of  a 
systematic  and  intentional  exclusion  of  persons  or 
groups  by  the  clerk  or  the  commissioner,  either  di- 
rectly or  by  the  intentional  devising  of  a  system  or 
method  of  selection,  which  [49]  is  bound  to  result  in 
such  systematic  exclusion. 

The  Ninth  Circuit  had  this  question  before  them 
on  June  2,  1941,  after  the  decision  of  the  Supreme 
Court  in  Smith  v.  Texas,  in  the  case  of  Wong  Yim 
V.  U.  S.  118  F.  (2d),  a  case  arising  in  Hawaii  where 
the  contention  was  made  that  the  jury  must  *'repre- 
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sent  each  nationality  in  the  Territory"  and  that  the 
list  ''did.  not  contain  the  various  percentages  of  per- 
sons of  particular  nativity,"  as  that  percentage  was 
calculated  and  set  forth  in  the  opinion.  As  to  that 
contention  the  Court  stated  on  page  669  of  the 
opinion : 

"The  rule  is  that  a  violation  of  the  clause 
(due  process)  occurs  if  in  the  jury  there  is  a 
systematic  and  arbitrary  exclusion  of,  or  a  dis- 
crimination between,  persons  of  a  particular 
race.  (Citing  cases,  the  first  one  of  which  is 
Smith  V.  Texas.  In  the  instant  case,  there  is 
no  evidence  to  show  that  the  trial  jury  drawn 
from  the  box  was  obtained  either  by  discrimi- 
nation or  by  excluding  any  name,  and  the  mere 
fact  that  the  jurors  drawn  from  the  list  repre- 
sented only  certain  races,  does  not  show  that 
the  list  was  made  to  include  only  two  or  three 
races,  or  that  it  was  in  any  manner  discrimi- 
natory." 

And  what  applies  to  persons  having  the  common 
characteristic  of  race  or  nationality  applies  as  well 
to  j)ersons  or  [50]  groups  having  other  common 
characteristics. 

The  above  case  would  seem  to  dispose  of  the  con- 
tention of  the  defendants  that  the  panels  are  in- 
valid on  constitutional  or  other  grounds  because 
they  did  not,  or  do  not,  contain  "groups  or  classes 
of  persons  to  which  the  defendants  belong."  But 
there  are  other  reasons  which  must  be  noted  in  not 
acceding  to  this  contention.    The  allegations  of  the 
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indictment  with  respect  to  which  group  or  class  the 
defendants  belong  must  be  taken  as  true  for  the 
purpose  of  this  motion,  particularly  as  there  was 
no  evidence  to  the  contrary.  Those  allegations  are 
to  the  effect  that  the  defendants  "are  not  em- 
ployees, workers,  or  laborers  who  receive  a  salary 
or  wage  for  their  work  or  labor,  but  are  independ- 
ent businessmen  engaged  in  business  on  their  own 
account,  and  who  operate  fishing  boats  for  their  own 
account  and  profit."  A  defendant  cannot  complain 
because  there  are  too  many  businessmen  on  the 
panel  and  at  the  same  time  prevail  because  he  as- 
serts there  are  none. 

Moreover,  it  is  no  denial  of  any  constitutional 
right,  even  if  there  were  no  persons  on  the  jury 
panel  belonging  to  the  "groups  or  classes  of  persons 
to  which  the  defendants  belong."  Their  right  is  to 
an  "impartial"  jury.  It  is  the  right  to  reject  jurors 
and  not  to  select  them.  (Hayes  v.  Missouri  (1887) 
120  U.  S.  68;  Spies  v.  Illinois  (1887)  123  U.  S.  131; 
Brown  v.  New  Jersey  (1889)  175  U.  S.  172;  How- 
ard [51]  V.  Kentucky  (1906)  200  U.  S.  164.)  To 
hold  with  the  defendants  in  this  connection  would 
be  to  hold  that  as  a  matter  of  law  an  implied  bias 
existed  in  the  minds  of  persons  of  all  other  groups 
than  a  defendant  regardless  of  an  actual  state  of 
mind  (that  is  the  way  the  question  was  approached 
by  Chief  Justice  Hughes  in  United  States  v.  Wood 
(1936)  299  IT.  S.  123,  where  the  constitutional  ques- 
tion was  involved  in  an  ordinance  of  the  District  of 
Columbia)  and  for  the  Court  to  further  hold  that 
such  other  groups  would  decide  cases,  not  from  the 
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evidence  or  instructions,  but  from  their  prejudices, 
in  spite  of  an  oath  to  do  otherwise.  In  the  Jugire 
case  (1891)  140  U.  S.  291,  the  Supreme  Court  stated 
"no  person  is  entitled  by  virtue  of  the  Constitution 
of  the  United  States,  to  have  his  race  represented 
upon  the  grand  jury  that  may  indict  him,  or  upon 
the  jury  that  may  try  him."  The  same  thing  ap- 
plies, as  indicated,  to  groups  having  a  common 
economic  or  other  common  characteristics.  Every 
person  is  entitled  not  to  have  his  race  or  persons 
with  other  common  characteristics  pur]3osefully  or 
intentionally  and  systematically  excluded.  There  is 
not  the  slightest  evidence  in  the  record  in  this  case 
that  the  class  or  group  of  persons  to  whom  the  de- 
fendants belong,  or  any  other  class  or  group,  were 
systematically  or  intentionally  excluded,  or  that  the 
system  used  was  calculated  or  intended  to  result  in 
their  systematic  exclusion. 

Under  the  system  used  by  the  clerk  and  the  com- 
missioner, [52]  neither  of  them  have  any  informa- 
tion concerning  the  economic  status,  occupation 
(except  in  unusual  cases  where  an  old  card  in  the 
available  box  shows  it),  rate  of  pay,  quantity  of 
pay,  method  of  pay  or  time  of  pay,  nor  any  infor- 
mation concerning  the  race,  color,  religion,  political 
affiliation  or  social  connection  or  lack  of  them,  prior 
to  the. time  the  information  is  furnished  on  the 
questionnaire  by  the  prospective  juror,  and  only 
about  one-third  of  those  are  returned. 

The  geographic  location  is  of  course  indicated 
approximately  by  the  address,  and  the  sex  is,  or 
should  be,   indicated  by  the   name.    There   is   one 
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exception  to  the  foregoing  statement,  which  is  that 
the  name  selected  by  the  commissioner  from  the 
Southwest  Bhie  Book  usually  would  indicate  some 
type  of  social  affiliation,  but  not  necessarily  so.  The 
1600  names  submitted  in  1945  from  that  source  have 
gone  through  the  process  of  questionnaires,  and  it 
is  a  fair  inference  that  their  response  was  not  bet- 
ter than  the  average,  which  would  reduce  the  num- 
ber considerably.  Moreover,  they  have  been  sub- 
jected to  reduction  by  excuses  and  the  like,  so  that 
the  remaining  ones  have  now  lost  all  their  identity 
in  the  available  box  of  25,000  or  30,000  names,  so 
that  it  cannot  be  said  that  the  use  of  that  source  is 
or  could  be  any  ground  of  illegality. 

Likewise,  the  names  secured  by  the  commissioner 
from  women's  clubs  are  too  small  in  number  to  be 
of  legal  significance  [53]  in  this  matter.  The  com- 
missioner testified  that  by  far  the  greater  number 
of  names  submitted  by  him  were  taken  at  random 
from  the  telephone  book.  In  selecting  names  he 
paid  no  attention  to  the  type  of  name,  he  testified, 
or  the  address,  or  the  telephone  prefix,  or  the  occu- 
pation if  it  w^as  indicated,  and  there  is  no  way  of 
knowing  from  the  telephone  book  the  race,  religion, 
economic  status,  rate,  quantity  or  method  or  time 
of  pay,  political  affiliation  or  social  affiliation,  or 
lack  of  them,  of  a  person  whose  name  is  listed.  The 
only  information  supplied  by  the  questionnaire 
which  relates  to  any  of  the  above  mentioned  group 
characteristics  is  the  occupation  of  the  prospective 
juror. 
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Both  the  clerk  and  the  commissioner  testified  that 
at  no  time  did  they  together,  or  either  one  by  him- 
self, leave  any  name  off  a  jury  list  on  account  of 
any  fact  relating  to  a  person's  economic  status,  race, 
religion,  social  affiliations,  or  lack  of  them,  politics, 
or  occupation,  or  rate,  quantity  or  method  or  time 
of  pay.  And  no  evidence  of  any  nature  was  offered 
to  controvert  their  testimony  or  weaken  or  impeach 
it  in  any  degree.  Indeed,  it  is  difficult  to  see  how, 
with  the  paucity  of  information  available  to  them 
about  each  prospective  juror,  they  could  have  de- 
vised or  followed  any  system  of  exclusion  on  any 
of  the  grounds  mentioned. 

Considerable  point  was  made  in  argument  against 
the  commissioner's  use  of  the  telephone  book.  The 
choice  of  sources  [54]  for  jurors  is  vested  by  statute 
in  the  jury  commissioner  and  the  clerk  (28  U.S.C. 
412).  There  is  no  master  list  of  all  the  persons  in 
this  District  or  this  county,  nor  is  there  a  master 
list  of  eligible  or  competent  or  qualified  persons. 
The  largest  lists  of  names,  and  hence  the  nearest 
ones  to  being  a  cross-section  of  the  community,  are 
contained  in  the  city  directory,  the  telephone  di- 
rectory and  the  voters'  register.  The  city  directory 
has  not  been  published  since  1942,  due  to  the  paper 
shortage.  Assuming  that  a  voters'  printed  list  were 
available  to  the  commissioner,  the  question  is,  does 
the  use  by  the  jury  commissioner  of  the  telephone 
directory  void  the  jury  lists?   I  think  not. 

The  telephone  directory,  the  city  directory  and 
the  voters'  register  are  each  complied  without  refer- 
ence to  race,  religion,  social  status  or  lack  of  it, 
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occupation,  method,  rate,  quantity  and  time  of  pay, 
political  affiliation  or  geographical  location  in  the 
area  involved,  except  that  the  voters'  list  does  of 
course  disclose  the  j)olitical  affiliation.  It  used  to 
disclose  occupation,  but  the  voters'  list  does  not  dis- 
close occupation  any  more. 

No  economic  status  is  required  for  listing  in  any 
of  the  three  except  that  a  person  must  desire  to 
have  a  telephone  and  be  able  to  pay  the  monthly 
rental  for  it.  The  defendants  argue  that  the  use  of 
the  telephone  directory  is  thus  a  systematic  and  in- 
tentional exclusion  of  those  of  the  [55]  working- 
class  who  cannot  afford  a  telephone.  Arguments  can 
be  made  against  the  use  of  any  list,  as  none  are 
available  for  the  whole  population.  The  clerk  and 
the  commisisoner  in  the  Thiel  case  used  the  city 
directory,  and  it  is  noted  that  such  use  was  not  con- 
demned or  commented  upon  by  the  Supreme  Court. 

While  the  Supreme  Court  in  Akins  v.  Texas  was 
dealing  with  a  state  jury  commissioner,  they  very 
pointedly  remarked  that  the  alternative  to  a  wide 
discretion  in  the  officials  charged  with  the  selection 
of  juries  would  be  ''a  list  composed  of  all  the  eligi- 
bles  within  the  trial  court's  jurisdiction  and  selec- 
tion of  the  panel  by  lot."  As  indicated,  no  such  list 
is  available,  and  I  do  not  know  when  it  is  likely  to 
be  or  if  it  ever  will  be. 

It  is  true  that  the  voters'  lists  would  eliminate 
all  those  who  w^ere  under  21,  all  those  who  have 
lived  in  California  less  than  one  year,  and  all  those 
who  lost  their  civil  rights  by  conviction  of  a  crime, 
which  are  grounds  of  disqualification  of  jurors.    It 
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is  also  true  that  I  or  any  other  person  might  use 
other  methods  than  either  the  clerk  or  the  jury  com- 
missioner to  secure  available  material  or  a  jury  list, 
but  I  cannot  say  because  the  voters'  lists  or  some 
other  list  was  not  used  that  the  methods  and  lists 
which  were  used  by  the  commissioner  and  the  clerk 
were  illegal,  or  resulted  in  the  unlawful  selection  of 
juries,  either  grand  or  petit.  [56] 

The  making  of  the  jury  list  is  not  a  judicial  act. 
(Clinton  v.  Englbrecht,  13  Wall  434,  446).  The 
manner  of  securing  names  for  the  jury  lists  is  for 
the  clerk  and  the  jury  commisisoner  to  determine; 
the  duty  is  non-delegable  and  no  other  person  has 
a  right  to  participate  in  such  selection  (Walker  v. 
U.  S.  93  F.  (2d)  383,  certiorari  denied  303  IT.  S. 
644;  In  Re  Petition  for  Special  Grand  Jury  (1931) 
50  F.  (2d);  United  States  v.  Murphy,  224  F.  554; 
and  Olasser  v.  United  States  (1942)  315  IT.  S.  60, 
85),  except  that  a  court  may,  under  28  U.  S.  C.  413, 
direct  the  jurors  to  be  selected  from  such  parts  of 
the  district  as  shall  ''not  incur  unnecessary  expense 
or  unduly  burden  the  citizens  of  any  part  of  the 
district. " 

In  United  States  v.  McClure,  4  F.  Supp.  668, 
the  Court  stated,  with  relation  to  the  duties  of  the 
officers  of  the  District  Court  charged  with  the  mat- 
ter of  securing  jury  lists,  that  it  "is  their  responsi- 
bility, and  no  court  has  the  right  to  tell  the  duly 
constituted  jury  commissioners  how  they  shall  dis- 
charge the  duties  and  responsibilities  imposed  upon 
them  by  the  law.  The  court  has  the  power  only  to 
declare  their  actions  null  and  void  under  circum- 
stances of  malfeasance  or  misfeasance." 
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While  there  is  some  language  in  both  the  major- 
ity opinion  and  the  minority  opinion  in  the  Thiel 
case,  as  well  as  in  the  Ballard  case,  from  which  it 
might  be  argued  that  the  [57]  Supreme  Court  in- 
tended to  say  the  District  Judges  have  the  power  to 
direct  the  method  or  system  to  be  used  by  the  clerk 
and  the  jury  commissioner  in  the  selection  of  jury 
material,  it  is  my  judgment,  in  view  of  the  holdings 
of  the  cases  last  cited,  as  well  as  all  the  other  cases 
cited  in  my  remarks,  that  this  court  has  no  such 
power  but  may  only  sit  in  review  of  their  acts  and 
conduct.  And  it  is  my  conclusion,  in  the  exercise 
of  that  power  of  review,  that  neither  the  clerk  nor 
the  commissioner  showed  any  bias  or  prejudice  in 
the  selection  of  names  or  sources  of  names  of  pros- 
pective jurors,  and  that  neither  of  them  systemati- 
cally or  intentionally  or  arbitrarily  excluded  any 
person  or  persons,  or  groups  or  classes  of  persons, 
either  on  account  or  because  of  economic  status, 
occupation,  rate  or  quantity  or  method  or  time  of 
pay,  race,  religion,  sex,  social  connections  or  affilia- 
tions, or  lack  of  them,  or  political  affiliations;  nor 
does  the  system  and  method  or  process  used  by  them 
now  or  for  the  1946  grand  jury  result  in  such  exclu- 
sion. The  geographic  selections  made  by  them  were  in 
accordance  with  the  various  orders  of  the  senior 
judge  made  pursuant  to  the  command  and  the 
power  given  him  in  28  U.S.C.  413. 

It  follows,  therefore,  that  the  motion  to  dismiss 
the  indictment  and  the  motion  to  strike  the  1947 
jury  panel  are  both  denied.  [58] 
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CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed,  qual- 
ified and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  13th  day 
of  March,  A.  D.,  1947. 

AGNAR  WAHLBERG, 

Official  Reporter. 


Los  Angeles,  California;  March  17,  1947; 
2  o'clock  p.m. 

THE  IMPANELMENT  OF  THE  JURY 

*  *     * 

The  Court:  Very  well.  The  Government  is  al- 
lowed six  preemptory  challenges  and  the  defend- 
ants ten.  The  Government  will  take  one  and  the 
defendants  two  until  the  remaining  challenges  are 

equal. 

*  *     * 

(The   following   proceedings   were   had   out- 
side the  presence  of  the  jury)  ; 

The  Court:  By  the  way,  I  stated  at  the  com- 
mencement of  the  impanelment  of  the  jury  that  the 
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Government  would  be  entitled  to  six  challenges  and 
the  defendants  ten.  Upon  having  another  look  at 
the  rules  I  see  that  they  have  had  changes  where 
the  punishment  is  either  a  fine  or  not  more  than  a 
year  imprisonment,  where  it  is  three  to  each  side, 
but  the  Court  may  in  its  discretion  allow  more 
than  three  to  the  defendant,  if  there  is  more  than 
one  defendant.  The  Government  has  now  exer- 
cised one  and  the  defendants  have  exercised 
three.     I  would  like  to  have  a  suggestion  from  the 

defendants 

*  *     * 

Mr.  Kenny:  The  only  difficulty  with  that,  your 
Honor,  is  having  indicated  ten  we  have  challenged 
with  that  in  mind.  I  don't  think  the  rules  can  be 
changed  in  the  middle  of  the  game  without  working 
a  material  prejudice  to  the  defendants,  and  we 
would  have  to  object  to  it. 

The  Court:  If  you  do  not  want  any  more,  that 
is  all  right  with  me. 

Mr.  Kenny:  We  may  ask  for  more.  We  will 
raise  that  when  we  get  to  ten. 

The  Court:     I  think  that  I  will  fix  ten  now. 

*  *     * 

Mr.  Dixon:  To  be  exercised  jointly  by  all  de- 
fendants ? 

The  Court:     By  all  defendants. 

Mr.  Margolis:     That  is  our  understanding. 

*  *     * 

(Here  followed  further  impanelment  of  the 
jury.) 
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The  Court:  Any  questions  from  the  Govern- 
ment ? 

^Ir.  Dixon :     No  questions. 

The  Court:  Any  further  questions  from  the  de- 
fense ? 

Mr.  Marg'olis:     None,  your  Honor. 

The  Court:     Both  sides  accept  the  jury? 

^ilr.  Margolis:     May  \Ye  approach  the  bench? 

The  Court :  You  cannot  do  that.  You  have  to  get 
all  your  defendants  up  here. 

Do  you  want  alternates? 

Mr.   Dixon :     Yes.  your  Honor. 

The  Court:  There  is  room  in  the  box  for  two 
alternates. 

Mr.  Andersen:  May  it  please  the  Court,  at  this 
time  on  behalf  of  the  defendants  we  represent  we 
request  the  Court,  pursuant  to  discretion  imposed  in 
the  Court,  to  grant  the  defendants  additional  chal- 
lenges. I  respectfully  request  the  number  5,  bearing 
in  mind  that  we  represent  a  large  nmnber  of  de- 
fendants in  this  case.  We  would  like  to  have  five 
more  pre-emptory  challenges,  may  it  please  the 
Court. 

The  Court:  I  think  ten  is  a  fair  number.  The 
statute  only  permits  three  where  ordinarily  the 
statute  permits  ten.  It  used  to  permit  more,  but  the 
statute  seems  to  be  case  in  the  frame  of  not  allowing 
the  same  latitude.  I  suppose  that  Congress  had  its 
own  reasons.  I  think  ten  is  sufficient.  The 
Government  cannot  go  on  any  more.  They  have 
only  three  in  any  event.  I  announced  three  before 
and  indicated  after  recess  that  I  thousrht  that  I  had 
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made  a  mistake  in  stating  the  number  of  challenges 
regularly  allowed  and  fixed  ten.  Counsel  stated  that 
they  thought  we  shouldn't  change  in  the  middle  of 
the  stream  and  for  that  reason,  that  appeared  to  be 
a  good  reason  to  them  then,  and  it  appears  to  be  a 
good  reason  now.  The  motion  is  denied. 

Mr.  Andersen:  May  we  renew  our  request  for 
more  challenges? 

The  Court:     The  motion  is  denied. 

Mr.  Andersen:     Three? 

The  Court:  The  motion  is  denied  for  any  in 
excess  of  ten. 

*     *     * 

Is  there  any  objection  to  alternate  jurors? 

Mr.  Margolis:     No  objection. 

The  Court:  The  rules  permit  as  many  as  four 
alternates.  We  have  seats  for  two.  It  would  seem 
to  me  that  it  might  be  wise  in  this  case  to  have 
alternate  jurors.  I  have  no  idea  how  long  we  are 
going  to  be. 

Mr.  Margolis:     We  have  no  objection. 

The  Court:     Do  you  have  any  objection? 

Mr.  Garrett:     I  have  no  objection. 

The  Court:     Does  the  Government  have  any? 

Mr.  Dixon:     No  objection,  yom^  Honor. 

The  Court:  The  Clerk  will  till  the  box  with 
alternates. 

Rule  24(c)  states  in  part: 

**Each  side  is  entitled  to  one  preemptory 
challenge  in  addition  to  those  otherwise  allowed 
by  law  if  one  or  two  alternate  jurors  are  to  be 
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impaneled,  and  two  preemptory  challenges  if 
three  or  four  alternate  jurors  are  to  be  im- 
jjaneled. ' ' 

The  Clerk  will  call  two  alternate  jurors. 

(At  this  point  two  alternate  jurors  were  duly 
impaneled.) 

The  Court:     Any  questions'? 

Mr.  Margolis:     No  questions. 

Mr.  Dixon:     No  questions. 

Mr.  Garrett:     No  questions. 

The  Court :     The  Clerk  will  swear  the  jury. 

Mr.  Andersen:  Before  the  alternates  are  sworn, 
may  it  please  the  Court,  we  respectfully  ask  that  we 
be  granted  two  additional  challenges  in  so  far  as 
the  alternates  are  concerned. 

The  Court :  I  do  not  think  I  can  do  that  on  the 
alternates.  In  any  event,  that  motion  is  denied. 

Mr.  Andersen:  I  renew  the  motion  for  one,  may 
it  please  the  Court. 

The  Court:  The  motion  is  denied  for  any  in  ex- 
cess of  that  already  taken. 


(At  this  point  a  jury  of  12  were  duly  sworn 
by  the  Clerk.) 

The  Court :     Swear  the  alternates. 

(At  this  point  the  two  alternates  were  duly 
sworn  by  the  Clerk.) 
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[Endorsed]:  No.  11638.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Local  36 
of  the  International  Fishermen  and  Allied  Workers 
of  America,  Jeff  Kibre,  Gilbert  Zafran,  Clifford  C. 
Kennison,  F.  R.  Smith,  George  Knowlton,  Otis  W. 
Sawyer,  W.  B.  McComas,  Harry  A.  McKittrick, 
Arthur  D.  Hill,  C.  Lloyd  Munson,  Charles  Mc- 
Lauchlan,  Robert  M.  Phelps,  Burt  D.  Lackyard, 
and  Ray  J.  Morkowski,  Appellants,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  August  18,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Cr.  No.  11638 


LOCAL  36  OF  THE  INTERNATIONAL  FISH- 
ERMEN AND  ALLIED  WORKERS  OF 
AMERICA,  et  al., 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANTS  INTEND  TO  RELY  ON 
APPEAL     *     *     * 

To  the  Honorable  Justice  Francis  A.  Garrecht,  and 
Associate  Justices  of  the  LTnited  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit: 

Appellants  respectfully  state  that  the  following 
are  the  points  upon  which  they  intend  to  reply  on 
appeal,  to  wit: 

1.  The  indictment  on  which  appellants  were  con- 
victed does  not  state  a  public  offense  against 
the  laAvs  of  the  United  States; 

2.  The  verdicts  and  findings  of  guilt  are  con- 
trarj^  to  law; 
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3.  The  verdicts  and  findings  of  guilt  are  con- 
trary to  the  evidence  and  the  evidence  is 
insufficient  to  support  the  verdicts; 

4.  The  District  Court  erred  in  denying  appel- 
lants' motion  to  dismiss  the  indictment  on 
the  grounds  that  the  Grand  Jury  which  re- 
turned said  indictment  was  improperly  se- 
lected in  the  respects  set  forth  in  said  motion ; 

5.  The  District  Court  erred  in  denying  the  chal- 
lenge to  and  motion  to  strike  out  the  entire 
trial  jury  panel; 

6.  The  District  Court  erred  in  denying  appel- 
lants' motions  for  acquittal  at  the  conclusion 
of  the  Government's  case,  and  at  the  con- 
clusion of  all  the  evidence; 

7.  The  District  Court  erred  in  admitting  evi- 
dence offered  by  the  appellee; 

8.  The  District  Court  erred  in  excluding  evi- 
dence offered  by  the  appellants; 

9.  The  District   Court  erred  in  instructing  the 

10.  The  District  Court  erred  in  denying  the 
motion  of  the  above  named  appellants  to 
strike  all  exhibits  and  testimony; 

11.  The  District  Court  erred  in  granting  the 
motion  made  by  certain  witnesses  on  April 
18,  1947  to  quash  subpoena  duces  tecum; 
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12.  The  District  Court  erred  in  denying  the 
motion  of  the  above  named  appellants  in 
arrest  of  judgment; 

13.  The  District  Court  erred  in  overruling  appel- 
lants' motion  for  a  new  trial. 


KATZ,  GALLAGHER  & 

MARGOLIS, 
GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 

KENNY  &  COHN, 

By  /s/  ROBERT  W.  KENNY, 

Attorneys  for  Appellants. 

Received  a  copy  of  the  foregoing  Statement  of 
Points  and  Designation  of  Portions  of  Record 
upon  which  appellant  expects  to  rely  on  appeal  on 
this  28th  day  of  August,  1947. 

/s/  WILLIAM  C.  DIXON, 

Attorney  for  Appellee. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  RE   ORIGINAL  EXHIBITS 
ON  APPEAL 

It  Is  Stipulated,  subject  to  the  approval  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  that  the  original  exhibits  heretofore 
filed  with  the  Court  need  not  be  printed  in  the 
record  but  may  be  referred  to  by  the  parties  hereto 
and  considered  by  the  Court  as  though  they  were 
incorporated  in  the  printed  record.  Any  material 
portions  of  these  said  exhibits  may  be  printed  in 
the  brief  of  either  party  and  referred  to  therein. 

Dated:  August  21,  1947. 

KATZ,  GALLAGHER  & 

MARGOLIS, 
GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 
KENNY  &  COHN, 

By  /s/  ROBERT  W.  KENNY, 

Attorneys  for  Appellants. 

/s/  WILLIAM  C.  DIXON, 

Attorney  for  Appellee. 

Pursuant  to  the  foregoing,  It  Is  So  Ordered: 
Dated:  This  30th  day  of  August,  1947. 

/s/  FRANCIS  A.  GARRECHT, 

Judge. 
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